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MONDAY, FEBRUARY 4, 1952 


House or Represenratives, 
SuscomMirrese No. 3 of THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met at 10 a. m., pursuant to notice, Hon. Joseph 
R. Bryson, chairman, presiding. 

Present: Mr. Joseph R. Bryson, Mr. Byron G. Rogers, Mr. Edwin E. 
Willis, Mr. Chauncey W. Reed, Mr. Shepard J. Crumpacker, Jr., and 
Mr. Claude I. Bakewell. 

Also present: Mr. L. James Harris, committee counsel. 

Mr. Bryson. The subcommittee will be in order. 

As you know, we have before us for consideration H. R. 5473. 

(H. R. 5473 is as follows :) 


[H. R. 5473, 82d Cong., 1st sess.] 


A BILL To amend section 1 of title 17 of the United States Code to make the public 
reproduction or rendition of a musical composition by or upon a coin-operated ma- 
chine a public performance for profit when a fee is not charged for admission to the 
place where such reproduction or rendition occurs, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1 of title 17 of the United States 
Code is amended by striking out the last paragraph of subsection (e) of such 
section, and by adding at the end of such section a new subsection as follows: 

“(f) The public reproduction or rendition of a musical composition by or upon 
a coin-operated machine shall be deemed a public performance for profit by the 
owner or operator thereof whether or not a fee is charged for admission to the 
place where such reproduction or rendition occurs. Whenever a disk or other 
device for mechanical reproduction of a copyrighted musical Composition, the 
playing time of which is four minutes or less, has been lawfully manufactured 
in accordance with the provisions of subsection (e), any person may perform, 
reproduce, or render such musical composition by use of such disk or device in, 
by, or upon, a coin-operated machine at a place to which no admission fee is 
charged, upon payment by the owner or operator of such coin-operated machine to 
the proprietor of the copyrighted composition, of a royalty computed as follows: 
For each such copyrighted composition on a disk or device the sum of 1 cent 
for each week (or fraction thereof) of consecutive time during which such disk 
or device shall remain in the machine. An owner or operator shall be entitled 
to the benefits of this subsection by furnishing, on or before the last day of each 
month, a report to the proprietor of the copyrighted composition, stating the 
amount of royalties due during the previous month, and by paying the royalties 
so due on or before the last day of the next succeeding month. 

“The obligation to pay royalties under this subsection as to reproductions or 
renditions specified in this subsection shall be limited to the owner, operator, 
and/or distributor of two or more such coin-operated machines and/or other 
person having an interest in or relationship to such machine designed to control 
or obtain, directly or indirectly, participation in the receipts of the machine, 
except that this limitation shall not apply to any owner, operator, and/or dis- 
tributor if a fee is charged for admission to the place where such reproduction 
or rendition occurs. The proprietor of a copyrighted composition may not collect 
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royalties from more than one owner, operator, and/or distributor of any such 
coin-operated machine for said composition on a disk or device in said machine 
during any particular period of time.” 

Sec. 2. This Act shall take effect as of July 1, 1952. 

Mr. Bryson. We are, I am advised, encompassed by a host of wit- 
nesses; some from distant places. IL hope most of you have complied 
with the rule by filing a written statement. 

At our last meeting, Senator Kefauver was out of town and was 
unable to appear in person. In accordance with well-established pal- 
icy in the Congress, we always give a little special consideration to 
Members of Congress, even Senators, on special occasions since we are 
cognizant of their multitudinous duties. 

We will open the proceedings now by hearing from the distinguished 
junior Senator from Tennessee, our former colleague on this commit- 
tee, Senator Estes Kefauver. 


STATEMENT OF HON. ESTES KEFAUVER, A UNITED STATES 
SENATOR FROM THE STATE OF TENNESSEE 


Senator Kerauver. Chairman Bryson and members of the commit- 
tee, L always enjoy coming back and being here with my former col- 
leagues with whom I served so long on this Committee of the Judiciary. 

I see by your generous introduction, Chairman Bryson, that you 
have lost none of your eloquence of old days. 

It is very good of you to give me an opportunity of making a short 
statement about this bill because, unfortunately, [ was out of town 
when you had it before the committee before. 

As you know, I have sponsored, as a member of the Senate Judiciary 
Committee, a companion bill to H. R. 5473, closing the loophole in the 
Copyright Act of 1909 under which Jukebox owner-operators are 
exempted from paying royalties to authors and composers for per- 
forming their music publicly for profit. 

The situation we find today is an anacronism that can no longer be 
justified in equity or commercial practice. 

Radio, television, cabarets, restaurants, dance halls, hotels, and 
every public place of entertainment but one that plays music for profit 
is obligated to pay royalties to the copyright owners for the use of their 
music. That one exception is the jukebox industry. 

In drafting legislation to eliminate this loophole in the law, I was 
particularly anxious, as one who has always been concerned with the 
welfare of small business—of course the distinguished chairman of 
the committee who filed this bill over here also had this in mind— 
to protect the small tavern owners for whom payment of royalties 
might prove burdensome. This is accomplished, I believe, by two 
important provisions of the House and Senate bills: 

One provision exempts a proprietor of a small business, with only 
one coin-operated machine in his establishment from making any 
payments. This, in effect, places the burden on distributors, owners, 
and operators who place and service such machines in various estab- 
lishments. 

The other provision limits the royalty to 1 cent for each copy- 
righted composition per week. Regardless of how many _ nickels 
or dimes are put into a box each week, all that can be collected, there- 
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fore is 1 cent per composition for each week the record remains in 
the box. 

With these protections for small establishments, and a ceiling 
on royalties that protects the entire industry, I think the legislation is 
fair, It will provide economic incentive to those who, unlike most 
of us, are gifted in writing the music and lyrics that have added so 
much to the pleasure of our everyday living. 

And now I want to turn to what, in my mind, is another serious 
phase of this problem. In considering this legislation, it seems to me 
the Judiciary Committee should have some knowledge of the extent 
to which a great industry has been infiltrated by gangster elements, 

Several weeks ago I was out in Cincinnati. I was greeted by head- 
lines of a gang war, which had broken out the day before, between two 
rival gangs fighting for control of territory for operating jukeboxes. 

These were the headlines in the Cincinnati papers: “Cafe windows 
broken; jukebox war is feared.’ 

Just for the information of the committee, I would like to show 
them these clippings. 

Mr. Bryson. Would you like to offer them .for the record ? 

Senator Keravver. I do not know whether you want to burden the 
record with having them in, but I would like for the members of the 
committee to see them. 

Mr. Bryson. All right. 

Senator Kerauver. Another reads, “Jukebox war renewal hits 
cafes.” I offer these merely as exhibits. 

Mr. Bryson, All right. 

Senator Keravver. When I was chairman of the Senate Special 
Committee To Investigate Organized Crime in Interstate Commerce, 
we found convincing evidence that organized criminal gangs are in- 
filtrating into many legitimate businesses, including a large number of 
jukebox operating companies, 

In its third interim report to the Senate on May 1, 1951, dealing 
with jukeboxes, cigarette-vending machines, and slot machines, the 
committee said on page 179: 

There seems to be a natural affinity of underworld characters for the distribu- 
tion of these machines. The committee has found that jukebox and cigarette- 
vending machine distribution is usually the front employed by hoodlums for the 
illegal distribution of pinball and slot machines. Distribution methods, more- 
over, are often based upon the use of muscle. 

Communities know, of course, that neighborhood taverns, restau- 
rants, and other public places afford their patrons musical entertain- 
ment by means of jukeboxes, but very few apparently were aware of 
the trail of crime and criminal activities associated with the dis- 
tributors of these various devices until the committee published its 
findings. 

Largely through the efforts of the Senate Crime Investigating Com- 
mittee, there is now ample evidence that many large jukebox operat- 
ing concerns are controlled by some of the country’s most vicious 
criminal elements. They operate their jukebox businesses in true 
gangster fashion, establishing mutually exclusive “territories,” falsi- 
fying records of their receipts, and policing their jurisdiction by 
brute force. 
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The committee report stated : 


Evidence of strong-arm methods in the jukebox distribution business was found 
by the committee in Chicago, Kansas City, and Detroit. Joe Peskin, one of the 
old Capone gang and a leading jukebox distributor in Chicago, admitted threat- 
ening a former associate who later became a competitor. In Kansas City, 
Wolf Riman, before his murder, successfully pressured tavern owners into 
using his jukebox machines with the help of the county sheriff. More refined 
methods of shake-down and extortion were found by the committee in connec- 
tion with jukebox distribution in Detroit. Here, a union was used as a front 
by underworld characters to extort money from jukebox distributors. These 
distributors were forced to join the union as “honorary members” and pay 
initiation fees and dues, or risk having a picket line thrown around their loca- 
tions. Another more refined technique for forcing jukebox distributors into 
line was found by the committee in New Orleans where Carlos Marcello, one 
of the worst hoodlums in the country, supplies jukeboxes and slot machines to 
bars, night clubs, ete. He also loans money to these bars and clubs at a very 
low rate of interest. In return for this low rate, the proprietor agrees to use 
only Marcello’s machines. 

I am sure that Congressman Willis is very familiar with Carlos 
Marcello and his various activities. 

Mr. Wiis. I have never had the pleasure of meeting him. Or 
displeasure, should I say. 

Senator Krravver. Well, you have not missed anything [Read- 
ing: | 

Most of the Nation’s leading hoodlums, including Frank Costello, Jake Lan- 
sky, Joseph Stacher, Phil Kastel, Buster Wortmann, and many others, have 
been engaged in the distribution of jukeboxes and slot machines. 

These gangsters do not operate their jukeboxes for the benefit of 
the tavern and drug-store owners. On the contrary, they stake out 
territories of control for themselves, force taverns and similar estab- 
lishments within their territories to take jukeboxes on dictated terms 
and even enlist the aid of corrupt officials in enforcing their will. 

Evidence of this widespread gangster control of the jukebox indus- 
try has appeared in New York, Illinois, Michigan, Louisiana, Min- 
nesota, California, Pennsylvania, Florida, Missouri, Mississippi, 
Ohio, Kentucky, Arizona, and other States. 

I have attached to my statement a brief synopsis of portions of evi- 
dence developed by the committee, which I request be inserted as part 
of the record in this hearing. It is not a long synopsis, Mr. Chair- 
man. I would like to have it made an exhibit and part of the record. 

Mr. Bryson. It will be included. 

(The document referred to is as follows :) 


SUMMARY OF E\vIDENCE Berorre THE SENATE SPECIAL COMMITTEE To INVESTIGATE 
ORGANIZED CRIME IN INTERSTATE COMMERCE, May 1950—-May 1951 


ORGANIZED CRIME IN JUKEBOX OPERATIONS 


Convincing evidence that organized criminal gangs are infiltrating into many 
legitimate businesses, including a large number of jukebox operating com- 
panies, has been uncovered by the Senate Special Committee To Investigate 
Organized Crime in Interstate Commerce. 

In its third interim report to the Senate (May 1, 1951), dealing with juke- 
boxes, cigarette vending machines and slot machines, the committee said: 

“There seems to be a natural affinity of underworld characters for the dis- 
tribution of these machines. The committee has found that jukebox and 
cigarette-vending machine distribution is usually the front employed by hoodlums 
for the illegal distribution of pinball and slot machines. Distribution methods, 
moreover, are often based upon the use of muscle” (p. 179). 
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Communities know, of course, that neighborhood taverns, restaurants, and 
other public places afford their partons musical entertainment by means of juke- 
boxes, but very few apparently were aware of the trail of crime and criminal 
activities associated with the distributors of these devices until the com- 
mittee published its findings. 

Largely through efforts of the committee, there is now ample evidence that 
many jukebox operating concerns are controlled by some of the country’s most 
vicious criminal elements. They operate their juke box businesses in true 
gangster fashion, establishing mutually exclusive territories, falsifying records, 
and policing their jurisdictions by brute force. 

The committee report stated: “Evidence of strong-arm methods in the juke- 
box distribution business was found by the committee in Chicago, Kansas 
City and Detroit. Joe Peskin, one of the old Capone gang and a leading juke- 
box distributor in Chicago, admitted threatening a former associate who later 
became a competitor. In Kansas City, Wolf Riman, before his murder, suc- 
cessfully pressured tavern owners into using his jukebox machines with the 
help of the county sheriff. More refined methods of shake-down and extortion 
were found by the committee in connection with jukebox distribution in De- 
troit. Here, a union was used as a front by underworld characters to extort 
money from jukebox distributors. These distributors were forced to join 
the union as ‘honorary members’ and pay initiation fees and dues, or risk 
having a picket line thrown around their locations. Another more refined 
technique for forcing jukebox distributors into line was found by the com- 
mittee in New Orleans where Carlos Marcello, one of the worst hoodlums in 
the country, supplies jukeboxes and slot machines to bars, night clubs, ete. 
He also loans money to these bars and clubs at a very low rate of interest. 
In return for this low rate the proprietor agrees to use only Marcello’s 
machines.” 

“Most of the Nation’s leading hoodlums, including Frank Costello, Jake Lansky, 
Joseph Stacher, Phil Kastel, Buster Wortmann, and many others, have been 
engaged in the distribution of jukeboxes and slot machines,” the committee 
reported (p. 179). 

These gangsters do not operate their jukeboxes for the benefit of the tavern 
and drug-store owners. On the contrary, they stake out territories of control 
for themselves, force taverns and similar establishments within their territories 
to take jukeboxes on dictated terms and even enlist the aid of corrupt local 
officials in enforcing their will. 

Evidence of this widespread gangster control of the jukebox industry has 
appeared in New York, Illinois, Michigan, Louisiana, Minnesota, California, 
Pennsylvania, Florida, Missouri, Mississippi, Ohio, Kentucky, Arizona, and 
other States. 

There follow brief synopses of portions of the evidence developed by the 
committee (p. references are to hearings before a Special Committee To Investi- 
gate Organized Crime in Interstate Commerce, United States Senate, Slst Cong., 
2d sess., pursuant to S. Res. 202. United States Government Printing Office, 
Washington, 1950-51). 


Louisiana-Mississippi 

The committee learned that wherever there was a sizable coin-box business, 
behind it was a racket-backed operation. There was an impressive array of 
evidence before the Kefauver committee, some of it supplied by the New Orleans 
police department, on the tie-ins and tie-ups of the national operators with the 
local gambling element of Jefferson Parish, La. An illustration of this connec- 
tion was the Kastel-Marcello link encompassing various enterprises including 
the Beverly Club, the racing-wire service in Gretna, the coin-machine distribu- 
tion, and other business operations (p. 10, pt. 8). 

The Frank Costello mob of New York has been deeply entrenched in Lou- 
isiana for nearly two decades. In 1934, Mayor LaGuardia launched an effective 
campaign against Costello's slot-machine activities. Through a deal with Huey 
Long, Costello and his associate, Phil Kastel, moved to New Orleans, where their 
business flourished. In recent years, Mayor de Lesseps Morrison drove the 
Costello-Kastel slot-machine business out of New Orleans proper, and several 
hundred machines owned by this group were seized in a New Orleans warehouse 
(p. 187, pt. 2). 

Costello operates the Beverly Country Club outside of New Orleans— 
one of the most elaborate gambling casinos in the country. Carlos Marcello 
is also a stockholder in the Beverly Country Club and is said to be practically 
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equal in power with Kastel in the operation of this place. Marcello and his 
associates are in the money-lending business for barroom and night-club pro- 
prietors and various other establishments in Jefferson Parish. They supply 
slot machnes, pin ball machines, juke boxes, and coin machines, granting credit 
to the operators of such establishments at a 2 percent annual interest rate. In 
return for this low rate, the proprietors must agree to use only syndicate ma- 
chines. The barroom or tavern keeper is thus under a financial obligation direct 
to the Marcello syndicate. Marcello is said to be head of the Matia in Louisiana 
(pp. 187-188, pt. 2). 

Companies operating in Louisiana.—Dixie Coin Machine Co. was at one time 
operated by the late Julius Pace, Carlos Marcello, and Peter Natasi. In 1947, 
Dixie was sold to John Bertucci and is operated today in Bertucci’s name. 

The Dixie Co. handles legal machines in New Orleans and slot machines 
elsewhere (p. 12, pt. 8). 

Bertucci, the present owner of Dixie, also was formerly asociated with 
Marcello and Marion Matranga in operation of the Rex Coin Machine Co., dis- 
tributors of slot machines, pinballs, and jukeboxes * * * Bertuecci is also 
listed in a police report as a backer of the Crown Distributing Co. * * * 
(p. 12, pt. 8). 

Marcello and Matranga are said to have severed their connection with Rex 
a year or two ago and organized the One-Stop Coin Machine Co. * * * 
Matranga is now manager of the One-Stop, which has six coin machine com- 
panies, one of six, rather, in Jefferson Parish which Superintendent Scheuering 
believes are backed by Vhil Kastel (p. 12. pt. 8 

Matranga, in addition to being Marcello’s partner in One-Stop, also is listed 
* * * as a partner with Meyer Vernaci, another close associate of Marcello, 
in the Manhattan Amusement Co., distributers of pinballs and juke boxes 
* * * both in Jefferson Parish (p. 12, pt. 8). 

* * * The Manhattan Amusement Co. attempted to install slot machines 
in the Robert Todd homes, wlrich is physically located in Jefferson Parish but 
which is a city housing project that took the place of Camp Plauche (p. 12, pt. 8). 

From the records of the city permit office, it was learned that Manhattan 
Amusement Co. bought permits * * *— for oper: ation of tive pinballs, two bowl- 
ing games, and one music box in New Orleans 7 © <p. 2 we oh 

Nicholas Carbajal, who is also listed as a one-time wet nc of Marcello, 
Metranga, and Bertueci in the Rex Co.’s slot-machine business is also a partner 
in the Crown Distributing Co. Carbajal is also the son-in-law of the late Julius 
Pace, who was Carlos Marcello’s one-time partner in the Dixie Coin Machine 
Co. (p. 12, pt. 8) 


Jefferson Amusement Co., 335 Huey P. Long Avenue, Gretna, Carlos Marcello’s 
headquarters, is said * * * to be owned by Carlos and Vincent Marcello, 
This firm, likewise, distributes slot machines, pinballs, and phonographs (p. 12, 
pt. 8). 


There is also a Jefferson Musie Co, at this same address. The city permit office 
savs that Vincent Marcello formerly operated the Jefferson Music Co., but later 
sold out to a Mr. E. Willie of the Algiers Music Co. in Néw Orleans (p. 12, pt. 8). 

Concerning the Willie family, police records show that Harry Willie * * 
is the distributor for pinballs, and that Willie and Seelman * * * owned by 
Otto Willie and G. Seelman, also distribute pinballs and phonographs. Otto Willie 
is a cousin of the above-mentioned E. Willie of the Algiers Musie Co. Otto Willie’s 
police record includes an arrest as a suspicious person and carrying a concealed 
weapon in 1930, and again pending investigation of Jefferson Parish bank 
robbery in October 1930 (pp. 12-13, pt. 8). 

It is also interesting to note that the Smitty Novelty Co., which on September 
5 was issued 15 pinball permits by the city of New Orleans, is owned by Theodore 
Geigerman * * * brother-in-law of Frank Costello. Police say that Geiger- 
man has a man named Henry Smith who fronts for him as the operator of the 
Smitty Novelty Co. This pinball distributing firm was formerly located at 1525 
South Liberty Street, 1326 Kerlerec Street in the city, and is now domiciled in 
Jefferson Parish at 619 Honore Drive, Metairie (p. 13, pt. 8). 

One more company, the Southern Coin Machine Exchange, has offices in both 
Jefferson Parish and in the city. Slot machines are distributed from 2631 Jeffer- 
son Highway and pinballs and bowling games from their office at 514 Dryades 
Street, which is always kept locked (p. 13, pt. 8). 

The L, & R. Amusement Co. distributes pinballs and phonographs. The owner 
is one John Lingle, alias Chicago Whitey * * *. Police have verified infor- 
mation that Phil Kastel is one of the backers of this particular amusement 
company (p. 13, pt. 8). 
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In summarizing the activities of these coin-machine operators, Mayor DeLes- 
seps Morrison concluded ; 

“* * * These people that we are talking about are very smart, as well as 
predatory. They are shrewd, persistent and resourceful. They will resort to 
any diversionary tactics to distract attention from their own large-scale opera- 
tions in attempting to confound and confuse, to threaten, intimidate and scare 
off the timid. Furthermore, they will villify and attempt to undermine any 
conscientious and honest officials who refuse to play their game” (p. 13, pt. 5). 

Further evidence of the fact that the slot-machine operators also handle 
jukeboxes was supplied by Philip Kastel in his testimony betore the Senate Crime 
Committee. Kastel admitted part ownership in the Crescent Music Co., which 
distributed jukeboxes to New Orleans tavern owners, serviced the machines, and 
handled the records. Mrs. Frank Costello had a 25 percent interest in the 
Crescent Music Co, (pp. 186-138, pt. 8). 

Another slot machine-jukebox joint operation was handled through the Lousi 
ana Mint Co. in which Frank Costello, Phil Kastel and Jack Lansky, the notorious 
Florida gambling operator, were partners. Los Angeles Mint Co., it was dis- 
closed, sued the city of New Orleans in 1946 for seizure of slot machines (pp. 
130-135, pt. 8). 

Joint slot machine-jukebox operations also were carried on by the United 
Novelty Co. and the Dixie Coin Machine Co. The United Novelty Co. is a Missis 
sippi company, While the Dixie Coin Machine Co., of which it is a branch, operates 
in Louisiana (pp. 261-264, pt. 8). 

John Bertucci of Biloxi testified that these companies sold slot machines, 
pinball machines, and jukeboxes, and, through an afliliate company, a national 
finance company, financed slot machines and jukeboxes (pp. 261-264, pt. 8). 


Pennsylvania 

George F. Richardson, assistant superintendent of police of Philadelphia, testi- 
fied that invariably wherever he found jukeboxes and pinball companies, they 
were tied very closely into the rackets. He agreed that “whoever controls that 
business is * * * top batch of rackets in any city.” Mr. Richardson testi- 
fied that Meyer Lansky—a partner of Bugsy Seigel in Nevada and Los Angeles 
gambling activities—was vice president of the Wimby Distributing Co., dis- 
tributors of jukeboxes in Philadelphia (p. 32, pt. 11). 

Lewis Crusco, a numbers operator in Philadelphia from 1938 to 1948, testified 
that he operated the Southside Amusement Co., trading in shuffle alleys, pin- 
ball machines, and distribution of jukeboxes to taprooms, clubs and luncheonettes 
in that city (pp. 165-166, pt. 11). 

Mr. Cruseo was arrested five times from 1950 to 1945 on various charges, in- 
cluding operating a disorderly house and the numbers racket (p. 174, pt. 11). 


Michigan 

Philip Berman, a jukebox operator in Detroit, testified that there were approxi- 
mately 5,000 jukeboxes in Detroit, Mich., with annual gross receipts of $1,000 
per box (p. 184, pt. 9). 

Mr, Berman gave a detailed account on the manner in which juke activities 
are conducted in Detroit. 

Control of the jukebox business was seized by a few powerful organized 
#roups of hoodlums who, by mutual agreement, divided territories and prevented 
any individual tavern or restaurant operator from owning his own machine, by 
excluding him from the association (p. 1S4, pt. 9). 

Connected with the association is a union of servicemen, Unless a jukebox 
Gperator pays tribute to both the association and the union, he cannot get his 
machine serviced. Should an operator decide to put his own boxes in taverns 
and refuse to join the union or the association, picket lines would be drawn 
around the establishments concerned and their customers threatened. Dues of 
this union are as high as any in the country—8$25 initiation fee and $15 a month 
(pp. 185-186, pt. 9). 

A most revealing story on the operations of jukeboxes is contained in the 
grand-Jury investigation whose presentment was inserted as an exhibit in the 
Senate Crime Committee hearings (pp. 751-1028, pt. 9). 

Evidence before this grand jury indicated that a restaurant proprietor could 
not own his own machine. Moreover, he must have at least three machines 
cperating in his place of business before his application for membership in the 
union and association would be considered. The testimony clearly indicated 
that proprietors of various establishments providing music to their customers 
do not find it “healthy” to own their own machines (pp. 754-755, pt. 9). 
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The jukebox operators in the State of Michigan have organized themselves into 
a closed club known as the Michigan Automatic Phonograph Owners Association, 
and exercised all the powers of an invisible government (pp. 751-1028, pt. 9). 

The court in this grand-jury investigation was shocked at the conditions found 
in Wayne County in the jukebox distribution business. The bill of complaint 
before the grand jury charged: 

“The defendants will not permit a person * * * to enter the business of 
placing jukeboxes upon the premises of others, to acquire by fair competitive 
means locations available in Wayne County and environs, but compel per- 
sons * * * who desire to enter said business, to purchase a route or locations 
from another jukebox operator” (p. 787, pt. 9). 


Illinois 

The distribution of jukeboxes in the loop area of Chicago appears to be con- 
trolled by the Century Music Co., originally dominated by Dennis Cooney, 
Capone’s syndicate vice manager for the first ward. Frank Morelli, later 
Cooney's bookkeeper, became head of Century Music Co. According to Virgil 
Veterson, director of the Chicago Crime Commission, press reports back to 1941 
indicate that on the north side and northwest suburbs the jukebox business was 
under control of Eddie Vogel, another important member of the Capone syndicate. 
In order to prevent jukebox operators from stealing each others’ areas, the 
operators formed an association known as the Illinois Phonograph Owners’ Asso- 
ciation. Officers of the association several years ago included: Danny Pallagi, 
ezssociated with Fred Morelli of the Century Music Co.; Joseph Peskin and 
Joseph Mahoney, an associate of Eddie Vogel (pp. 147-148, pt. 2). 

In connection with Eddie Vogel, it is also interesting to note that in the recent 
hearings on gambling devices held in April, May, and June of 1950, before the 
House Committee on Interstate and Foreign Commerce, Congressman Prince H. 
Preston, Jr., read into the record (p. 11) an excerpt from page 38 of the second 
progress report of the California Crime Study Commission stating as follows: 

“Somewhere near the top of the slot-machine racket is Eddie Vogel, of Illinois, 
a member of the Capone syndicate of Chicago. Vogel was originally given the 
slot-machine concession of Cook County, IIL, by Al Capone himself. Since that 
time Vogel’s contro] of the slot-machine racket has spread to many other States. 
Associated with Vogel is George (Babe) Toffenelli, a racketeer from Blue Island, 
Ill. It has been reliably reported to the commission that in the summer of 1947 
Toffenelli attempted to purchase a string of slot machines and jukeboxes in the 
San Joaquin Valley, valued at $195,000, by offering that amount in cash. It is 
claimed that this offer was refused. But, again, it illustrates the interest of 
the eastern hoodlums in the lush profits in the rackets in California.” 

As late as 1948 Joe Peskin was described as the jukebox “syndicate boss” of 
Chicago. When an attempt was made to start business in competition with the 
Peskin syndicate, it would invariably fail because the new operator could not get 
a union label on his machines from the electrician’s union. It was established 
that Joe Peskin of Universal Automatic Musie Corp. had about 900 jukeboxes 
operating in 1947. These boxes were located in Chicago but not including the 
first ward (which was controlled by Century), and Cicero, Argo, Calumet City, 
all in Illinois, and Hammond and Whiting, in Indiana. Financial records un- 
earthed by the Chicago Crime Commission show that in 1947 Peskin listed his 
company as the Chicago Automatic Musie Co. In 1948 he was a distributor of 
jukeboxes under the name of Automatic Music Instruments Co. in California, 
Nevada, and Washington. This Pacific-coast territory was secured with the 
assistance of Frank Garnet, Jack Guzik’s son-in-law. Garnet has also been a 
jukebox distributor in Los Angeles. Peskin’s principal office for jukebox distribu- 
tion in southern California was located at 2663-67 West Pike Boulevard, Los 
Angeles, where he did business under the name of the J. Peskin Distributing Co. 
(p. 148, pt. 2). 

Kansas and Missouri ° 

Western Specialty Co. operates jukeboxes and pinball machines in Kansas 
City, Kans., Jackson County and Kansas City, Mo. Western Specialty was owned 
by Wolfe Riman, who was killed in 1949, and upon his death Harry W. Hundley 
took over. Hundley explained the general arrangement for placing jukeboxes in 
various establishments. The Western Speciality kept 50 percent and the lessee 
got 50 percent; Western serviced the machines, furnished the records, and 
collected the money. Riman also operated slot machines and, for protection, put 
on his payroll deputy sheriffs or others attached to the sheriff's office in Jackson 








RECORDINGS IN COIN-OPERATED MACHINES 107 


County. The sheriff’s men, some of whom drew about $90 a month, rode the 
country and helped obtain “locations,” particularly from tavern owners dis- 
satisfied with arrangements with their present jukebox distributors, There were 
indications that sheriffs used to visit the premises of the Western Specialty Co. 
to make “suggestions” to the management with respect to jukebox distribution 
and liquor distributorships. 

Western Specialty operates about 150 pinball machines, buying them from dis- 
tributors in Kansas City. Western Specialty also operates about 135 music 
boxes, and makes it a practice to try to install both the music boxes and pinball 
machines at the same time. There are about 30 operators of jukeboxes in the 
Jackson County area organized as a music association. Of the 30, only 5 are 
large. 

Western Specialty does 75 percent of the business in taverns in Jackson County, 
outside of Kansas City. Wolfe Riman himself generally handled contacts with 
the sheriff's office und saw to it that the deputy sheriffs on the payroll of his 
company visited the taverns regularly and reported to him when these tavern 
owners were dissatisfied with somebody else’s juke boxes or pinball machines. 
Riman himself was a deputy sheriff, and on one occasion put on his badge and 
threatened a taveru owner unless he agreed to take his jukeboxes and pinball 
machines. It is supposed that his death was related to his overzealous sales- 
manship. 

The testimony of Riman’s man Hundley was corroborated by Mike Manzello, 
Manzello said that Riman had organized a tavern association in Jackson County 
and used this association to get his machines installed in various taverns, loan- 
ing money and financing tavern owners whenever necessary. When a tavern 
owner refused to install one of Riman’s machines he was arrested for selling 
whisky by Sheriff Purdome’s deputies (pp. 3875-385, pt. 4). 

Florida 

Broward Amusement Co. was organized in 1945 to operate cigarette machines, 
jukeboxes and slot machines. It is a fabulously large enterprise, one of its 
principal sidelines being the operation of bolita games in violation of Florida 
statute. This company is operated by Gordon Williams, Robert Clark, Sheriff 
Walter Clark of Broward County, and a Mr. MeLean. 

Incomnme tax returns for 1945 show that bolita games netted the Broward 
Amusement Co. up to $300,000. Sales of both the cigarette machines and the 
jukeboxes in 1947 totaled $84,000, of which the locations received $37,000 and the 
gross profit to distributors was $47,000. While the syndicate denied it operated 
slot machines, Internal Revenue records reveal that the Broward Novelty Co., 
formerly the Broward Amusement Co., paid a Federal license tax of more than 
$3,000 on 100 slot machines and 25 jukebox machines. 

Another important underworld character who has become firmly entrenched 
in the Miami area is Sam Taran, head of Taran Distributing Co., records and 
appliances, of Miami. Taran, reputedly the jukebox boss of Florida, is an ex- 
bootlegger with a long record of income tax violations. In 1934 he served a 2-year 
term in a United States penitentiary. Taran has been associated with key 
members of the Capone cabal as well as hoodlums from other areas (pp. 165-172, 
pt. 2). 

New York, New Jersey, Connecticut 

Meyer Lansky, a member of the Frank Costello group and one of the biggest 
gambler racketeers in the country, refused at first to tell the committee any of 
his present or previous connections with gambling or the jukebox business. After 
two unsuccessful attempts, the committee called him a third time, when he relue- 
tantly disclosed that he had been a partner of the Emby Co., New York City, but 
gave it up when banks canceled his credit (pp. 601-608, pt. 7). 

Lansky told the committee that his company had been in the jukebox distribu- 
tion business in New York, New Jersey, and Connecticut “just like ar automo- 
bile agency.” He testified he was in this business for about 4 years (p. 603, 
pt. 7). 

The indications are that Lansky’s jukebox operations in New York also had at 
one time a connection with similar jukebox distributing activities of the Capone 
gang in Chicago. In fact, one company, Simplex Distributing Co., of which 
Lunsky was treasurer, had the seme financial backing as a Chicago company 
operated by Jack Guzik, former business manager of the Capone syndicate. 
Lansky also controls gambling in Broward County, Fla. (Club Boheme, Colonial 
Inn, and Club Green Acres) (pp. 160-164, pt. 2). 
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George Goldstein, a certified public accountant who started doing tax work 
for Lansky in 1946, told of Lansky’s connections with gambling operations at 
the Arrowhead Inn in Saratoga, N. Y. (pp. 137-139, pt. 7). 

For one summer’s operations, 1947, Goldstein reported he distributed gam- 
bling earnings of $9,502 to Lansky and two associates and showed expenses of 
$174,042. Lansky’s two cohorts were James Lynch, 2 criminal convicted of rob- 
bery and other crimes, and Joseph Stacher, whom Goldstein identified as being 
in the jukebox and pinball-machine business (p. 189, pt. 7). 

Lansky admitted that he had known many of the country’s leading gambling 
and criminal leaders for a number of years, including Frank Costello, Joe 
Adonis, Frank Erickson, Jimmie Alo, Charles Fischetti, Tony Accardo, Jack 
Dragna, John Rosselli, Phil Kastel, Johnny King, and Mike Cappola, but de- 
clined to divulge any of his dealing with them on the grounds of possible incrim- 
ination (pp. 151-156, pt. 7). 


Minnesota 

Mike Atol, an associate of Meyer Lansky in Las Vegas gambling activities, 
was formerly affiliated with the Gopher Sales Co., 148 Michigan Avenue, Duluth, 
which engaged in the distribution of slot machines and jukeboxes in that city. 
In his Duluth operations he was closely associated with Sam Taran, who oper- 
ated in the Twin Cities before transferring to Florida (p. 191, pt. 2). 


TAX EVASION 


The committee's second interim report points out (p. 31) that known gangsters, 
criminals, and hoodlum are cheating the Federal Treasury of large amounts of 
money each year. The committee reported: 

“The Treasury of the United States has been defrauded of huge sums of 
money in tax revenues by racketeers and gangsters engaged in organized crim- 
inal activities. Huge sums in cash handled by racketeers and gangsters are not 
reflected in their income-tax returns. Income-tax returns filed with the Federal 
Government have been inadequate since, as a rule, they contained no listing of 
the sources of income nor any intemization of expenses. Gangsters and racke- 
teers, moreover, do not kcep books and records from which it might be possible to 
check tax returns.” 

The Justice Department reported on 1387 tax evasion cases handled since 1946, 
which involved a number of slot-machine and jukebox operators. Vaughan J. 
Cannon, a North Carolina gambler, slot-machine and jukebox operator, has a 
$78,793 tax lien against his operations; Max Frockt, a western Kentucky juke- 
box operator, was convicted of evading $2,778 in Federal taxes: and Lee W. 
Turner, an ex-convict operating a jukebox and pinball business in Missouri, was 
convicted of evading $48,315 in Federal taxes.  (pp.771-776, pt. 12). 


INDEX OF HEARINGS BEFORE THE SPECIAL COMMITTEE TO INVESTIGATE CRIME IN 
INTERSTATE COMMERCE 


Part 1: Florida—May, July, August, and September 1950, 

Part 1-A: Florida—November, December 1950; February 1951. 

Part 2: Government departments and others—June, July, and August 1950. 

Part 3: Black market operations—August 1950. 

Part 4: Missouri—July and September 1950. 

Part 4-A: Missouri—June, July, and September 1950; February 1951. 

Part 5: Illinois—September, October, and December 1950; January 1951. 

Part 6: Ohio-Kentucky—January and February 1951. 

Part 7: New York-New Jersey—July, August, October, and December 1950; 
February and March 1951, 

Part 8: Louisiana—January and February 1951, 

Part 9: Michigan—February 1951. 

Part 10: Nevada-California—November and December 1950; February and 
March 1951, 

art 11: Pennsylvania—October 1950; February 1951. 

Part 12: Government officials and miscellaneous witnesses-—July 1950; February 
and March 1951. 


~- 


COMMITTEE REPORTS 


First interim report: January 22, 1951. 
Second interim report: February 28, 1951. 
Third interim report: May 1, 1951. 
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Senator Kerauver. Of course, | want to emphasize that the jukebox 
industry is a legitimate one, affording very large numbers of people 
wholesome entertainment. I am sure that the honest law-a iding 
jukebox operators and distributors resent the hoodlum elements and 
their unfair tactics. I feel contident that the decent operators readily 
recognize the equity of paying a modest royalty to the authors and 
composers of music that makes this industry possible, just as it has 
been recognized by other segments of the entertaimment industry, in- 
cluding radio, television, night clubs, hotels, and so forth. 

I appreciate very much your courtesy In giving me time in whieli to 
come and visit with you and testify before this committee. 

Mr. Bryson. We are honored to have you, Senator. 

Are there any questions / 

Mr. Rocers. Senator, does your bill in any manner get at the 
gangster propositions you have testified about ¢ 

Senator Krravver. Indirectly. 

Mr. Rogers. You say indirectly. Doesn't it affect the gangster as 
well as the legitimate operators that you talk about ¢ 

Senator Keravuver. Sa, that is right. 

Mr. Rogers. Did you and your committee arrive at any conclusions 
as to what extent the gangsters control this business / 

Senator Kerauver. Our opinion was as stressed there by this quo- 
tation, that—I do not know percentagewise, but a very large part of 
the business was in the hands of racketeer elements. I think that is 
true, 

Mr. Rogers. Was it in charge of them by virtue of the method by 
which they operated this business ¢ 

Senator Keravuver. They seemed to have a natural affinity for get- 
ting into the jukebox “igs siness. Very often you would find tieups 
with the de puty sheriff or some enforcement official to give them- 
selves sauliaaiians 

Mr. Rogers. I mean by a manner and method they operate the busi- 
ness, isn’t the business usually operated by a man owning a certain 
number of jukeboxes and then he rents them out per week or month 4 

Senator Kerauver. They divide up the country into territories. 
One man will have a territory and he has a large number. He rents 
them out by the week. That is correct. 

Mr. Rogers. But you were unable to arrive at any conclusions 
as to what were legitimate operators who operated on that as contra- 
distinguished from the gangsters who operated on that plan. 

Senator Kerauver. It would be quite unfair to say that all were 
operated, but we found the very large and extensive operations to be 
on that kind of basis. 

I think most of them were operated on the basis of having a lot of 
jukeboxes and leasing them out by the week, to small people. 

Mr. Rogers. That was the reason why in your bill you only wanted 
to affect those operators who had two or more boxes ¢ 

Senator Keravuver. That is right. 

Mr. Rocers. That is the main reason for making it two or more? 

Senator Keravver. So it would not interfere with the little fellow 
who has one box. 

Mr. Rocers. The little fellow who may own one box, he would not 
have to pay this, and just operating that one box / 
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Senator Keravuver. That is right, sir. 

Mr. Rogers. If he were the owner. But if this system that is used 
whereby one man who is the owner of, say, 50 and he leased them out, 
or loaned them on a percentage basis to the tavern, or legitimate oper- 
ator, restaurant owner, whether he owned more than 2 or more, he 
would come under it. 

Senator Keravuver. That is the way the bill provides. 

Mr. Rogers. And did you make any investigation to determine how 
many operators of taverns, restaurants, drug stores, and what not, 
that have these jukeboxes, how many actually owned them or how 
many rented them on this percentage basis? 

Senator Kerauver. We do have some information that will shed 
some light on the percentages in our crime investigation hearings, but 
I do not think we have actually made a detailed compilation or tried 
to break it down in this way. 

Mr. Rogers. Do you think we could get that information from your 
report ¢ 

Senator Kerauver. I think we could give you some statements 
along that line. I would be glad to do so, 

Mr. Bryson. I believe it was indicated by some of the witnesses for 
the opposition, at the other hearing, that if given time, they would 
furnish us with this data, and that is why we extended this subse- 
quent hearing for a period of more than 2 months, so that we might 
expect it to be asked for. 

Senator Kerauver. At any rate I will try to get up such informa- 
tion as I ean. 

Mr. BAKEWELL. Senator, how would the enactment of this legisla- 
tion even indirectly counteract the control of the jukebox business by 
the gangster element ¢ 

Senator Kerauver. Mr. Bakewell, it is my understanding that they 
claim that it would put them out of business if they cannot pay it. 
The fact that it is so substantially infiltrated by the racketeer element 
who do not keep books—the people who operate it are the kind who 
get into a very lucrative business—would certainly offset their argu- 
ment that it would put them out of business. I also have a feeling 
that if these payments are made, that it might be we will have a better 
type of people in this distribution of the jukeboxes. Maybe the little 
fellow will buy his own jukebox and he will not be relying upon the 
syndicate for distribution of them. 

Mr. Wituts. Won't that rather be left to the authors and people who 
write the material rather than the places of distribution? Maybe 
there could be improvement there. 

Senator Kerauver. I think there might be some improvement there. 
You are not intending to criticize authors along with jukebox 
operators. 

Anyway, it certainly shows that it is a lucrative business and it 
negatives the idea that it would put them out of business if they had to 
pay this small amount of 1 penny per week as a royalty. 

Mr. Rocers. Put the gangsters out of business ¢ 

Senator Karauver. No, some of the operators, the jukebox opera- 
tors or distributors claim that paying this penny a week would place 
an undue hardship on them, on the distributors. I think the fact that 
it is so widely infiltrated by the gangster element, and we know that 
they do not get into something unless they do mighty well in it 
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Mr. Rogers. Have you evidence that authors or composers who 
would be entitled to this royalty would be less likely to deal with gang- 
sters than they would be with legitimate people ¢ 

Senator Kerauver. I did not mean to leave that impression, 

Mr. Rocers. As a matter of fact, the authors or the composers under 
the law would be compelled, if these people paid the 2 cents a week, to 
permit them to use the records. 

Senator Kerauver. There is nothing they can do about it now. 
When a record is made it is property for anybody to buy. 

Mr. Rocers. That is what | am getting at. It is property that any- 
body, regardless of what kind of business he may operate, has to 
pay for. And your bill only adds to the amount that he has to pay, 
doesn’t it ¢ 

Senator Kerauver. That is right, sir. 

Mr. Rocers. It would not in any manner—can you visualize in any 
manner if the gangster paid you, how he would be in any different 
position than the legitimate operator ¢ 

Senator Krerauver. No. That is right. 

Mr. Rogers. The burden would be no greater or no less than on the 
legitimate operator, 

Senator Kerauver. That is right. 

Mr. Rogers. And it applies equally to everyone? 

Senator Kerauver. ‘That is right. I think the one thing it might 
do would be to give some incentive for the little fellow to have his own 
machine without joining in with the syndicate. 

Mr. Rocers. Did you ever go into the problem of the question of 
servicing a single machine and purchase of separate records by the 
individual operator, or owner ¢ 

Senator Keravuver. I have never gone into the problem, I can see 
that there would be some. 

Mr. Rocers. We have had it brought to our attention that the only 
practical method of operation is by the very nature of the business by 
the operator. A man has to buy the records, and the machines have 
to be serviced. It really costs the small man less in his operation, if 
he takes it on a percentage basis or on a lease basis rather than an 
ownership. Have you any evidence on that / 

Senator Kerauver. I have not, except I think I do know some people 
who own their own machines and operate their own machines. 

Mr. Rogers. Did any of them ever tell you that they could make 
just as much without owning the machines ¢ 

Senator Kerauver. I assume that they would feel it was more 
economical, having their own machines, otherwise they would have 
had distribution machines from agencies. 

Mr. Rocers. Did your investigation reflect that the gangster element 
used this method in order to get control of the business, that is to 
say, that they refused to sell the machines to one operator, that is 
sell it to the man so he could operate and be the owner of it¢ Or 
was the gangster element influential to the extent that they could 
compel tavern keepers and others, if they wanted jukeboxes, to take 
their service and if they did not take their service, then they would 
be without service because they could not buy it because of the inter- 
ference from the gangster element. Was anything brought out in that 
regard ¢ 
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Senator Kerauver. There were several different techniques*of high 
pressure tactics or “muscle” that we found that were used in different 
parts of the country, to make the tavern owner deal with a particular 
syndicate. 

Like in Missouri, in Jackson County, I think that is where Kansas 
City is, we found that the chief arguments for the distributors were 
the deputy sheriff who would go around to the taverns and of course 
implied at least, that they were in for pretty rough treatment if they 
did not take machines from the right fellow. We found different 
methods of that sort. 

Mr. Rocrrs. Classing the deputy sheriffs as gangsters? 

Senator Keravuver. No, but the distributor out there was a fellow 
named Wold Riman. No; I wasn’t classifying the deputy sheriffs 
as gangsters, but he did make percentage contracts with certain deputy 
sheriffs whereby they would go around and make the sales to tavern 
owners. 

Mr. Bryson. Any further questions? 

Senator Keravuver. Thank you very much, Mr. Chairman and 
gentlemen. 

Mr. Bryson. We were honored to have you, Senator, 


STATEMENT OF HAMMOND E. CHAFFETZ, REPRESENTING FOUR 
MANUFACTURERS OF COIN-OPERATED AUTOMATIC PHONO- 
GRAPHS 


Mr. Cuarrerz. IT was hoping that Senator Kefauver might have a 
few minutes to hear just a few sentences on this subject, if he could 
spare the time. 

Mr. Bryson. That would be between you and him. You see a 
House Member would not be in a position to dictate to a Senator. 
You may ask him if you like. 

Senator Keravver. Thank you, Mr, Chairman. 

Mr. Cuarrerz. My name is Hammond EF. Chatfetz. My Jaw firm 
is Kirkland, Fleming, Green, Martin & Ellis. We have a Chicago 
office and a Washington branch and I am located in Washington. 

Before going into my statement, Mr. Chairman, I would like to say 
one or two words about the remarks of Senator Kefauver. 

I think it is most unfortunate, from the Senator’s own point of 
view, as well as the point of view of some 10,000 operators of juke- 
boxes, hundreds of distributors and many, many thousands of res- 
taurants, ice-cream parlors, drug stores, and other places that have 
jukeboxes, to have a Senator, particularly Senator Kefauver at this 
stage, appear before this committee and in broad sweeps, condemn 
these thousands of honest, law-abiding citizens. 

Mr. Rogers. He said that there were legitimate operators, that he 
wasn’t condemning them. 

Mr. Cuarrerz. I object in all frankness and that is why I was hop- 
ing he would be here. That I particularly object to that method of 
doing it, talking about the racketeer element infiltrating the indus- 
try, the susceptibility to infiltration, characterizing the industry as a 
whole and then saying why there are some legitimate people. 

Now, Mr. Congressman, I think I know what I am saying when 
I tell you that 99 percent of this industry are people whom each one 
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of you would like to have as your constituents. I have seen many of 
them, talked to a lot of them over this week end. I think I know 
who compose this industry. 

If I may, I would like to read just a short editorial from Billboard, 
which is an entertainment publication, a paper that knows what is 
going on in this industry, probably more than any one of us. 

Let me read what Billboard said. This is dated back in June, June 
%, 1951. It is an editorial entitled, “ASCAP Pulls a Faux Pas”: 


No responsible person in the music business will dispute the principle of per- 
forming rights societies. The copyright owner should derive a profit from the 
profitable performance of a copyrighted tune. There can be no argument on this 
score, 

It is disheartening, therefore, to view the sad and misguided strategy of the 
American Society of Composers, Authors and Publishers in attempting to further 
the principle of performing rights societies. The latest and most aggravating 
faux pas has to do with the society’s mode of endorsing Senator Kefauver’s 
proposed amendment to the Copyright Act. In plumping for this amendment, 
Which would place a levy on the jukebox industry, the society takes elaborate 
pains to alienate a prospective customer, 

ASCAP’s statement, in part, reads: “Convincing evidence that many juke- 
box operating companies have been infiltrated by criminals was uncovered by 
the Senate’s Special Committee to Investigate Organized Crime in Interstate 
Commerce, of which Senator Kefauver was chairman. The proposed amendment 
would bring the operations and income of these individuals into public view, and 
thus help rid a legitimate industry of a criminal element.” 

This sanctimonious verbiage is neither noble nor true. The only criminally 
linked organization turned up by the committee was the Louisiana Mint Co. 

In any event, we think the society should stick to performing rights, keeping 
its own house in order and build good will among its customers, real and 
potential. We think it is in bad taste for ASCAP to issue questionable state- 
ments that “there is now ample evidence that many jukebox operating com- 
panies have been infiltrated by criminal elements who operate the business in 
true gangster fashion.” 

The foregoing wild talk is contained in a society statement titled “Why 
Composers and Authors Support Senator Kefauver’s Proposed Amendment.” 

Come now. It’s no secret that the society falls into the politicking yroove 
naturally and easily. There’s much knitting to be done on the home front 
and much constructive work to be accomplished in the field of promotion and 
good will. Get with it! 

I heartily subscribe to that editorial. 

We have the names of some 10,000 operators in this country on 
various mailing lists. We will be very happy to supply the names 
on those mailing lists to this committee and to Senator Kefauver and 
we would ask that the evidence before Senator Kefauver’s committee 
be scruitinized and the names checked -off every single one of the 
operators in the United States who have had any connection what- 
soever with crime in any form whatsoever, I think you will find that 
they are negligible. 

Every barrel has one or two bad apples in it. The halls of this 
great Congress have been defiled in the past. I have read of cases 
of hotels that are controlled by gangsters. Isthat a reason for putting 
all hotels out of business ? 

I think Congressman Rogers put his finger right on it. If there 
is any gangster element in this business, he will have the whole- 
hearted cooperation of all the legitimate elements in this business, 99 
percent of them, in ridding the industry of any taint of gangsterism. 
We don’t want it anv more than Senator Kefauver does, but the way 
to do it, I say, is not to strike down the whole business without a 
care—this is even more serious—these people, these operators live in 
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communities just as you and I do, not to have the headlines of their 
newspapers characterize them as belonging to a racketeer industry. I 
think it is an outrage. 

If I may, now, I would like to proceed with my statement. 

May I say one other thing on the subject of money raised by 

, racketeers. There was an item in a newspaper’s column a few weeks 
ago about racketeers raising huge funds to defeat this bill. Over this 
past week end I participated in conferences where the operators said 
they didn’t have enough money, they didn’t have enough money to pay 
the expenses of some of their witnesses who came here to testify. 

Mr. Rogers. Could you give us any information concerning what 
control gangsters may have had in forcing tavern keepers, restaurant 
people and others, to accept their particular jukeboxes in competition 
with the others ? 

Mr. Cuarretz. All I can say about that, Congressman, is that that 
kind of thing is so utterly negligible in the industry, it doesn’t affeet 
the people whom you will see before you here. It is on the fringes. 
If you asked some hotel people here in Washington to tell you about 
the racketeers in the hotel business, they would not know. It does not 
concern them. It is just too insignificant. 

Mr. Rocers. By that statement do you mean that the ones engaged 
in the legitimate business, so far as you know, have not been threatened 
or compelled to take jukeboxes against their consent ‘ 

Mr. Cuarretz. I have asked every individual with whom I have 
been in contact for the past several months in connection with this 
matter as to whether they know of any racketeering, not affecting them 
and of their own knowledge and none of them knew any. It just 
doesn’t affect them. 

If you are in the business, you don’t see it. I don’t have any doubt 
that that kind of thing has taken place. But another question you 
raised, Congressman Rogers, I think also was close to the heart of 
the question. 

The suggestion was that there is so much money in this, and that 
is Why the racketeers would move in. And it was also suggested that 
if there wasn’t a lot of money, the racketters would not be bothered. 
I think the principal reason why there is so little racketeering in this 
business is that there is so little money in it, as you will find out. 

\ The vast majority of the operators in this country earn less, as the 
testimony here will show, than the average union laborer does work- 
ing inadmill. These are people who might earn more if they went to 
work on a job, but they prefer to be self-employed. They want to 
5 be small-business men. 

Mr. Rocers. They want to be small-business men you say? Isn't 
the general practice for one distributing company or two, or a num- 
ber, in the large area, to get control of the output from the manufac- 
turer and this distributing company in that particular area leases 
or puts out on a percentage basis to the various operators, that is the 
tavern owners 





Mr. Cuarrerz. That isn’t quite true, Congressman Rogers. There 
are several distributors who are here who are going to testify and will 
tell you exactly how they operate, but to answer your question now, 
the distributor, as he is known in the industry, is the equivalent of 
the automobile distributor. He represents, usually, only one manu- 
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facturer, and he buys from the manufacturer. But he in turn resells 
in competition with the other distributor, resells to the operators. 
The operators own the machines. 

Mr. Rogers. Can you supply, or will some member associated with 
you, supply to this committee the number of jukeboxes or approxi- 
mately at least, owned by the independent owner, that is, where he 
purchases as contradistinguished from where he has it on rental or 
assignment basis? 

Mr. Cuarrerz. I have inquired into that as a result of your having 
raised that question at the last hearings. I am told that that, too, is 
so insignificant as to be of no importance. 

There was a time in the years past, I am told, when a number of loca- 
tions did buy their own machines and they are free to buy them 
today. One of the operators told me that location owners came to 
him and gave him the machines, and said, you take them back, we 
just can’t be bothered with servicing them and buying records and 
so forth. You take them and service them for us. 

The advantage to location owners who are in an entirely different 
business, the restaurant business, in having somebody else responsible 
for keeping the machine in order, changing the records, lubricating 
and servicing it and so forth, is so great that considering the some 
400,000 machines in operation, there are probably not enough to count 
on two hands that are owned by the individual operator. I am ex- 
aggerating, I] don’t mean that literally. But they are negligible. 

Mr. Rocers. You mean the individual operator is—that is the indi- 
vidual operator who owns the machine is in the minority ¢ 

Mr. Cuarrerz. Not only in the minority, Congressman, but you 
can ignore him. He hardly exists, not a sufficient factor to be con- 
sidered. There is no big exemption in this bill. That is a phantom. 

Mr. Rocers. In other words, if this bill passed, the business is set 
up that practically every machine, I would say practically, you say he 
hardly exists, practically every machine would pay the royalty ‘ 

Mr. Cuarrerz. That is correct, sir. 

Mr. Rogers. If this bill were adopted, when we talk of the small 
fellow that may be in the tavern who owns the tavern independently 
or the restaurant independently, or drug store or what not, he is not 
the fellow that pays the tax. It will be the distributors and the 
operators ¢ 

Mr. Cuarretz. With this qualification. The bill is not well drafted 
and a lawyer could argue as it is presently drafted—I am sure the bill 
‘an still be amended, if that becomes desirable—the individual owner 
of a machine would not be entirely free. That is mainly a matter of 
draftsmanship but as far as the intent of the bill is concerned, the 
intent to eliminate the fellow who owns one machine, that is just a 
straw man. We set up the fellow and say we are going to exempt all 
these little fellows, there just aren’t any such people. I have gone 
through the previous hearings and I have tried to cover all the ques- 
tions that have been raised. 

If I may proceed with my statement, I think 





Mr. Bryson. I want every witness to have all the time he needs. I 
notice your statement is 35 pages. 
Mr. Cuarrerz. I don’t expect to read it all. 
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Mr. Bryson. You represent the four companies. Now, if each wit- 
ness had that much to say for that limited number of companies, I 
assume there are a great number of companies, then we would be here 
a long time. I want to be as courteous as possible. I hope that you 
will put. vour full statement in the record and then make pertinent com- 
ments as you now are doing, holding yourself within reasonable 
bounds. 

Mr. Cuarrerz. I might state this, Mr. Chairman. While I repre- 
sent four companies, I “represent all of the manufacturers, all of the 
manufacturers who are represented here, and I have undertaken to 
try to lay the groundwork for the opposition to this bill. 

Nevertheless, I do not intend to read the whole statement. There 
are some parts of it I very much would like to read and IT think if I do 
that I may be able to shorten the testimony. I also have an interest 
in moving along because we have so many people who are here from 
long distances. We want to be sure they have a chance to be heard. 

Mr. Bryson. All right, sir. You may proceed. 

Mr. Cuarrerz. The manufacturers are represented here because 
they are seriously concerned about the effects of H. R. 5473 upon their 
industry. The manufacturers are here also to furnish such assistance 
as they can to their ultimate customers, the jukebox operators who, as 
the facts will show, comprise some 10,000 small-business men scattered 
throughout the United States. As will appear, this bill threatens dis- 
astrous consequences to the operators, against whom the bill is immed- 
iately directed. Operator representatives and several operators are 
here and plan to testify on their own behalf. In addition location 
owners will testify against the bill, as will representatives from the 
record-manufacturing field. 

In presenting our opposition to this bill our principal effort will be 
to present the pertinent facts. In our view. the record to date does not 
even begin to present the facts which this committee must have in 
order to judge this bill. We are satisfied that if all the facts are 
known, the lack of merit in this bill will demonstrate itself. 

In the course of my statement I shall cover these principal points. 

First, I shall describe the industry to you and outline to you, I am 
very sure, for the first time in these hearings, the extensive demands 
that are already made on the jukebox nickel. 

Secondly, L shall show that jukebox operators in the purchase of 
records pay very substantial amounts to the authors and composers, 
and it is entirely false and misleading to assert that jukeboxes do not 
pay for the music they use. On any fair basis of comparison, the 
jukeboxes pay relatively more than any of the other industries which 
employ music. On the other hand, if this bill is enacted the juke- 
boxes would be required to pay substantially more than any other 
industry, more than radio, and many times what either television, the 
motion-picture industry, or the entertainment field pay for the use 
of music. Furthermore, I shall point out—and other witnesses will 
elaborate on—the important contribution that jukeboxes make in 
popularizing music, and how extensively song writers and publishers 
depend upon the jukeboxes to promote their tunes. 

Thirdly, I shall demonstrate that the proposed bill will impose new 
and unreasonable burdens upon the thousands of operators which will 
seriously interfere with the livelihood of many of them and will have 
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adverse consequences not only upon the entire jukebox industry, but 
on the sales of records and, as a consequence, upon the authors and 
composers themselves. 

Fourth, I shall have a few words to say about the proponent of 
this legislation, ASCAP, and will suggest some inquiries that the 
committee may wish to make before conferring upon ASCAP the 
rather extraordinary authority which this bill would confer on that 
organization. 

Fifth, I shall show, also, that despite what others have testified, 
the coin-operated musical instrument requiring a nickel to play was 
well known at the time of the enactment of the 1909 copyright stat- 
ute which exempted coin-operated musical instruments from the pub- 
lic-performance-for-profit provisions. ‘This exemption was merito- 
rious at the time and has continued to be to date. 

Finally, I will show that the provisions of the present bill are im- 
practical of operation, and would be oppressive to the small 
operators, 

Before taking up these points I should like to read into the record 
a letter which was written by the proponents of the present legisla- 
tion. ‘The letter was addressed to Mrs. Ada Holding Miller, presi- 
dent of the National Federation of Music Clubs, and reads as follows: 


Dear Mrs. MIL_eR: T am attaching copy of S. 1558, a bill to amend the copy- 
right code, introduced by Senator Estes Kefauver a few weeks ago. Likewise 
herewith is a copy of a memorandum detailing the need for this legislation. 

The broad purpose behind this proposal is to correct a deficiency in the present 
40-year-old copyright law under which owner-operators of jukeboxes avoid paying 
writers and publishers of music for the public performance of their creative 
works. 

The passage of this bill would make it possible for ASCAP to increase its 
revenues substantially, and thereby permit it to participate more liberally in 
matters musical—such as the splendid work in which the National Federation of 
Musie Clubs is now engaged. 

That being the fact, I both selfishly and unselfishly urge that your group coop- 
erate with us in any way possible to see that S. 1553 becomes law. 

In this connection you may be interested in knowing that since April 1949 our 
board of directors has been giving consideration to the establishment of a monu- 
ment to music—a foundation to encourage creative talent among Composers and 
authors in the music-dramatie field and other worthy objectives. 

Lack of funds has delayed action as well as the natural fear of starting 
something we might not be able to finish. However, if and when S. 1553 be- 
comes law, it is my intention to urge the ASCAP board to set aside a certain 
percentage of the increased revesues that would be derived from this source 
for the immediate establishment of such a foundation. 

I heard nothing in the testimony here that that was one of the 
purposes of this bill. 

I assume that one of the primary objectives of this dedication of funds would 
be to substantially further the aims of music groups, among Which your federa- 
tion is at the forefront. 

In the meantime, it is with great personal pleasure that I enclose check from 
the American Society of Composers, Authors, and Publishers for $10,000 to help 
continue the grand work you are so ably performing. 

With assurances of my high esteem and with my every good wish. 

Orro A. Hareacn,. President. 

This letter was set forth in an ASCAP bulletin to its members, 
July 16, 1951. 

Of course Mrs, Miller has written to all of you gentlemen strongly 
urging the passage of this bill and she was very frank about it. She 
said that she hoped her organization would get more money from 
ASCAP if this bill was passed. 
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I read this letter at the outset to give your committee some idea of 
what we are up against in opposing this legislation. We do not 
know to how many other organizations checks of $10,000 or even more 
may have been sent. If members of this committee should be ap- 
proached in writing or otherwise by members of various musical 
organizations you may well inquire whether their interest is entirely 
that of the composer and author—and whether they expect themselves 
to share in the proceeds to be derived from this legislation through 
hand-outs from ASCAP. 

Bob Merrill, who wrote a number of hit songs last year, one of the 
principal song writers, was paid only $439 a year for the past 2 years 
by ASCAP. 

Mr. Bryson. I believe we had him as a witness. 

Mr. Cuarrerz. He bewailed the fact that all he got out of ASCAP 
last year and the year before was only $439 but Mrs. Miller got $10,000. 

Mr. Bryson. Now Mrs. Miller, I do not know her. I am not sure 
that I received a letter from her, but you are not inferring that she 
got $10,000 that—— 

Mr. Cuarrerz. Her organization, obviously. I think her letter is 
in the record as a matter of fact, Mr. Chairman, but first let me tell 
you something about the jukebox industry. 

While an effort has been made to convey the impression of an air 
of mystery about this industry, actually it is much less mysterious than 
the ASCAP organization which is the sponsor of this bill. If there 
are no published statistics on the industry it is only because the juke- 
box operators are so numerous, so widely scattered, and so poorly 
organized. 

There are today, as far as we know, five manufacturers of juke- 
boxes, one in addition to the four whom I represent. In years past 
there were many more jukebox manufacturers but most of them have 
fallen by the wayside. A dozen names associated with jukebox manu- 
facture in some degree have in the last 15 years passed from the 
scene. This is not a prosperous industry—on the contrary, it is a 
struggling industry and only a handful of manufacturers have been 
able to survive. 

Of the manufacturers whom I represent, Rudolph Wurlitzer Co. 
is principally engaged in the manufacture of musical instruments, 
including electronic organs, pianos, and accordions. They have manu- 
factured musical instruments since 1856, 

J. P. Seeburg Corp. is primarily engaged in the manufacture of 
jukeboxes and has been in business since 1902. They also manufacture 
mechanisms for industrial-commercial music installations. 

Rock-Ola Manufacturing Co. commenced to manufacture jukeboxes 
in 1934, but has been in business since 1928. In addition to jukeboxes it 
manufactures scales, and has a large furniture department. Ami, Inc., 
is exclusively engaged in the manufacture of jukeboxes, having en- 
tered the business in 1908, 

All of these companies are also engaged in war work or actively 
seeking war orders just like thousands of other small manufacturers. 

The jukebox distributors operate much the same as distributors of 
automobiles or home appliances. Each manufacturer has distribu- 
tors located in various key points throughout the United States. The 
distributors purchase from the manufacturers and resell to the opera- 
tors. Representative distributors are here and prepared to testify. 
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The operators, numbering, as I have said, about 10,000, are scattered 
through all the cities and many small towns of the United States. 
The operators purchase jukeboxes from the competing distributors 
and install them in restaurants, drug stores, taverns, candy shops, 
bus stations, and air terminals, and the like. They divide the gross 
revenue from the machines with the location owners, usually on a 50- 
50 basis but occasionally on some other basis. It is entirely a matter 
of bargaining between the parties. 

The reason for the existence of the operator is of course that these 
machines being electrical and mechanical require service and main- 
tenance. It is also necessary regularly to change the records. An 
individual tavern owner ordinarily is not interested in handling his own 
servicing and supplying his own records. He prefers to rent the 
machine from the operator and to leave to the operator all the 
responsibility for servicing the machine and supplying the records. 
In return for getting one-half or even less of the nickels inserted into 
the machines here is what the operator has to do: 

First, he has to buy the machine, which now costs him from $700 
to $1,100, depending on which machine he selects. 

Mr. Bryson. Those elaborate things cost more. 

Mr. Cuarretz. With the rainbow lights. 

Mr. Bryson. Lights coming on and going off. Many of them act 
with human intelligence. 

Mr. Cuarretz. I am going to point out before I get through that 
there is a good deal of genius that goes into making these machines as 
well as there is genius in the composing of a song. Keen competition 
among the operators has gradually led to bigger, better, and fancier 
machines, necessarily costing more money. Understandably, the 
location owner will deal with the operator who offers him the best 
looking and best operating machine. In turn, the operator demands a 
better machine from his distributor and the distributor demands a 
bigger and better machine from the manufacturer. 

The operator, in addition, has, of course, to supply the records. 
The majority of the machines presently in use hold 24 records. 
The average is about 30 records per machine. ‘There are some ma- 
chines which play as many as 50 records, but these are only a small 
minority. Eighty percent of the machines now used play only one 
side of a record, but, of course, the operator has to buy both sides, 
and under this bill, as will be seen, would be required to pay a royalty 
on both sides. 

Then, the operator has to have one or more trucks. The small 
operators are self-employed, operate their own trucks, do their own 
servicing. The large operators may have one or more servicemen 
employees and helpers, usually union men who are paid union wages 
and work under union conditions. 

The operator’s share of the nickels taken from the machines has 
to pay for the machines. the records, and the servicing. In order 
to present to this committee the best possible data as to the economics 
of the business of the operators, we have, with the assistance of 
Price, Waterhouse & Co., the well-known auditors, sent out question- 
naires to all known operators with the request that they send their 
replies in confidence directly to Price, Waterhouse for analysis and 
tabulation. The Price, Waterhouse representative is here and pre- 
pared to testify. From his testimony you will discover what very 
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small businessmen the operators are and how modest are their earn- 
ings. This is particularly significant in view of the effort that has 
been made here to convey the impression of hundreds of millions 
of dollars collected by the jukebox industry. The gross colleec- 
tions are referred to as the “take” and the impression is given of 
enormous sums collected by the industry, which is portrayed much 
as a single organization or unit. If you took the gross “take” of all 
the newsstands in the United States, the total would be phenomenal, 
but that doesn’t give you much of a picture of the individual news- 
stand operator. 

Actually, as I have pointed out, of the gross income from the 
machines one-half or less goes to the operators and is divided among 
10,000 operators. Furthermore, it is hardly relevant to talk about 
the gross receipts of the operators in view of the fact that so much 
of the gross goes to the payment for the machines, the records, the 
trucks, the hired personnel, taxes, and so forth. 

Mr. Harris. You said one-half the proceeds goes to the location 
owner. Is that true today, the general practice today ? 

Mr. Crarrerz. I understand that probably in 90 percent of the 
instances that is true. There are some localities where the split is 
somewhat different and I understand also that in many localities 
where the operator has a brand new, very expensive mi achine, some- 
times is able to get the location owner to agree to give him a certain 
amount per week before the 50-50 division. But all the operators 
who are here and will testify, with whom I have talked, and all 
others I have talked to say that the usual arrangement is 50-50, 
Even with respect to the new machine while the operators may get 
five or six or seven dollars a week before the money is divided, that 
would only happen for 6 months or a year and after that they would 
go on a 50-50 basis. 

Mr. Ilarris. Is there any sort of guaranty arrangement ? 

Mr. Cuarrerz. Never any guaranty. I have never heard of 
guaranty arrangement. It is just a question of how yoy divide the 
nickels that come out of the box. For your purpose I am satisfied 
from all I have heard that you can assume that generally speaking 
the division is 50-50, That is the great majority of the instances. 

The typical operator owns and operates less than 50 machines. 
Though some operators own as many as 200 or 300 machines there 
are only a small number of operators of this size. It will be shown 
to you that the typical jukebox operator earns only a modest salary 
and a modest return on his investment in machines—an investment, 
incidentally, which is usually built up gradually over a long period 
of years. 

Any substantial increase in operating costs such as this bill would 
entail would seriously jeopardize the livelihood and investments of 
thousands of the operators. Asa matter of fact, they all tel] me they 
could not survive if they were required to pay the amounts required 
by this bill, - 

Mr. Bryson. We have gotten many letters and telegrams to that 
same effect. 

Mr. Cuarrerz. I am sure it is true, Mr. Congressman. There is 
no exaggeration in that. At first I thought there must be but as you 
talk to these operators and go over their | figures—most of them have 
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come here and brought their figures—you can see that they earn 
$3,000 or S4, OOO or SD 000 or $6,000 fora good one. They have to pay, 
under this bill, $1,500 to S2.000 apiece. 

I intend to go into that, 

Mr. Rogers. You have figures that this bill will require them to 
pay Sl, DOO ¢ 

Mr. Cuarrerz. Yes, sir. I can illustrate that in a moment. We 
will call him the typical, better-sized operator, bigger than the av- 
erage who has 50 machines. He has an average of 50 records in the 
machines. He has to pay 2 cents for each record for eae h week—that 
is 60 cents per machine, times 50 machines, times 52 weeks. That 
amounts to $1,560. 

Mr. Harris. What is his total take? 

Mr. Cuarrerz. I had rather they give you the figures on total takes 
or that Mr. Herz, who will testify for Price, Waterhouse, give you 
tabulations of all that. 

I remember from Mr. Herz’ statements that there was left after 
paying expenses anywhere from $5,000 up to 85,000 a year. That is 
all they have left out of which they can pay this money. 

Mr. Bryson. Before or after taxes 

Mr. Crarrerz. Before taxes, Mr. Chairman. These figures will 
all be presented to you. 

Furthermore, it is interesting to note that this is one of the few 
industries where the price to the consumer has not changed over the 
vears despite the fact that the cost of equipment and records have 
multiplied several times. This is for the reason that a nickle is ordi- 
narily the maximum that the customer will pay. In some areas it has 
been possible to increase to a dime or three fora quarter, but the greater 
the cost of playing a record the fewer will be the plays, and only by 
experimentation have the operators been able to determine whether a 
dime play will produce more net revenue. Practical experience to date 
has been that in most areas an increase from 5 cents to 10 cents results 
in less income. Consequently, it is usually impossible to pass on any 
increased costs to the public. 

The first point to bear in mind, then, is that the jukebox nickel is 
very far from being all profit to the operator. Half the nickels first 
go to the location owner for the privilege of keeping the machine in 
the location. Then, the jukebox nickel has to pay the depreciation on 
the machine—it takes many nickels to pay for a 8900 machine. It 
has to pay for the records. It has to pay for the trucks and other 
needed equipment and the labor required to service the machines. 
Only after all those costs and expenses, plus taxes, are paid, does the 
operator get anything for himself. Tow little is left for the operator 
will be shown in the Price, Waterhouse testimony. 

I am sure it is apparent to you that while music is the basis on which 
the business is built up, it takes a heavy investment in equipment and 
records and heavy operating costs before the music can be utilized. It 
Is not simply a matter of taking the composer’s music and selling it at 
a profit. 

But you will say that it is not the fault of the author and composer 
that the operator is already subjected to heavy expenses in purchasing 
the machine, purchasing the records, and in servicing costs. You w ill 
say that the business is built upon the use of music and the author and 
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composer ought to be paid for their music. I say to you that the 
author and composer are presently well paid on the basis of any com- 
parison you wish to make with the income which they receive from 
any other users of their music, and I intend to go into that. 

Every time the operator buys a record he pays the statutory royalty 
which 1s imposed upon the record manufacturer and necessarily in- 
cluded in the purchase price of the record. Under the statute the 
author and composer are entitled automatically to 2 cents for each side 
of a record, or a total of 4 cents per record. Since 80 percent of the 
jukeboxes utilize only one side of a record at one time, and it has been 
testified here that ordinarily only one side of a record contains a type 
of popular tune that appeals to the jukebox user, the result is that the 
jukebox operator is already subject to a royalty of 4 cents payable to 
authors and composers for each tune that is selected for the jukebox. 

As will be testified in more detail later, jukeboxes are by far the 
biggest class of users of phonograph records. They use over 15 per- 
cent of all records manufactured in the United States. Billboard 
estimates that jukebox operators currently are purchasing at the rate 
of 50 million records per year. In some years the number has been 
even higher. Assuming that in the present year jukeboxes will pur- 
chase 50 million records, the total statutory royalties which the au- 
thors and composers will be entitled to collect under the present law 
will be $2 million from jukeboxes alone. This is twice as much as 
the whole motion-picture industry expects to pay to ASCAP. It is 
nearly as much as the entire television industry pays to ASCAP. It 
is more than all hotels, restaurants, and night clubs combined pay to 
ASCAP ina year. To say that the jukeboxes are taking a free ride 
is absurd. 

The total payable to authors and composers from all record sales 
is probably between $10 million and $12 million. I was interested to 
notice that not a word was said about that in the testimony before the 
committee in October. If you read the record you would know 

Mr. Rogers. Didn't I ask, in the hearing in October, what the take of 
ASCAP was and they broke it down and it was about $10 million ¢ 

Mr. Cuarrerz. That was ASCAP alone? But ASCAP collects 
only on the performance rights. But the authors and composers, who 
are the people in whom you are primarily concerned, are the people 
who are supposedly the beneficiaries of this bill, not their agent, 
ASCAP. 

They get their principal revenue from sheet-music sales and from 
the sales of records, if my information is correct. 

Mr. Bryson. But the sheet-music sale has fallen way down. 

Mr. Cuarretz. Mr. Harbach—I think this is more amusing than 
otherwise—Mr. Harbach made that point by using himself as an illus- 
tration. His sheet-music sales have fallen down because his songs, as 
popular as they were in their day, are not popular today. They are 
old songs. Mr. Harbach isn’t a current popular writer. 

My information is—and I am just as astounded as you are—to learn 
the fact because I didn’t find it out until after I read his testimony 
and made inquiry. My information is that sheet music brings in very 
substantial sums and many composers, many song writers get their 
principal income from sheet music sales, 

Mr. Bryson. How about this fellow Bob Merrill ? 
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Mr. Cuarrerz. I think he was careful not to speak about what he 
got either from sheet music or records. He is one of those rare indi- 
viduals that write both the music and the lyrics. 

Mr. Bryson. You will understand, Mr. Chaffetz, that the average 
member of this committee, including myself, especially, is ignorant 
on this terrifically complicated subject and that is why we insist that 
you gentlemen who know make it very simple so we can understand it. 

Mr. Cuarrerz. Iam almost in your position, Mr. Chairman. 1 
tried to find out. I have investigated the facts. We are trying 
to finally bring you the facts that you will be interested in. 

I think it would be helpful if Mr. Bob Merrill would be requested 
to supplement his testimony by giving to this committee a state- 
ment of his total income in the past year including income from 
sheet music as well as from meciiie I think he gave only what he 
got from ASCAP. I intend to come to that later in my testimony 
because that has a very important bearing on this, in the way this 
bill operates. 

As far as the individual composers are concerned, it is apparent 
that many of them derive their principal source of income from the 
statutory royalty applicable to recordings—frequently they get many 
times as much from recordings as they do from ASCAP. And 
those whose tunes become popular on jukeboxes derive thousands 
of dollars a year from recordings sold to jukebox operators. 

Mr. Harris. If you took a recording and you played it over 
a radio station, if you didn’t have the permission to do so from 
ASCAP, would you be violating the law / 

Mr. Cuarrerz. Yes. There is no doubt that this exemption we 
are talking about in section 1 (e) applies to coin-operated machines. 
Our whole presentation is concerned with showing you how equitable 
that exception was in 1909 and we are going to prove to you that it is 
just as equitable today. 

Mr. Wits. You will come to that ¢ 

Mr. Cuarretz. Yes. When a recording sells 100,000 copies, it is 
considered a hit. If a song goes over on jukeboxes, it can become a 
hit if purchased only by jukebox operators. And in that event, sale 
of sheet music as well as home recordings are bound to skyrocket. 

With the assistance of the committee, we were able to obtain from 
the record manufacturers some statistics on the sales of popular tunes, 
recorded popular tunes, in the past 2 or 3 years. We just wanted 
to find out what the authors and composers—that is, the song writers— 
get from popular recordings. 

The record manufacturers did not want to give out the confidential 
information with respect to each of them alone as to how many records 
they sold of a particular tune. But they had no objection to giving 
an auditor, c. p. a., their individual figures in confidence and the 
c. p. a. combined the totals for some eight record manufacturers. 
Those are not all the record manufacturers but they are the principal 
ones. We have made available to the committee copies of the state- 
ment received from the auditor. 

I won't take time to read all those figures, but of the song, Riders in 
the Sky, 2,503,323 records were sold and the composer and his pub- 
lisher shared $50,023.79 just on that one record alone ; $50,000 for the 
composer and the publisher. Not only that, but for every record of 





‘ 
: 
f 
: 


22 OAR aa 


4 
ia 
E 
i 
ia] 
‘ 


124 RECORDINGS IN COIN-OPERATED MACHINES 


this tune there was another tune on the other side and another song- 
writer got a free ride. If the purchaser was interested only in this 
single side, he had to buy the other one, too, but the composer whose 
tune is on the other side of the record also gets the statutory royalty of 
2 cents, so that the royalties that were paid under this number one 
record on this list were $100,000, just on one record to one song writer 
on one side and whoever the song writer was or song writers were on 
the other side of this record. 

You will find that there are several in this list showing sales of 2 
million, 214 million, amillion. It is interesting to go through it. My 
Truly, Truly Fair is number 32 on this list. ~'That was one of Bob 
Merrill’s popular tunes and on that one record alone he was entitled, 
he and his publisher together, to $13,733.84 in royalties. He cried 
here that he received only $439 in 1951 but of course only from 
ASCAP. 

The amounts that they receive from these records are truly great 
and way out of proportion, way out of proportion to what any of the 
operators earn in a year from the operation of these machines and 
the popularization of this music. 

Furthermore, an entirely erroneous inference has been drawn in 
these hearings- 

Mr. Harrrs. This is for the record sales? ‘These are hits, aren't 
they ? 

Mr. Cuarrerz. Yes, these are the exceptional tunes, hit tunes. We 
are told, as I said a little while earlier, that the sale of 100,000 records 
isa hit. If you sell 100,000 that is good. These are those that sold 
1 million, a million and a half, and 2 million and more. If a song 
writer has 100,000 of his recordings sold, he gets $2,000, he and his 
publishers. Those are royalties that are payable on that one record 
alone. 

An entirely erroneous inference has been drawn in these hearings 
from the fact that the jukebox operator pays no more per rec ord than 
the household user of records. The fact of the matter is that as a 
wholesale user of records the authors and composers should be glad, 
if anything, to accept a lower rate from the jukebox operators than 
from the householder who buys one record at a time and who uses the 
particular record usually for a lifetime. The jukebox operator fre- 
quently buys many duplicates of the same record simultaneously and 
then has to buy renewal copies of the same record periodically. Be- 
cause the statutory royalty is already paid when the jukebox oper- 
ator buys his records, he has no opportunity to bargain with the song 
writer over the amount of that royalty. Even if he buys the record 
at a discount, he still has to pay full royalty. It is paid before he 
gets the record. 

T have no doubt that if the opportunity to bargain was presented, 
the authors and composers would be happy to ac opt a smaller royalty 
from such wholesale users as the jukebox operators than they receive 
from the individual household purchaser of records. ‘The fact is that 
the jukebox operators usually pay less than the household user for 
the records—they buy at what would be regarded as wholesale prices. 
But the author and composer get the full royalty, regardless of the 
discount given to the jukebox operator in the purchase of the record, 
and regardless of whether the record manufacturer gives the record 
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to the jukebox operator, as sometimes happens, to get the record 
played. 

I know of no business where the commercial user of a product pays 

more than the household user. On the contrary, in almost any in- 
dustry that you can name the commercial user buys at a discount, 
usually a very large discount, particularly where wholesale purchases 
are involved. A typical illustration is when you buy a fleet of auto- 
mobiles for your business vou invariably buy at a much lower price 
than if you were buying an automobile for your own use as a pleasure 
ear, 
And has it ever been suggested that because the automobile is used 
in business in order to make profits for the owner that he should pay 
more for the automobile on that account? What the automobile man 
ufacturer is interested im is selling more cars and when he finds a 
wholesale user he is only too willing to make a lower price to encourage 
more extensive use of his product. Also, competition normally forces 
him to reduce his price to the quantity user. 

I recognize that the amounts paid in the form of statutory royalties 
to authors and COMMPOSers LO livectly to the authors and « Oluposers and 
do hot go to AS( AL which collects only for ps rformiance rights 
which are authorized by law. But after all, ASCAP is, or at least 
should be, only an agent of the authors and composers. They are the 
only ones in whom the Congress t= interested here. ‘There is no reason 
whatsoever why if the songwriters are fairly reimbursed for the use 
of their musie, additional sums should be paid to their instrumentality, 
ASCAP. 

There is another factor of considerable importance here. The use of 
copyrighted music by jukebox owners is not a oneway street. The fact 
is, the jukebox is one of the most important means of popularizing 
music. Many of our most important hits have become popular first 
on jukeboxes. The jukeboxes makes a very distinct contribution to 
the authors and composers and without any question contribute mate- 
rially to increasing the incomes of the authors and composers, partic- 
ularly those whose tunes have become popular on jukeboxes. ‘The 
result is the sale of many times the number of records that would 
otherwise be sold and the use of the same tune by other media, all to 
the advantage of the con:poser and author, T will not expand on this 
subject because the statement of Mitch Miller, the man behind most 
of the hits for Columbia Records in recent years, and the testimony 
of other witnesses will give this committee detailed and concrete facts 
concerning the indispensable role played by jukeboxes in snowballing 
the sale of records, and thus increasing the profits of authors and 
composers. For instance, the record Because of You, the second- 
ranking hit for 1951, owes its tremendous success to jukeboxes, ac- 
cording to Mr. Miller and he ought to know. This record, alone, 
netted tens of thousands of dollars in royalties to the writers and 
publishers of the song. 

Mr. Bryson. On that score, isn’t it true that dise jockeys do the 
same thing? 

Mr. Cuarrerz. Yes. 

Mr. Harris. You are bound to find popularization of an item by 
any use an industry makes of it. That is the nature of things. 
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Mr. Crrarrerz. I was interested in reading—I took this from Mr. 
Miller’s statement—that times have changed in the industry. They 
used to have to get their songs played on the radio in order to get 
them popularized. You used to read about song pluggers. They 
hired people to go out and plug their songs in order to get them played. 

Today, it is the disk jockey and the juke ‘boxes and Mr. Miller says 
in his statement as you will hear in a few moments that honors are 
divided between them equally, that popularizes records, 

These song writers here who are condemning the jukebox opera- 
tors as racketeers and what-not, plead with the jukebox owners, they 
send their emissaries to the operators of the jukeboxes and ask them 
to play their song. They sometimes give them free records to see if 
they can’t get them to play the record on jukeboxes. Jukeboxes make 
a great contribution apart from the fact, as I say. that they pay 
their own way. [am not suggesting that because of that they should 
get music for nothing. They pay their own way. Jukeboxes pay 
up to 4 cents on every record they buy. But in addition to that, they 
help to increase the income of the song writer by popularizing the 
songs so that sheet musie is sold and the song is played over the 
radio and so that thereby they get a greater income from ASCAP. 

Mr. Bryson. The writer of the song would first try to get some 
nationally known singer to record it, wouldn't he ¢ 

Mr. Cuarerrz. That is about what he would do and that is in- 
teresting, too. 

Mr. Bryson. If I had a song I would like to get Bing Crosby to 
sing it. 

Mr. Cuarrerz. You would have to get a recording company to 
record it. In the old days a song writer used to sell his song to a 
publisher frequently for a pittance. 

Now. I understand ordinarily the publisher gets 50 percent and 
the song writer 50 percent. IT have some difficulty understanding 
why that division persists particularly in view of Mr. Miller’s state- 
ment which I don’t want to anticipate too fully. Tam very impressed 
with it myself. He says that a song writer will go to a record com- 
pany first. Tle knows that if he can arrange with the record company 
to have his song recorded he will have no trouble getting the publisher 
to publish his song. 

Mr. Bakewerr. Who determines the circulation of these records 4 
Does the operator have right of selection of the tunes 4 

Mr. Cuarrerz, Absolutely, It is a matter of purest competition. 
The record companies ¢ 2 te with each other through their agencies, 
their dealers, outlets, for the sale of records to the operators. The 
operators are sought after to play one record of a song as against 
another. 

Mr. Rogers. You say the record makers compete with each other. 
As to the various songs that they may publish, and so forth. 

Now, actually, any record maker pays a 2-cent royalty, that is the 
tinimumn or maximum amount and then under our law, any other 
record maker can use the same and pas the same amount of rovalty. 

Mr. Cuarrverz. That is correct. That raises another intensely in- 
teresting question. 

Mr. Rogers. That is vour understanding of the law ? 

Mr. Cuarrerz. Yes. 
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Mr. Rogers. Now, we have had testimony here that ie of that 
situation, that there isn’t any competition so to speak, to pay the 
author or composer any more than minimum or maximum amount of 
»’ cents a record because of that law. 

Mr. Citarrerz. You find this, Mr. Congressman, that the same tune 
will sometimes be recorded by six or seven or eight different record 
companies. One record company will sell a million and a half of it 
recording and another record company may not sell 100000, That 
illustrates another point that we want to get across here. 

The tune, the melody as contributed by the composer, while it is 
important, itis only a very small factor in ‘the ultimate popularization 
of the record. 

Mr. Rogers. Let us get back to the question of this competition be 
tween the record agencies. 

Mr. Cuarrerz. That is what Iam dealing with, Mr. Congressman. 
The point is that the record company, apart from all the expense of 
making a recording, has to exercise its judgment as to who will be 
the performing artist, what arrangement will be used, what orchestra 
will be used. All those things go into the ultimate determination of 
the public taste. Which company’s yecord of a given tune will sell 
the tune and that is where your competition enters in. 

One recording company may Invest as much as 850.000 or S1LOOQ000 
in making a single recording to get the best combination of talent to 
put that song across. Another record company may lave a different 
judgment initially as to the likelihood of ~elling the record and whiat 
it is worth and they may put only a nominal amount into the 
recording. 

Mr. Rogers. Does the recordation company pay the author or com 
poser any more than 2 cents / 

Mr. Ciarrverz. No: that was a decision that Congress made in 100 
and TL do net know that any question has been raised by the soundness 
of that decision. To my mind, particularly considering how far back 
in the development of our antitrust laws that decision, that policy 
judgment was made by the predecessors of this committee here. It 
is one of the most remarkably sound judements that has been mind 
It has worked very = It has prevented monopolies because all the 
record colnpanies ar » free to publish ais tine What ¢ Ongress Wiis 

alr: aid of, in ISS9 was that one company woul | vet a monopoly of all 

he popu uv tunes and nobody else coule | record them and they could 
we anything they wanted for recording those tunes. It seems to me 
tiie thing has worked out vers well. 

Mr. hoa Is, It doesn't lenve the author or Colnposer in al position 
that all he can get is the 2 cents: he is not in a position to bargain 
unless he takes less than 2 cents: he can’t go above. 

Mr. Ciuarrere. Exactly true. IT do not understand that the song 
writers object to that. Ordinarily 2 cents is the top that they get. I 
thins that if that was inequitable they would complain about it. 1 
do not know of any objection to it. It doesn’t concern us here, that 
ism’t involved in this bill but your conclusion is exactly the same as 
mine about the status of that provision. 

There is no competition with respect to offering the author or com 


poser more than 2 cents. 
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Mr. Rocers. If vou should be of the opinion that the author was 
entitled to more than 2 cents, that would be the place that he should 
get it rather than from the jukebox operators. Would you be willing 
that the law be amended in that place? 

Mr. Ciarervez. I don't think you would find us here if that was the 
question, that doesn’t concern us directly enough. But 1 do want to 
say Chis in all fairness to all concerned. The more I see of what the 
song Writers are getting out of recording today, the more overwhelmed 
Lam at the revenue that they get out of revenues now. ‘They are 
veiting very substantial revenues, both directly and indirectly. And 
as] say, they haven't complained. Why should we ? 

Mr. Rocrsas. They came before this committee and complained that 
whenever they wrote a hit, as an example, and let one company take 
it, that 2 cents is all that they would be ever able to get out of it. So 
some suggestion was made that rather than to tax each jukebox 
operator as this bill proposes, that that law be amended whereby if 
an author or composer believes that his work is of more value than 
wnother author or composer who goes to have it recorded, that he 
should have the right then and there to ask either 2 cents or 5 cents 
or 8 cents or whatever is necessary. And if that were done, that 
he would thereby reap the reward for the popular work, that he has 
no other method of getting the returns when he writes a popular hit. 

Mr. Citarrrrz. If may just speculate for a moment, Iam impressed 
with the fact that the song writers themselves are not here asking 
for higher recording royalties. It isn’t the song writers that are com- 
plaining here about not getting enough income from the statutory 
royalty. May I just say this: It is ASCAP that is here. ASCAP 
does not get the money from those statutory royalties. IT think that is 
why they are here. They want to get more money. It isn’t the song 
writers who are asking for nore money. 

Mr. Rogers. Weren’t you here when Mr. Merrill came in and tes- 
tified 4 

Mr. Cuarrerz. I have that particularly in mind. He testified he 
wasn't getting very much out of ASCAP but he didn’t say what he was 
getting out of the recording of his tunes directly from = statutory 
rovalty. 

Mr. Bryson. We had a number of prominent song writers here as 
witnesses, 

Mr. Rogers. T think that Mr. Oscar Hammerstein IT is scheduled 
to testify here. 

Mr. Bryson. We had a number of others. 

Mr. Rogers. Yes. 

Mr. Crarrerz. When they do, I would respectfully ask that each of 
them be invited, if he cares to do so, to state for the record not only 
his income from ASCAP but his total income in each of the past 2 or 3 
years from recordings as well as sheet music. 

Mr. Rogers. The thing we are dealing with here is the right of the 
composer to say What a man shall pay, who shail use his works here- 
after for a profit. That is what this bill proposes to do. You and I, 
as lawyers, recognize that if Iam the owner of this cup and you want 
to buy it, I can ask my price for it and if you don’t want to buy it, 
then you don’t have to pay my price. And the authors here said and 
the composers did, too, that we have a product which the Congress of 
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the United States has given us a right to, if we didiv’t already have it 
as a common law right. Now that we have this right, we don’t want 
everybody to have the use of it and make a profit out of it unless he 
shares part of that profit with us. That is what they have told this 
committee so far, that they have a property right which jukebox 
operators, the radio stations, and many others, use. 

Now we are asking Congress that they protect our property right 
and this is one of the methods of protecting it. Do you feel asa lawyer 
that 2 man who does have a property right can be or should by law be 
dispossessed of that property right and turned over to you so that you 
can take and make a profit out of it without lim having anything to 
say as to What you shall pay for it 4 

Mr. Cuarrerz. I will be very happy to deal with tliat, Mr. Rogers. 

In the first place, we are not dealing with a common law copyright 
as you suggest. At common law, there are no performance rights. 

Mr. Rogers. Let us forget anything about commion law and take 
the other. 

Mr. Cuarrerz. | would like to develop teif Tm Vy. Lot ime. if you 
will, see if Lcan follow through on my own conclusion, 

The only rights, the only performing rights that the coniposers get 
are those that are created by Congress. Congress in the 1909 statute 
decided what rights the author should have and what rights he should 
not have and the only property he has are the rights that Congress 
gave to him and Congress said that he shall have the right to collect 


royalties where there is a public |? rformance of his qiust LO} profit 
with two qualifications, 
The first qualification Was with respect’ to the 2 cent maXimum 


royalty and the second qualification was with respect to the mechanical 
reproduction on a coin operated inachine where no admission fee is 
charged. 

Congress specifically and precisely, after consideration, said we will 


not give you any rights with respect to jukeboxes. So they have no 
rights. But they are here asking you gentlemen to reconsider the 
decision of Congress in 1909, They say, please create a right, a 


properts right for us on W hich we can collect rovalt 1@> 

They have no rights today. 

Mr. Rogers. In other words, when they say that the right of any- 
bods else to take their work and use it ina performance fora profit, 
that Congress to date has never given them that right. 

Mr. Cuarrerz, With respect to coim-operated machines. 

Mr. Rogers. With respect to coin-operated machines, 

Mr. Cuarrrrz. Precisely so. They don't have that right. They 
never cid have it. 

Mr. Rogers. And the only thing that this bill does is give them that 
property right which they never had before. 

Mr. Cuarrerz. Not only that, but it is an exceptional kind of right 
to begin with. A special statutory creation, Ordinarily, if you sell 
a record, or if you sell an automobile, the man who buys that automo- 
bile or that record can do with it as he pleases. Tle can break it, he 
can use it in business for profit. It is his property. That is our basic 
concept ion of the property right in this country, 

Mr. Crumpacker. Isn't it a fact that in 1909, when this econgres- 
sional decision was reached, that jukeboxes were rather scarce ? 
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Mr. Cuarrerz. We deny that all explicitly. We think the facts are 
all the other way. Tam going to come to that in my statement ina 
little while. You are going to be surprised to discover that there were 
many more manufacturers of nickel-in-the-box machines prior to 1909 
than there are today. We have some literature here to show you. 

Mr. Crumeacker. How many machines were actually in use! Com- 
pared with today ¢ 

Mr. Cuarrerz. The number was smaller, but T think, as Tsay in 
my statement, the total budget of the United States Government in 
1909 was something like $900.000.000, We were a much smaller coun- 
try. They were notorious: they were well known, They were dis- 
cussed in the music journals. People probably talked more about the 
nickel-in-the-box machine than they do today. You have radio, you 
have television, and you have so many other forms of music that juke- 
boxes, I think, are probably relatively Jess important to the music- 
conscious publie than the  nickel-in-the-box player piano or 
phonograph was in 1909, T think the literature of the time bears 
that out. 

We are going to give you all this. T think you will be surprised 
ns we were when we due back as to how well known these machines 
were, 

Mr. Bryson. That would be most interesting because it doesn’t 
stack up with my memory, 

Mr. Rogers. Do you remember that far back ¢ 

Mr. Cnarrerz. If vou were a Member of Congress back in 1909 or 
thereabouts, you might remember that the Columbia Phonograph Co. 
hada three or five story brown stone building on Pennsylvania Avenue 
in Which they sold these nickel-in-the-box phonographs and a nickel- 
in-the-box phonograph was plaved at the Willard Flotel and at the 
Harrison Hotel. Tam sure in those days many Congressmen, many 
who lived by the Willard used to hear those machines play. T have 
no doubt that those machines were well known to the Congressmen at 
the time the bill was passed. 

I want to talk now, if I may, for a few moments about the oppres- 
sive nature of the proposed bill. 

Recorded music in general, and jukeboxes in particular, are, we 
submit, already compensating the songwriters fairly for their music, 
both in the form of rovalty payments and in the promotion of the song- 
writers’ music. But if any case could be made out for increasing the 
revenue to songwriters the present bill is impractical and seriously 
oppressive to small-business men. 

The bill does the following: (1) It requires each operator or owner 
of a jukebox to file each month a report to the owner of the copyright 
of every song on every record which has been placed in a jukebox 
during the preceding month: (2) not only does the jukebox owner or 
operator have to file this report but he must send in to each copyright 
owner ap amount of money equal to 1 cent per week for each side of 
each record in a jukebox, regardless of whether it is played. 

Just wait until you hear from the operators about that. How im- 
possible it is for the small self-employed man to keep the kind of 
records that would be required if he had to keep a listing of every 
single record that he had in all his 50 machines, that would be some 
1.500 records, 
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Mr. Rogers. You are familiar with the operation of ASCAP in 
granting licenses, are you not / 
~ Mr. Cuarrerz. Yes, indeed. 

Mr. Rogers. Well, don’t you visualize that if this bill were passed 
that objection would be removed by issuing licenses so they would not 
have to keep records of these records. 

Mr. Cuarrerz. 1 will deal with that in just a moment, if I may. 

Mr. Rogers. This would not be a problem if they did that. 

Mr. Cuarrerz. Except I feel in a way, this is the bill proposed. 
We must assume this is the bill they want. It seems perfectly absurd 
to me to have a bill proposed for your consideration and then to say 
to us, that we should not pay any attention to the obligations or re- 
sponsibilities under that bill. 

That isn’t what is going to happen. If they have some other system 
in mind they ought to come forward frankly and propose the =Vstem 
they have in mind and we will meet that system. We have no alterna 
tive now except to meet the bill as they have proposed it here, 

Mr. Rogers. Of course, as a practical proposition, ASCAP, the 
authors and composers, they have heretofore set up their system of 
licensing which they say has worked all right. 

Mr. Crarrerz. T intend to say a few words about that if T have the 
time. 

If a record is changed in the middle of a week, even though it has 
the same song on, it, 2 cents more would have to be sent to the copy- 
right owners for that week. 

Thirdly, since the record does not slow the name of the cops right 
owner or his agent the responsibility is placed upon the operator of 
sending the correct notice monthly and the correct pavinent to who 
ever happens to be the copy right owner or authorized agent. You can 
look at the record and you can’t find out whe the copyright owner ts. 
It doesn’t show. 

The operator cannot assume that all copyrights are controlled by 
ASCAP, for BML has a large catalogue, and there are other licensing 
groups. Besides, many composers do not belong to any of these vroups 
and it would be necessary to report to them individually, 

Whaat happens ifa jukebox operator fails to send a report to the 
copyright owner? Under this bill he would be liable for the statutory 
minimum penalty of 8250. If he misses any one of the copyright 
owners of 1500 records, he has in the machine, he has at the time, he 
is subject to minimum penalty of S250, 

The small jukebox operators are going to be harassed by the threat 
of penalties if they fail to report on each record in each jukebox during 
every week to the correct copyright owner of each. IT believe this 
committee will think twice before subjecting these small business 
people to this type of harassment. 

Furthermore, although the royalty is 1 cent per side of each record 
per week, and this seems small because anything costing a penny seems 
small, the fact of the matter is that the total payment required to be 
made under the bill by the typical jukebox operator would be very 
substantial in relation to his total income. An operator owning ov 
machines averaging 50 records per machine would be required to pay 
$1,560 a year minimum to the copyright owners. It is perfectly ap- 
parent that ASCAP itself realizes that this amount is out of all pro- 
portion to what users of music ordinarily pay. 
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By way of illustration, in 1947, prior to the consent decree in the 
Government’s antitrust suit against ASCAP, ASCAP had issued 
a license to the Radio City Music Hall in New York City. In the 
1947 hearings before this subcommittee, hearings on H. R. 1269, 1270, 
and 2570, page 241, ASCAP testified that it charged $100 a month to 
Radio City Music Hall. The gross receipts of Radio City were $100,- 
000 a week. You can assume that this license fee was the maximum 
charged to any theater, and yet it is smaller than the amount the 
typical jukebox operator would be liable to pay under this bill. An 
individual operator, under this bill, would be required to pay more 
than the Radio City Music Hall paid to ASCAP when it was required 
to pay royalties. 

The typical neighborhood theater paid ASCAP $100 a year, com- 
pared with the $1,560 levied on the small jukebox operator by this 
bill. 

According to the report made to ASCAP members on November 2, 
1951, ASCAP’s total income from all bars, taverns, night clubs, restau- 
rants, hotels, lounges, dance halls, skating rinks, and miscellaneous 
sources, totaled $1,850,000 for the first 9 months of the year, which 
would amount to less than $2,500,000 for the whole year, 1951. Yet 
under the present bill jukeboxes alone would be required to pay over 
$12,000,000 a vear, in addition to the $2,000,000 already paid to the 
songwriters and publishers at the time of the purchase of the records. 

Mr. Rogers. May I interrupt vou there? There was some evidence 
to the effect that the dance halls and the hotels. the lounges, restau- 
rants, were doing away with their orchestras and substituted in place 
thereof was the jukebox. That was one of the reasons that they could 
not collect so much for the vear 1951 as they had heretofore. 

Mr. Cuarrerz. I think you will find, Mr. Rogers, that the actual 
instances where orchestras or live talent were used and where people 
have said to ASCAPD, we are not going to pay you royalties next year 
because we have given up our live talent, we are going to put in a juke- 
box, are so utterly negligible that you could not take them into con- 
sideration in considering a situation like this. There are very few. 

Mr. Rocers. Do you think that it is true that they are not giving up 
those orchestras? 

Mr. Cnarrerz. The income from locations, and dance halls, of the 
size that paid a royalty to ASCAP, where ASCAP collected on the 
use of live talent, which give up live talent and take on jukeboxes 
would not affect the income of ASCAP enough so it could be seen 
in their balance sheet. 

Mr. Rocers. You are talking about larger places? 

Mr. Crarretz. They are the ones, the places that pay. The smaller 
ones that use live talent are not paying anything. 

Mr. Rocers. Before they got jukeboxes, they had a piano player or 
horn blower there to make the music. 

Mr. Cuarretz. That is right. 

Mr. Reocers. That is probably the extent of their orchestra and that 
is what ASCAP collected the license on, depending on the size of the 
place, and so forth, 

Now, the fellow who operates that small dance hall, or the place, 
the night club, where they get out on the floor and struggle around 
for a few minutes and then go over and get a drink and come back, 
they find that the music can be supplied by the jukebox, so that oper- 
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ator says, I do not want your license any more. Now, do you say 
that that decrease is very negligible / 

Mr. Cuarrerz. Yes. I do not believe there are mi: iny places that 
used to have orchestras that have given up the orchestras and have 
now put in jukeboxes. 

Furthermore it was just called to my attention that where there are 
dance halls and where they charge an admission fee, they do not get 
this exemption anyway. Even if they use jukeboxes in dance halls 
and charge admission fees they have to take a license from ASCAP. 
The exemption we are talking about does net apply to places which 
charge an admission fee. 

Mr. Rogers. I am talking about the places, and there are a lot of 
them out my way, and summer resorts and what not, that used to 
maintain an orchestra, small places to entertain the patrons—which 
probably is part of the stay there—the dancing Wits provided free, 
so to speak. No admission charge. 

Now, they have, I know in many cases, done away with Itve talent. 
ASCAP says we do not get anything, yet you are using our music. 

Mr. Cuarretz, ASCAP does not get anything but of course the 
song writers do. ASCAP does not get anything if one of these places 
uses jukeboxes and buys its records. As I said earlier, every time 
they buy a record they pay 4 cents to the song writer and his publish- 
ers in buying the record. They do pay if they have live talent. They 
do not have to pay unless they have a license from ASCAP. 

I mentioned the large number of records they buy and the large 
sums of money the operators pay for this music when they buy 
records. 

And we think that if you look at the over-all picture you can always 
find some instances on the borderline of any proposition. Looking at 
the over-all picture, we do not think that the jukeboxes are used largely 
in that type of place. In most places the jukeboxes are used in small 
restaurants, small ice cream parlors, in bus stations, air-line stations, 
places of the sort where you are not likely to have an orchestra. 

Incidentally, we have other witnesses here of whom I have asked 
the same question and I think they are better qualified than I am, 
If you ask the operators and also ask some of the other witnesses, they 
will tell you what the facts are in their localities. 

Mr. Rogers. Your testimony dealt with ASCAP to say that their 
amount was negligible. That is, their losses were negligible. They 
have testified to the contrary. Now have you any survey made to 
ascertain the truth or falsity of their statement, or your statement ¢ 

Mr. Cuarrerz. I respectfully submit as one lawyer to another, that 
they are the proponents of this legislation. I do not think they ought 
to come in here and make wild statements and have us poor people 
responsible to make the survey to disprove them. 

Mr. Rogers. You come in and make exactly the reverse statement 
and admit that you have not made a survey of it. 

Mr. Cuarrerz. If they will document their first statement, we will 
document our rebuttal. 

Mr. Rogers. Will you document your statement that you make here 
to us. 

Mr. Cnarrerz. I can do it by putting on witnesses who know of 
their own knowledge which is what we intend to do. With respect 
to every statement I have made here I think we have people who can 
speak of their own experience. 
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In terms of physical make up of record, if you write a hit and 
I write a flop, how do T get my flop on the back of your hit. Under 
this bill as I see it, it would be quite an invitation to a second-rate 
song writer to enter a lucrative field. 

Mr. Cuarrrrz. He gets an utter free ride, no question about that, 
and the juke box operator pays for that whether he uses it or not. 
That was candidly represented by four or five recording companies 
who testified here last summer. Mr. Raine said he thought it would 
be quite a coincidence if there was a good hit on the other side of a 
hit. 

Mr. Bryson. I was about to observe, sir, that the committee has 
some business on the calendar this morning. | believe it will be neces- 
sary for us to suspend now, until 2 o'clock. 

(Whereupon, at 11:50 a. m., the luncheon recess was taken.) 


AFTERNOON SESSION 


(The hearing was resumed at 2:00 p.m.) 

Mr. Bryson. Gentlemen, the subcommittee will come to order. 

Do you wish to proceed now, sir? 

Mr. Cnuarrerz. With the permission of the committee, I would like 
to withdraw myself as a witness momentarily to have Mr. Herz of 
Price, Waterhouse & Co. give the committee the benefit of the survey 
that was made of the operations of the jukebox industry. 

Mr. Bryson. Will youask Mr. Herz to come up. 


STATEMENT OF THEODORE HERZ, OF PRICE, WATERHOUSE & CO., 
WASHINGTON, D. C. 


Mr. Bryson. Will you identify yourself, please. sir’ Give your 
name and address to the stenographer. 

Mr. Herz. My name is Theodore Herz. | am a certified public 
accountant employed by Price, Waterhouse & Co. Tam associated 
with the Washington office of that firm. 

Mr. Bryson. Is Price, Waterhouse & Co. an organization of certi- 
fied public accountants 4 

Mr. Herz. Price, Waterhouse & Co, is one of the oldest professional 
accounting firms in the United States, ves, sir. 

Mr. Bryson. And you, yourself, are a certified public accountant ¢ 

Mr. Ilerz. I am a certified public accountant of the States of Mis- 
souri and Washington and have been practicing in the profession for 
22 years. 

Mr. Bryson. You are going to speak about the statement that gave 
the incomes / 

Mr. Herz. I have a prepared statement. The one that you had in 
your hand had a little tabulation on it and I do not think that it is the 
Same one, 

Mr. Bryson. All right, sir; you may proceed. 

Mr. Herz. With your permission, sir, TL will read from the 
statement. 

At the request of Mr. Chaffetz, our firm assisted in preparing the 
questionnaire which was sent by the jukebox mi: gt turers and opera- 
tors’ associations to all known operators. Each ope rator Was re- 
quested to return one completed questionnaire directly to Price, Wa- 
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terhouse & Co. so that the data contained therein could be tabulated 
by us and each operator was assured that the information furnished 
by him would be kept confidential. 

You will understand that we have not examined the records of any 
of the operators and that the statistics given hereinafter are based 
solely on the information furnished to us by the operators through the 
medium of the questionnaires. 

The people who own coin- “oper: ated phonographs and are responsi- 
ble for operating and servicing them, were asked by questionnaire to 
supply certain data concerning investment and revenue and expenses. 
A copy of the questionnaire form is attached to this statement. 
Through January 2s, 1952, 1,886 replies had been received. The data 
from 1.598 of them has bees tabulated for presentation to the com- 
mittee, this number being arrived at as follows: 


Total replies received 1, SS6 


Deduct 
Replies from persons who had either discontinued operations or had 


not yet become operators in 1950, mainiy the former 201 
Replies which were incomplete and could therefore not fairly be 
included ST 
Total 28S 
Replies used in the tabulation 1. 59S 


The usable replies reflect a good cross-section of the United States, 
considered geographically. Everyone of the 48 States is represented 
and two replies came in from Al: iska. There is no excessive concen 
tration for any State as may be seen from this condensed list 


California 143) North Carolina 36 
New York 120 | Massachusetts By 
Texas 11S) Kansas 34 
Ohio SG | Kentucky —- 33 
Pennsylvania S4|} Virginia - 29 
Michigan : 71! Tennessee uN 
Illinois 65) Louisiana 27 
Missouri | Mississippi Jt 
Florida nD | New Jersey 4 
Lndiana 14 | 27 others and Alaska’ BOO 
Wisconsin 12 | 

Minnesota 41) Total 1, SOS 


? Average of 14 replies each 

The 1,598 replies which furnished the data presented in this paper 
include 1,024 received from operators who own from | to 50 machines. 
This is slightly more than 64 percent of all of those who sent in use- 
able re plies. Less than 2 percent own more than 300 machines each. 
The distribution of the 1598 replies according to size groups is shown 
in this table: 


Number Me ent 
Fifty machines or less 1.024 4 
More than 50 but not more than 75 237 148 
More than 75 but not more than 100 142 so 
More than 100 but not more than 200 133 s 4 
More than 200 but not more than 300 ty 9 § 
More than 300 o4 14 


Total 1, 50S TL 
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A total of 98,375 phonographs is represented by the 1,958 replies. 
During the year 1950 they produced total revenues of $51,639,742 for 
the owner-operators. This is the revenue total after eliminating the 
amount paid to the location owners, which is understood to be equal, 
in general, to the amount left for the owner-operator. Assuming that 
this arrangement governs in every case, it is indicated by the circulari- 
zation that the public deposited a total of more than $63,000,000 in 
the 98.375 phonographs during 1950—about $644 for each machine, of 
which the owner-operator collected $322. This is not quite a dollar 
a day for each machine. 

The total of 1950 expenses reported by the 1.598 operators who sent 
in usable replies amounted to $23,914,315. ‘These are expenses charge- 
able against the owner-operators revenue—no part of them is borne 
by the location owner. ‘The questionnaire specifically asked that the 
salary and income-taxes of the owner-operators be excluded from the 
umount of expenses reported. 

The margin of revenue left after deducting expenses, 351,639,742 
minus $23,914,315, comes to $7,725,427 in the aggregate. This is an 
average margin of $4,835 for each one of the 1,598 operators, both 
large and small, and it includes not only their operating profit as 
businessmen, but also their salaries for time devoted to the work and 
a return on the capital invested in the equipment. On the average 
this is a margin of $402.92 each month. For the small-business men 
who make up 64 percent of the group, the margin is much less—-some 
of them reported gratuitously that they were losing money and could 
not afford to continue in the business. 

The average profit margin of $402.92 per operator per month for 
1950 figures out to about 24.4 percent on the operators’ revenue or 
12.2 percent on the amounts spent by the public for this form of en- 
tertainment. Computed in terms of invesiment it comes to about 14.2 
percent. The 1,598 operators reported an aggregate investment of 
54,661,560, 334.206 each on the average. The 14.2 percent, of course, 
includes not ouly what would normally be termed “return on invest- 
ment” —it includes also whatever would normally be paid in salary 
for the work done by the owner-operator himself, and it ineludes the 
element of net profit from the business. 

A five percent return on a $34,206 investment would come to S1.710. 
At this rate, the portion of the margin available for operator’s salary 
and profit would be $3,125 or $260 per month. These too are over-all 
averages. For the 64 percent who own from 1 to 50 machines, the 
average would be much less. 

The questionnaire mailed to the operators asked that they supply 
data regarding the volume of their record purchases. Some sent in 
figures showing the number of records purchased in 1950, 6461,033. 
Others reported that they had spent $2,791,059 for records. Assum- 
ing that the average cost was 50 cents per record, the data from 1,598 
operators show that $6,021,075 was expended to supply 12,043,151 
records for use. For 98.375 machines this comes to about 122 records 
per machine on the average—a little more than 10 records per ma- 
chine each month on top of those already available in each month. 

_In closing this presentation, a word should be said about deprecia- 
tion since the average operator's $34,000 investment does depreciate 
with use and with the passage of time. The questionnaire did not 
ask about depreciation because of its rather vague character and par- 
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ticularly because it was felt that the smaller operators might be con- 
fused by the question. Some of those reporting—50 or 60 perhaps 

specifically said that they had not included depreciation in their ex- 
pense totals. ‘These were taken into the tabulation notwithstanding 
the exclusion, but the probability is that most operators included a 
depreciation allowance. It would probably be best to use the data 
as though all operators had included depreciation——on this basis it 
would be conservative and not extravagant to say that the average 
monthly margin available for salary and profit was reported by the 
1,598 operators to be no more than $260 for each apart from a 5-per- 
cent return on funds invested in equipment. For the 64 percent who 
owned 50 machines or less. the average would be under S260 each. 

I have been requested to compute on the basis of the foregoing data 
on record purchases the amount by which the royalty rates provided 
for in the pending legislation would increase the record costs of an 
operator having 50 machines. Assuming that each machine on the 
average holds 50 records, at 2 cents per record per week, an operator 
of 50 machines would be liable for payments totaling $1,560 in each 
year. The data T have given indicate that the average operator buys 
10 new records per machine per month, a total of 6,000 records a year 
pera 5O0-machine operator, At 50 cents per record, lis record costs 
would be $3,000, His rovalty payments of $1,560 would be the equiva- 
lent of more than a o0-percent increase In the cost of his records. 

Mr. Chairman, with your permission L would like to give vou one 
more statistic, which T cou;puted on the way over here this afternoon, 
for the 98,000 machines represented in this tabulation. If they all 
hold 30 records a machine. and I understand that some hold more, 
if they all held 50 records in a machine, then the people who have 
responded to this questionnaire with usable replies would represent 
a total pavinent of rovalties under this propose legislation of about 
$3 million a vear. 

Mr. Bryson. Are there any questions / 

Mr. Crumpacker. You say the additional cost through payment 
of these rovalties would average about $1,560 per operator per yeu ¢ 

Mr. Herz. Given that the operator has 50 machines and that each 
machine holds 30 records: ves, sir. 


Mir. Crumpacker. Do you think that is an approXimate average 


for all operators ¢ 

Mr. Ilerz. Me. Crumpacker, | have no way of knowing whether that 
is an approximate average, 

Mr. Crumpacker. On the basis of these questionnaires that you 
have gotten back, do vou think that it is¢ ) 

Mr. Herz. Certainly out of those who have responded to us, 64 
percent would be operators of that size or smaller. 

Mr. Ceumpacker. You made no eifort to figure out what your aver 
age operator would be, how many machines he would have? 

Mr. Winuis. That is one point. 

Mr. Herz. This tabulation covers roughly 1,600 operators and 
100,000 machines. 

Mr. Wits. Page 2 indicates that 64 percent have 50 machines or 


less. 

Mr. Crumrvacker. But it does not show the average number of 
machines per operator. 

Mr. Bryson. The over-all average. You have no over-all average. 
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Mr. Herz. It would be less than 50 machines. In other words, 64 
percent of our returns had 50 machines or less so that the over-all 
average would be less than 50 machines. 

Mr. Crumpacker. Well, figured on a monthly basis, this $1,560 
per vear would average 3150 a month, if my arithmetic is accurate. 
On the basis of your figures the average net income per operator is 
S260 a month. This additional cost of $130 would then cut the net 
income in half to an average of $130 per month per operator. 

Mr. Herz. In terms of other operator business statistics, it would 
be a very considerable figure. 

Mr. Crumpacker. On page 5 of your statement you have made the 
statement—— 

Mr. Herz. That there was $260 per month left on the average to 
cover salary and profit. 

Mr. Crumpacker. That is right. 

Mr. Herz. That would have to support the $130 royalty charge. 

Mr. Crumpacker. The added cost of S150 a month would then cut 
that figure in half, 

Mr. Herz. Since getting this material together, | have made a fur- 
ther refinement with reference to the smaller operators, those who 
have 50 machines or less. There were 1,024 of those, you will recall, 
in this presentation. Out of the 1,024—164 of them operate anywhere 
from 1 to 10 machines. I understand the exemption under the pro- 
posed legislation would run to operators of one machine. Those who 
had from 1 to 10 machines numbered 165. Their average, their total 
average net revenue would be $1,037 a year, each operator, which com- 
pares to the over-all average figure of $4,500 that is in this presen- 
ation. 

So for the very small operators who have 10 machines or less, they 
would average out to only $1,087, whereas this entire group comes to 
an average of roughly $4,800. 

Mr. Crumpacker. I think you state here that these 1,598 operators 
whose questionnaires you used in arriving at your figures, represented 
a total of 98.375 phonographs. 

Mr. Herz. Yes, sir. 

Mr. Crumpacker. On that basis it comes out, if my hasty arithmetic 
is correct, about 62 machines per operator as being the average. 

Mr. Herz. Thank you very much, sir. IT should have calculated 
it. Tam sorry I did not have it in the statement. 

Mr. Crumpacker. So that in spite of the fact that 64 percent of 
them have 50 machines or less, the over-all average is larger. 

Mr. Herz. That is bound to be the case, sir, because some of them 
ure large. As the figures show, there are a number who run over 
300, and one operator with 300 machines will raise the average quite 
a little bit. 

Mr. Reep. The $260 which you say you have left, that would have 
to pay the operator’s own salary, and would include his profit. Would 
the taxes be taken out of that, income taxes ? 

Mr. Herz. Income taxes. 

Mr. Reep. And local taxes. 

Mr. Herz. His local taxes would have been already excluded in 
determining that figure. 

Mr. Reep. Would the salary, if there was any, of any mechanic 
have been excluded ¢ 

Mr. Herz. And his salary would have been excluded. 
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Mr. Reep. His own salary ¢ 

Mr. Wits. By “local taxes” you do not mean Federal income tax / 

Mr. Herz. When I speak of local taxes [am speaking of license 
taxes and ad valorem taxes, personal property and real estate, if there 
areany. Out of the 8260 he has to pay himself a salary, and out of 
that he has to pay lis income taxes, 

Mr. Reep. Then, also. if he has any other emplovees, their salaries 
are already taken out. 

Mr. Herz. Yes: they would be already taken out, 

Mr. Reep. All you are including is his own particular salary 4 

Mr. Herz. Yes, sir: that is the only salary which remains to be paid 
from the S260 margin. 

Mr. Bryson. According to these figures, after wll, it is not as attrac- 
tive a business as it seems, to me. 

Mr. Herz. Chairman Bryson, it does not attract me. 

Mr. Bryson. Any further questions ¢ 

Mr. Cuarrerz. [ do not think, Chairman Bryson, that it would 
really attract the racketeers. That is actually why. it seems to me, 
there are so few racketeers in the business. 

Mr. Bryson. Traditionally, we have always thought there was a 
lot of money in jukeboxes, slot machines, one-armed bandits—that 
business. Tam amazed to find that it is not a gold mine from what 
the record shows, 

Mr. Herz. 1 brought along the questionnaires to show you gen- 
tlemen what this circularization looks like. [ have no intention of 
bothering you with them, and [am not free to show them to you 
because they were accumulated on the basis that they would be 
confidential. But I thought you would like to see. 

Mr. Bryson. You do not ask that that pile of paper be included 
in the record / 

Mr. Herz. No, sir: [cannot do it. But T thought you might like 
to see what this circularization comes to. 

In my profession, | have made circularizations before of various 
types and in this case the response seehis to me to be unusual. People 
in this segment of the business world do not respond as heavily 
as this to an ordinary circularization. To owas very much amazed 
at the size of the response. 

Mr. Cenurr. May Task a question, Mr. Chairman 4 

Mr. Bryson. Mr. Celler. 

Mr. Ceiier. Would you not say that those responses come from 
people who are very much interested in this project and in this legis 
lation and that they might answer according to their own self- 
interest / 

Mr. Herz. That certainly is a reasonable conclusion, Mr. Con- 
gressman, and that would explain why the returns were unusually 
heavy. 

Mr. Ceuier. Did you recheck on the aecuracy of these returns? 
Did you make any spot check / 

Mr. Herz. 1 would like to give you an indication of their accuracy. 
We began—— 

Mr. Cetter. Answer my question; did you make a spot check / 

Mr. Ilerz. Not in the sense that we examined anybody's records 
to see whether what he reported to us agreed with what his records 
would show. The answer to that is, no, 
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However, we do have an indication of their accuracy, and I would 
like to give you that because I believe it would be helpful to you. 

When we had received the first 172 out of this roughly 2,000 replies 
here, we began to accumulate these statistics and to cale ulate these 
percentages “which I gave you. We kept our finger on the pulse as 
they accumulated. We did it again when there were 1,000 of them. 
We did it again when there were 1.500 and for each day for a time 
we did it separately. And the percentages of profit which showed in 
those calculations ran very uniform, starting with the time when we 
only had 172 questionnaires in. So that it gave to me a feeling of 
strong credibility. My feeling was that the data reported were ac- 
curate because they were coming in from 48 States and each day’s 
accumulation tended to confirm, percentagewise, the results of the ac- 
cumulation up to that point. 

Mr. Ceiier. The people who sent questionnaires in, are they mem- 
bers of any association / 

Mr. Herz. The questionnaires would not show, Mr. Congressman. 
And if they are, some other witness would have to say. 

Mr. Cexver. Is there an association / 

Mr. Cuarrerz. There are a number of associations, Mr. Chairman. 
There are a number of associations. There is a national association, 
and there are various State organizations or associations. There is one 
in your State, one in New York. There is one in Texas; one in Calif- 
ornia. They are not strong associations. 

Mr. Cetier. There is a national organization / 

Mr. Cuarrerz. There is a national organization and the executive 
of that national organization is here and ready to testify. 

Mr. Cetier. Do you represent the national organization / 

Mr. Cuarretz. I represent the manufacturers of these machines, I 
will say, though, that we participated in this circularization. What 
we did was this: Sometime Jast December, everybody who had a mail- 
ing list of operators sent the identical question! aire out to everybody 
on his mailing list. We figured that there are about 10,000 altogether 
of operators, and each operator was asked to fill out only one question- 
naire and send it in directly to Price, Waterhouse & Co. There was no 
follow-up on the thing; just one shot. These things went out and very 
shortly after that we heard reports from Price, Waterhouse & Co. that 
they were beginning to get answers. 

No assistance was given to individual operators in answering the 
quéttinemaizen, 

Mr. Center. Were any resolutions passed by any of these organiza- 
tions with reference to this questionnaire sent out by Price, Water- 
house & Co. 4 

Mr. Cuarrrrz. No, sir: there had been no time to hold meetings or 
have resolutions: there is nothing of that sort behind it. There has 
heen no build-up for it: no instructions as to how to manipulate. They 
went out cold. The record is very clear on that. 

Mr. Cetier. Will you have operators testify ? 

Mr. Cuarrerz. We have quite a few of them here. [hope they will 
all have a chance to testify before they go home. They are from all 
over the country. When you hear their individual stories, as I have 
over the week end, I think you will find that these figures are well cor- 
roborated. 

Mr. Bryson. I wonder what the significance is for leaving my State 
out of this tabulation ? 
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Mr. Cuavez. I understood that no State was left out, Mr. Chair- 
man; I am surprised, 

Mr. Bryson. I looked carefully. 

Mr. Herz. Chairman Bryson, your State is included in the “27 
others” which supplied returns of 25 or less each. 

Mr. Bryson. You did not think enough of my State to mention it. 

Mr. Herz. I think very highly of your State, sir. 

Mr. Harris. Mr. Herz, on page 3 of your statement, third para- 
graph, you say, the margin of revenue left after deducting expenses— 
do you have any idea as to what those expenses are 

Mr. Herz. Dol interpret your question correctly, Mr. Harris? You 
would like to know what sort of things comprise the expenses, whiat 
are the components here ¢ 

Mr. Harris. Exactly: the items. 

Mr. Herz. Well, I am not intimately familiar with the manner 
in which a jukebox operator conduets his business and prac his ele 
ments of expense are. I think Mr. Chaffetz intends to have some 
operators here who can tell you that in complete det: ‘il, 

However, it is mv understanding that included in this figure are 
salaries, if any, paid to maintenance men, the upkeep, operating cost 
of vehicles used to cover the territory in which the machines are 
located, the cost of records themselves, the cost of parts for the ma- 
chine, tubes, needles, the cost of the little name plate which appears 
on the front of the machine to indicate what records are in it, and 
taxes, that is, of the local type, real estate, personal property, license 
taxes, insurance, and that about exhausts the list I can come up with 
immediately, but I think that probably would be a large part of it. 

Mr. Cnarrerz. May I say this to Mr. Harris, that the operator 
who are here have brought the figures with them and they are pre- 
pared to exhibit to you the wiv they answered the questionnaire. 

Mr. Harris. It seems to me that the components of expense are basic 
to the significance of the survey. 

Mr. Cuarrerz. Precisely. Our theory was thet as many operators 
aus we would have time to present would corroborate the over-all 
survey; there was no way to bring all of these operators before the 
committee. 

Mr. Harris. Your final figure. compar: atively spe: aking. 1s so 
finitesimal I do not see how a man conld possib ly live on that amount 
he has either another business on the side or the figures are 
i little bit better than you indicate. 

Mr. Cuarrerz. I suggest that we wait and ask the operators. 

Mr. Creiier. However, this is very important, it strikes me: you 
havea very reputable concern like Price, Wate house & Co. who comes 
in and gives us these conclusions and the expenses are not itemized : 
all. T would say the questionnaire is grievously at fanlt because if 
these expenses are not itemized, we do not know what they are. I 
think the whole questionnaire is valueless. 

Mr. Cuarrerz. Let me explain that to you, Mr. Chairman. 

Mr. Cetier. Let me get from the accountant a statement. You 
are an accountant / 

Mr. Herz. Yes, sir. 

Mr. Cenier. Don’t vou think that we s] hould have the expenses fairly 
itemized from these jukebox operators? They may put all sorts of 
things in the column of expenses that vou and I might deem not proper 
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expenses and therefore throw out of kilter the value of this ques 
tionnaire. 

Mr. Herz. I should like to say this on that subject, Mr. Congress 
man. We discussed that before preparing this questionnaire. We 
discussed at some length the manner in which it should be prepared 
and the nature of the questions and the detail to which they should 
descend. 

At one time, T had drafted for consideration a questionnaire which 
covered, T think, 4 or 5 pages and even so it was very sketchy. This 
information includes 1.600 answers. [Tf we had asked that these men 
report their expenses in two totals, salaries on the one hand, for ex- 
ample, and all other expenses on the other, then the amount of de- 
tails and the room for error and the room for variation would have 
been doubled. If we had asked for three categories, it would have 
been that much greater. We recognize that this questionnaire sup 
plies no information concerning the components of expense. It does 
not purport to. All that we know about the expenses is contained in 
the language of the questionnaire. We asked each operator what 
were your total expenses in connection with your jukebox business 
in 19504 Do not include your own salary: do not include income 
taxes, Federal or State.” 

Mr. Ceiver. It does not even say that they are deductible expenses ; 
say, for ——) for Income-tax purposes, 

Mr. Herz. It does not specify in any manner how he shall compute 
his expenses: What are your expenses? And we are relying on the 
credibility of the information which they supply. 

Mr. Center. IT do not attack anybody's credibility: IT want you to 
understand that. Tt is only a matter of good accountancy. That is 
all. And with that [think you are vitally interested. 

Mr. Cuarrerz. May I just say this, Mr. Chairman? You have to 
take into account the class of people to whom these questionnaires 
were sent. [think you will agree that if we said, include only your 
deductible expenses we would have thrown a little consternation or— 

Mr. Harris. You could have said, itemize your expenses. 

Mr. Crrarrerz. We would have have fewer responses than we «lid. 
The reason we did not send out the 4-page questionnaire is that we 
first worked it out and spent some time working it out in detail, 
for we were told that if the little fellow got that 4-page questionnaire 
he would put it in the wastebasket. We finally exercised our judg 
ment and concluded that if we wanted to get a lot of replies and get 
them in soon—we did not have much time—we sent these out in 
December—we did not know when we would be called before your com 
mittee—we thought we would have to have a l-page questionnaire 
with four or five questions and we kept paring down until we got 
down to the simplest questions. 

I do submit that when you have this wide range of answers, and as 
Mr. Herz has said, they fit together. It may be that one man included 
some expenses he should not and maybe another man did not include 
some expenses he might have. But it is the over-all picture that you 
get. And we do feel that this picture is very comprehensive. But as I 
have said, we have a lot of operators here who will give you the actual] 
facts. If you just ignore the questionnaire and simply talk to these 
operators who come from all over the country here, and ask them 
about their own operations, and they tell you about their neighbors 
and competitors, you will get the same picture. 
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Mr. Wituts. That, it seems to me, will be the way to test the accuracy 
and reliability of this general picture. 

Mr. Cuarrerz. Precisely: that is what we had in mind. 

Mr. Wiis. Those 1,598 were good or untruthful pretty much in 
line with what we hear are the actual figures and breakdown of ex- 
penses of those you say are here. 

Mr. Cuarrerz. Yes, sir. 

Mr. Herz. I would like to make one more statement and be through 
on this matter of expenses unless vou have further questions to ask. 

| have before me on the top of the stack a questionnaire form that 
was sent in by an operator who has 76 machines. He reports that for 
the year 1950, not including his salary, and not including income taxes, 
Federal or State, his expenses totaled S15, 154. 

Now, it seems to me that if we had asked that man to give us the 
componelits of his expenses, what he would report would still total 
S15, 184. 

Mr. Witais. In other words, if he had an inclination to rig up fig- 
ures, he would rig them up to make them come out $13,000 anyway. 

Mr. Herz. Yes, sir. 

And I think for the purposes of determining what the net revenue 
is, that it would suffice to ask him for his total expenses. 

Mr. Hares. But you are using this survey not alone for the total, 
over-all revenue, you are using it for the individual’s return, his net 
return and the validity of that net return depends completely on the 
validity of the items that form the basis for your computations: and 
your basis, it appears to me, is completely ambiguous. That is a mat- 
ter that should be developed. 

Mr. Herz. If the basis is not satisfactory, it has got to be on grounds 
of integrity. 

Mr. Wituis. That is all it boils down to. 

Mr. Herz. Either the thing is honest or it is not and as to that. all 
Tecan say is that as an accountant who has had a long experience in 
dealing with materials sent in by people who are circularized, this 
had a strong feel of soundness because after we had 172 question- 
naires in we began to accumulate averages and percentages and they 

stayed relatively uniform from that point on throughout the entire 
tabulation. I feel that they are good figures. 

Mr. Bryson. Thank you so much. 


QUESTIONNAIRE 
To AU Jukebox Operators: 


Piease fill in the correct answers to the following questions relating to your 
jukebox business : 


1. How many jukeboxes do you operate? 

2. What was your share of the total collections in 1950, after paying the location 
owners their share’ § ome nis - 

3. What were your total expenses in connection with your jukebox business in 
150% Do not include your own salary. Do not include income taxes, Fed- 
eral or State. &$_ a See oe 

1. What is the value of the jukeboxes, records, trucks, automobiles, and other 
equipment used in your jukebox business? 8 

». How many records did you buy in 19507 mkt 

Name a 
Address 


(When you return this questionnaire, please use the enclosed postage-free 
envelope which is addressed to Price, Waterhouse & Co., 1000 Vermont Avenue 
NW., Washington 5, D. C.) 
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Mr. Cuarrerz. I am going to resume now, if I may. 

Mr. Bryson. Are you going to help us conserve time ¢ 

Mr. Cuarrerz. I am going to give you only a part of what is left. 

I, too, have a lot of people here, who would like to be heard. 

I think it is perfectly obvious that ASCAP themselves, the propo- 
nents of this bill, know that there is no hope of getting out of this 
industry, out of these small operators, the kind of moneys that this 
bill calls for. 

I am going to continue at page 19 of my statement. 

Nor do they have any idea as to how the bill could be applied prac 
tically, how they could make these small operators file these reports. 
They so indicated in their own testimony when they suggested it 
might be more practicable to license the jukebox operators individu- 
ally on an annual-fee basis. They suggested that the operator would 
not be required to take a license. That is, he would not be compelied 
to; they said it would be optional with them. They called it a matter 
of free bargaining. But how free would it be? The ASCAP repre- 
sentative would come to the operator and explain to him that he must 
file a monthly report accompanied by 2 cents for each record in each 
machine during each week. He will be told that the ASCAP snoopers 
will watch him closely and that he will be liable to a minimum penalty 
of $250 for any violation. He will be told also that if he fully eom- 
plies with the requirements of the statute his total payments will, 
we will say, amount to $1,500 a vear. Then the ASCAP representa- 
tive might say to him that if he will agree to pay $100 a year he will 
get a license that will relieve him of the onerous and oppressive pro- 
visions of the law and of the larger sums which ASCAP would be 
authorized to demand under the law. ‘That is what I suspect ASCAP 
has in mind. That is the way I think this is going to operate. I 
would like to elaborate a little on that, if I may. 

I submit that there would be nothing voluntary in the operator's 
agreement to pay SLOO under those circumstances. ASCAP would 
hold in its hands a club granted to it under this bill which it would 
use to make the operators pay. 

Mr. Writs. Let me follow you. You mean that under this bill 
instead of the fee being so much a record, half a cent a record, that 
ASCAP would have the right itself to legislate and sav, we will avoid 
«ll this bill and then they will strike upon a figure ? 

Mr. Cuarrerz. That is what I understood to have been their sug 
gestion the other day. 

Mr. Winuts. Is that spelled out in the bill / 

Mr. Cruarrerz. No, sir. 

Mr. WiuLuts. Is there a minimum of how much it should be ? You 
say SLOO. 

Mr. Cuarrerz. No, sir; anything they want to demand to relieve 
the operator of the burden of this bill, 1 think they will say. 

Mr. Writs. You say that is what they want. Is it spelled out 
in the bill? In other words, are there two alternatives in this bill, 
one that there will be so much a record, and alternatively Congress 
will delegate its power of imposing so much to ASCAP and ASCAP 
in turn will license these operators’ Is that spelled out in this bill? 

Mr. Cuarrrerz. No, sir: and T could not express it any more ef- 
fectively than you have. That is the problem. It is not in the bill. 
But no doubt if this bill were enacted, they would have that power. 

Mr. Wits. By virtue of what power? 
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Mr. Cuarrerz. Right to take $1.500 a year. ‘They say, if you will 
give us $300, we will hold you immune; we w vill agree oa to sue you. 

Mr. Harris. For their royalties / 

Mr. Cuarrerz. For their royalties; that is right. I think I will 
clarify that even further as 1 go on. 

The testimony before this committee shows the widespread or- 
ganization that ASCAP has, with division offices scattered over the 
country, to do the necessary snooping and to enforce its demands 
against the operator. 

The situation would be ironical indeed. Just a few years ago 
a Federal court, at the instance of the Government, having examined 
the practices and methods of ASCAP, concluded that it was an 
unlawful restraint of trade for ASCAP to license the “small theater” 
owners of the country. The practice was to license the theaters at 
the rate of 10 cents per seat per year. The case ended in an in- 
junction which forbade ASCAP for all time from endeavoring to 
license these theater owners with respect to performance rights on 
compositions incorporated in the films, and required them to deal 
only with the motion-picture producers. ‘They will tell you that 
the injunction was designed to prevent duplicate licensing of both 
producer and theater. But the origin of the injunction was the com- 
plaint of the theater owners who objected to being in an unequal 
bargaining position with ASCAP which had a monopolistic control 
over the situation. When I say “small theater” in quotes I am 
talking about all the theaters of the country, big and small. 

If this bill should be enacted, then Congress would be placing in 
the hands of ASCAP, by special legislation, a club which would 
enable ASCAP to collect from the small jukebox operators amounts 
many times in excess of that which they were enjoined from col- 
lecting from the theater owners. And ASCAP will have, by virtue 
of this bill, much the same type of monopolistic power to which the 
theater owners objected. On the one hand you have the Department 
of Justice getting an Injunction agains . it from collecting the amounts 
that were really smaller from much bigger people than the people 
with whom we are concerned here. 

To the observer in the street we submit that such legislation, in the 
face of the recent injunctions against ASCAP, would not make sense. 

Bear in mind also that even if the jukebox operator took out an 
annual license with ASCAP that would not solve his problem unless 
he was meticulously careful to restrict himself to ASCAP tunes. He 
would still have to check on his records, and if any of them were non- 
ASCAP he would still have to comply with the notice requirements 
of the law and the payment of the weekly license fee to non-ASCAP 
copyright owners at the risk of a 8250 minimum penalty with respect 
to each song played. 

Qf course, if the operators were careful to restrict themselves to 
ASCAP music this would work a hardship upon authors and com- 
posers who were not members of ASCAP. And, under this bill, 1 can 
see no alternative to the jukebox operators, if they took an annual 
license from ASCAP, being careful to use only ASCAP songs. ‘They 
could not afford to take a license from everybody; and they could not 
get a license from everybody because a lot of these songs are not owned 
by a licensing society. 

Take, for instance, the current hit tune, The Little White Cloud 
That Cried. This song, and the tune Cry, on the other side of the 
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record, have both become hit tunes, resulting in sales of more than 
1,000,000 copies of the record, according to Billboard of January 19, 
1952, on page 16. Yet the song writer of Little White Cloud, Johnny 
Ray, was at the time an independent writer, not a member of ASCAP 
or BMI, the next biggest licensing society. Under the arrangement 
sought by ASCAP under this bill, jukeboxes would probably not 
have dared use this hit tune. The independent writer would have been 
frozen out. 

The magnitude of these independent compositions is indicated by 
the testimony in the 1947 hearings to the effect that 10 percent of 
recorded compositions belonged to writers who were not members of 
any performing-rights society. 

Mr. Harrts. Is it a common occurrence for a writer to go toa record 
company to have his composition produced ? 

Mr. Cuarrerz. Mr. Mitch Miller, who handles that business for 
Columbia, says that is so, and Mr. Finkelstein testified that non- 
ASCAP compositions are substantial in number. That was in the 
testimony here in October. 

On the other hand, if there should be no blanket licenses, and 
royalties should be payable on each recording, the effect would be, as 
Mr. Raine, representative of all the record manufacturers, testified, 
that the jukebox operators could afford to keep only sure-fire hits in 
the machines. Many good tunes would unquestionably be denied any 
hearing. 

If you have to pay royalty on each record, you can only afford to 
put records in your machine that will be played. That will cut out the 
trends toward bigger machines, which have large collections of ree- 
ords inthem, You just could not afford to keep larger collections of 
records available for the benefit of the public, because you would have 
to pay royalties on the larger number of records. That would again, 
of course, cut down on the number of records that would be purchased, 
and of course cut down on the income of these song writers. 

Mr. Harris. If you change the bill to read “performance” rather 
than “retention in the machine,” would that solve this problem of a 
reduction of record purchases ? 

Mr. Cuarrerz. It would tend to solve this immediate problem. You 
would still have the over-all problem as to whether they can afford to 
pay any more. You would still have the question of whether the 
writers, the song writers, are entitled to any more, the broader ques- 
tion: but you would have the mechanical problem of how you are 
going to—how could you possibly figure out which records are played 
and keep records of them? The tendency, vou see, would be to solve 
this problem I have talked about but the impracticability of it would 
be just as great if not greater. You could count the records in the 
machine, but I don’t know how you could compute or be required to 
compute the performance. 

You can plainly see, therefore, what this bill would do to the music 
industry : it would be a mess. 

There are many other defects in the statute, some of which have been 
pointed out by the Register of Copyrights, and I shall not take the 
time now to go intothem. 

I would like to deal with one more aspect, if IT may, and that is what 
T call a word about ASCAP. 

I should like now to say a word or two about ASCAP, the propo- 
nent of this legislation. 
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ASCAP was formed in 1914 as a protective organization to enforce 
upon behalf of authors, composers, and publishers the performance 
rights granted by the 1909 statute. 

ASCAP’s record in administering the otherwise worthy purpose of 
protecting the interest of song writers has not been a good one. In the 
past it has been severely criticized by this committee for the high- 
handed way in which it has dealt with small music users. At one time 
it used to send countless agents out into the field on a percentage basis 
with authority to collect whatever the traffic would bear from any little 
dance hall proprietor, restaurant owner, or ice cream parlor found to 
be playing music. In recent years it has been the subject of some two 
or three antitrust prosecutions brought by the Department of Justice 
in addition to some private suits brought under the antitrust laws. 
This is not just smear, like racketeer stuff. Tam talking about things 
that are on the record that just cannot be disputed. 

As I mentioned earlier, in one of the Government suits the Depart 
ment of Justice, in order to protect the theater owners, and this was 
not only the small theater owners, against the abuse of its authority by 
ASCAP, insisted on a consent decree which now bars ASCAP from 
demanding any royalty payments from the theater owners with respect 
to motion-picture films. ASC.AP is limited to dealing with the motion 
picture producers. A number of States have enacted laws barring or 
restricting ASCAP in those States, and these laws have been sus- 
tained in the courts. The radio industry was compelled in self-defense 
to organize a similar organization, known as BMI, so that if now 
ASCAP should make any unreasonably drastic demands on the radio 
industry they have catalogs of their own which they can depend upon 
if they have to resist ASCAP’s demands. [doubt whether the jukebox 
operators, and you have heard Mr. Hertz’ testimony, would have the 
resources to form a BMI to protect their interests. 

I do not want to go into this past history to any great extent but I 
simply suggest that nothing in the history of ASCAP supports giving 
to them now through legislation a massive club which ASCAP would 
wield over the small jukebox operators. 

[I have said this before, but I wish to repeat that even if there were 
any merit in the claim that the jukebox operators are not now paying 
adequately for the music which they employ, the Congress should think 
twice before placing in the hands of ASCAP the club which this legis 
lation would represent, under which ASC AP would be able to threaten 
the small jukebox operators with enormous penalties and with the 
requirements of monthly reports and monthly payments of substan- 
tial sums unless the operator agreed to take cut an annual license 
on ASCAP"’s terms. 

Furthermore, there is indication in this record that very little of 
the money which would be collected under this bill would actually pass 
into the hands of the poor author and composer who supposedly is to 
be the beneficiary of this bill. Let us see what the available data show 
as to this. And I might add that it, is not easy to get financial data 
about ASCAP. 

Mr. Winuis. Tam sorry to bother vou and IT certainly do not want to 
delay these hearings by asking questions, but this comes back to me 
again, What T asked you a while ago. You say that under the bill, 
ASCAP would be able to threaten the small jukebox operators with 
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enormous expenditures and with requirements of monthly reports and 
monthly payments of substantial sums unless the operators agreed to 
take out an annual license on ASCAP’s terms. Is that all spelled out 
in this bill—that alternative that it shall pay so much a record or take 
out a license ? 

Mr. Cuarrerz. No, sir. 

Mr. Wituts. 1 cannot follow you at all. 

Mr. Cuarrerz. They testified before this committee in October. 

Mr. Witais. I was not here. Was their testimony to offer an 
amendment ¢ 

Mr. Cuarrerz. No, sir: they were asked that very same question, I 
think by Mr. Forrester. They said, well, we know this is probably 
onerous and we see some practical difficulties in administering this bill. 
But we will make it easy for the operators. We will not require him 
to conform toe this bill, if he will agree to give us an annual fee. 

Mr. Winuis. ‘That should be spelled out; that is the job of Congress. 
They cannot permit them to do this or that, unless we put it in the 
bill. 

Mr. Cuarrerz. I am heartily in accord. I do not think they should 
be free to ask Congress for this kind of a bill, and at the same time 
tell you gentlemen that they do not see how the bill can work but they 
do not intend to apply the bill anyway; they are going to use this bill; 
that is what it amounts to. They do not say this. They say in effect, 
we will use this bill as a club to get an agreement from the operator 
on the amount they will pay us annually. 

The New York Times a few weeks ago reported that ASCAP’s latest 
annual gross would amount to $14 million. There are 2,500 authors 
and composers who are members of ASCAP, but the $14 million is 
by no means divided among them. 

Out of the $14 million we are told that about 21 percent, or ap- 
proximately $3 million, goes toward administration expenses. I as- 
sume that the $10,000 check to the Federation of Music Clubs and other 
similar contributions are charged to administration expense, 

Out of the remaining $11 million, before the authors and com- 
posers get anything, 50 percent is deducted for the publisher members 
of ASCAP. It was testified that there were 450 such members but 
it is my understanding, and I believe the comimittee would like to 
ascertain the fact, that probably half a dozen, or at least less than 
10 publishers, get about 90 percent of the publishers’ share. I really 
do not know those facts. I think it would be interesting to the com- 
mittee if you could ascertain those figures. In Judge Liebell’s de- 
cision in Alde n-Rochelle, Inc. v. ASCAP (S50 F, Supp. 888, 892, S. 
D. N. Y., 1948), it was noted that of the total publishers’ share, 37 
percent went to publishers who are also motion-picture producers. I 
believe the motion-picture share is higher now. 

About $514 million appears to be left over then for the poor authors 
and composers. However, Mr. Harbach is quoted in Billboard as 
admitting that 56 percent of the total available for authors and com- 
posers goes to the top 100 writers. This means that the top 100 
writers—that is, those selected as such under ASCAP’s rules—each 
get an average of over $30,000 a year. 

In other words, out of the total sums collected by ASCAP it is 
apparent from their own statements that about 80 percent goes for 
administrative expenses, and payments to a select Rand ful of pub- 
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lishers and the 100 biggest writers. Only 17 percent, if Iam correct in 
mv understanding of | the figures and I have tried to understand them, 
only 17 percent goes to the 2.400 anthors and composers comprising 
the group which “ostensibly is to be the beneficiary of this bill. The 
ereat run of song writers and composers are going to get a negligible 
sum or amount of anything that ASCAP is authorized to collect 
under this bill. 

We submit that the committee will wish to know more about the 
share that the poor author and composer is likely to get out of this bill 
as compared to the big writers and big publishers before enacting 
this legislation. As far as I know, ASCAP has never disclosed even 
to its own membership the amounts that are paid to the different 
members. It seems to me that this committee, before giving ASCAP 
the exceptional authority and privileges of this bill, would wish to 
know from ASCAP just who will be the beneficiaries of the bill 
and in what relative amounts. Tf Iam wrong about my interpreta- 
tion of these figures, I will be happy to stand corrected. IT simply 
think the committee ought to have the facts. 

Another inquiry would be of interest, and that relates to the com- 
parison of the sums received by the poor authors and composers from 
ASCAP and the amounts received by the same groups as the result 
of the use of recordings of their compositions. Bob Merrill, who 
testified in October, had such sure-fire hits as Sparrow in the Tree 
Top, My Truly, Truly Fair, Belle. Belle. My Liberty Belle, and others. 
He has aver: aged only Sb 9.07 from ASCAP in the past 2 vears accord- 


ing to his testimony. le is one of the most bros rw riter 's of hits 
So $459 is what he got out of the S14 million t hat ASC “AP collected 


during that time. Yet the phonograph records which he and ASCAP 
claim are not paying their share have probably given him thousands 
of dollars. We do not know the figures but we would like you to ask 
him, if he would tell vou, what his income was from phonograph 
records. We would like to take the percentage of his records, if we 
can get the figures, that were used on jukeboxes, and find out what 
roy! alties he got from jukeboxes last vear compared to what he got 
from ASCAP. 

Incidentally, although he was one of the most popular and active 
song writers in the last 2 years, under ASCAP’s rules he did not even 
approach being a top ASCAP writer. Tis popularity, however, was 
reflected directly by his income from sheet-music sales and record 
sales, which he was careful not to mention in his testimony. In other 
words, the pittance that he got from ASCAP was due to ASCAP’s 
rules, and has no bearing on the present controversy. 

You will recall that the statutory royalty payable by the record 
manufacturer does not go to ASCAP: it goes directly to the author, 
composer, and publisher. The author and composer collect on the 
basis of every record sold. Seniority and influence in ASCAP play 
no part in these royalties that they get from records played in juke- 
boxes. Every record that goes into jukeboxes pays to the author 
directly his proportionate share of the royalty. 

Mr. Winuts. How much ¢ 

Mr. Crarretz. Two cents on each side of the record. 

Mr. Wits. Not to ASCAP? 

Mr. CuaArretz. It does not goto ASCAP. 
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Mr. Bryson. The manufacturers of the records add that to the cost 
and it is remitted to the author directly ¢ 

Mr. Cuarrerz. That is right: and goes—I said earlier today they 
pay that when they give records to operators in the hopes that the 
operators will pay them. If the record is used, they have to pay the 
royalty on it. 

Mr. Wita1s. Then it is not quite exact to say that the jukebox oper- 
ators contribute nothing to authors and composers, at least to the 
extent records are distributed through these operators—to that extent. 

Mr. Cuareerz. That is right. 

Mr. Winais. And the operators are contributing materially to 
authors and composers. 

Mr. Cuareerz. They use 50,000,000 records a year. They pay up to 
SZ million a year in royalties on those records. They are the biggest 
single users of records i this ¢ rountry, the jukebox operators 

Any composer who has never before written a song, if he ean pro- 
duce a hit and if a large number of records embodying his hit are 
sold, will receive hei alties in direct proportion to the number of re- 
cordings of his composition which are sold. On this basis it is our 
firm belief, and we think that the facts if called for by this committee 
will show, that by and large the average active author and composer 
is today getting a much larger share of his income from recordings, 
as well as from sheet music, than he is from ASCAP. We think that 
ASCAP and its president, Mr. Harbach, were somewhat disingenu- 
ous and less than candid when they talked in terms of what the typi- 

cal composer gets from the sale of sheet music, and when Mr. Har- 
ack talked about what he obtained from merely the current per- 
formance fund of ASCAP. 

Of course, Mr. Harbach, a truly great composer in his time is a 
strange example to cite to this committee to show w h: on a song writer 
annually collects from sheet-music sales. Why not ask ASCAP to 
furnish the data showing income from = sheet-musice sales of their 
members whose songs are currently popular’ T think, Mr. Chairman, 
that would be particularly appropriate in view of the impression that 
I can see from a question that was asked of me this morning, that Mr. 
Harbach left because his revenue did not come from sheet-music sales 
that was true of composers generally. LT think ASCAP ought to 
present to this committee a list of the current song writers and what 
their revenues are, from sheet music. I think if my information is 
correct, you Will be amazed at how substantial those amounts are. 

With respect to Mr. Harbach’s income from the current perform- 
ance fund of ASCAP, about which he testified, I am frankly at a loss 
to know what he was driving at. Of course, his current performance 
income is low, because his music is not being currently performed. 
But what we would like to know is what Mr. Harbach is getting alto- 
gether from ASCAP, and what the explanation is for withholding 
this data in his testimony. For the life of me I cannot understand 
why a venerable gentleman like Mr. Harbach would come before this 
committee and tell this committee the small pittance that he got from 
the current performance fund of ASCAP. i think that is 20 per- 
cent, 20 percent of the ASCAP revenues go into the current perform- 
ance fund. In all fairness he should have said, well, I only get a 
pittance from the current performance fund, because my songs are 
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not pure thased: because | Was a great composer z » years ago I vet X 
dollars a year now from ASC AP. I would like to know what that 
amount was, if he cares to disclose it. 

To the extent that we are able to do so, we hope to present to this 
committee such evidence as we can of the amounts of revenue that do 
acerue to typical authors and composers from recordings compared 
to what they get from ASCAP. Iam sure it will surprise the mem- 
hers of this committee after the previous testimony given here to 
learn that probably the majority of authors and composers today 
derive more income from the statutory royalties paid on records used 
in jukeboxes than they collect from ASCAP. 

To the extent that the harassing and oppressive provisions of this 
bill could cut down the use of jukeboxes and thereby the number of 
records used, composers who are now profiting from the sale of 
recordings of their compositions will be seriously hurt. I thoroughly 
believe that. T think if this bill is passed, the popular current song 
writers will be very seriously hurt to the extent that the sale of their 
records are cut down. 

I have one other section of my statement which T would like to get 
into but which T will defer at least for the moment and leave it on file. 
Other witnesses will cover this and that is the subject of the history of 
the Copyright Act and the reason this provision originally went inte 
the law and why it is just as important today as it was then. 

My statement outlines at length, and IT have appended to it a list 
of all the companies that were in this business prior to 1909 

Mr. Bryson. That section of vour statement will corroborate your 
assertion this morning that in 19090 there were a number of nickel 
operated machines, 

Mr. Ciarrerz. Yes, sir: that they were very widely known. 

Also, if vou please, I would like to hand up. if | ean de so without 
distracting vou now, some photostats we had made of some of the 
literature at that time. It is interesting, jukeboxes as they <= 
and the nickel pianola were probably more popular at that time. Tha 
was a nickel machine, not a penny machine with earphones as has been 
represe nted here. 

And how, if Wwe Thay, we would like you to listen to one of the opera 
tor witnesses, Mr. Penner. 

Mr. Bryson. You wish to enclose your complete statement in the 
record as amended / 

Mr. Cnarrerz. Yes, sir. If the question comes up again | may 
want to come back to the part of my statement which T had to omit, 


STATEMENT OF TTAMMOND EF. CUAFPRETZ IN Opposition vO TL. R. 5472 perore THE 
SUBCOMMITTEE ON PATENTS, TRADE-MARKS AND COPYRIGHTS OF THE HoUss 
JUDICIARY COMMIPTE 


My name is Hammond EF. Chaffetz. Tama lawyer, a member of the firm of 
Kirkland, Fleming, Green, Martin & Ellis, with offices in the World Center Build 
ing here in Washington. Our main office is in Chicago. IT represent four manu 
facturers of coin-operated automatic phonographs, known as jukeboxes. I will 
hame these companies and describe their operations in a moment. 

The manufacturers are represented here because they are seriously concerned 
ubout the effects of H. R.5478 upon their industry. The manufacturers are here 
also to furnish such assistance as they can to their ultimate customers, the 
jukebox operators who, as the facts will show, comprise some 10,000) small 
business men scattered throughout the United States. As will appear, this bill 
threatens disastrous consequences to the operators, against whom the bill is 
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Mr. Bryson. The manufacturers of the records add that to the cost 
and it is remitted to the author directly / 

Mr. Cuarretz. That is right: and goes—I said earlier today they 
pay that when they give records to operators in the hopes that the 
operators will pay them. If the record is used, they have to pay the 
rovalty on it. 

Mr. Wituts. Then it is not quite exact to say that the jukebox oper- 
ators contribute nothing to authors and composers, at least to the 
extent records are distributed through these operators—to that extent. 

Mr. Cuarrerz. Vhat is right. 

Mr. Wins. And the operators are contributing materially to 
authors and composers. 

Mr. Cuarretz. They use 50,000,000 records a year. They pay up to 
SZ million a vear in royalties on those records. They are the biggest 
single users of records in this country, the jukebox operators 

Any composer who has never before written a song, if he ean pro- 
duce a hit and if a large number of records embodying his hit are 
sold, will receive royalties in direct proportion to the number of re- 
cordings of his composition which are sold. On this basis it is our 
firm belief, and we think that the facts if called for by this committee 
will show, that by and large the average active author and composer 
is today getting a much larger share of his income from recordings, 
as well'as from sheet music, than he is from ASCAP. We think that 
ASCAP and its president, Mr. Harbach, were somewhat cisingenu- 
ous and less than candid when they talked in terms of what the typi- 
cal composer gets from the sale of sheet music, and when Mr. Har- 
bach talked about what he obtained from merely the current  per- 
formance fund of ASCAP. 

Of course, Mr. Harbach, a truly great composer in his time is a 
strange example to cite to this committee to show what a song writer 
annually collects from sheet-music sales. Why not ask ASCAP to 
furnish the data showing income from = sheet-music sales of their 
members whose songs are currently popular? [think, Mr. Chairman, 
that would be particularly appropriate in view of the impression that 
I can see froma question that was asked of me this morning, that Mr. 
Harbach left because his revenue did not come from sheet-music sales 
that was true of composers generally. L think ASCAP ought to 
present to this committee a list of the current song writers and what 
their revenues are, from sheet music. IT think if my information is 
correct, you Will be amazed at how substantial those amounts are. 

With respect to Mr. Harbach’s income from the current perform- 
ance fund of ASCAP, about which he testified, Lam frankly at a loss 
to know what he was driving at. Of course, his current performance 
income is low, because his music is not being currently performed. 
But what we would like to know is what Mr. Harbach is getting alto- 
gether from ASCAP, and what the explanation is for withholding 
this data in his testimony. For the life of me LT cannot understand 
why a venerable gentleman like Mr. Harbach would come before this 
committee and tell this committee the small pittance that he got from 
the current performance fund of ASCAP. I think that is 20 per- 
cent, 20 percent of the ASCAP revenues go into the current perform- 
ance fund. In all fairness he should have said, well, I only get a 
pittance from the current performance fund, because my songs are 
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not purchased; because [ was a great composer 25 years ago L get X 
dollars a year now from ASCAP. T would like to know what that 
amount Was, if he cares to disclose it. ‘ 

To the extent that we are able to do so, we hope to present to this 
committee such evidence as we can of the amounts of revenue that do 
accrue to typical authors and composers from recordings compared 
to what they get from ASCAP. IT am sure it will surprise the mem- 
hers of this committee after the previous testimony given here to 
learn that probably the majority of authors and composers today 
derive more income from the statutory royalties paid on records used 
in jukeboxes than they collect from ASCAP. 

To the extent that the harassing and oppressive provisions of this 
bill could ent down the use of jukeboxes and thereby the number of 
records used, composers who are now profiting from the sale of 
recordings of their compositions will be seriously hurt. I thoroughly 
believe that. T think if this bill is passed, the popular current song 
writers will be very seriously hurt to the extent that the sale of their 
records are cut down. 

I have one other section of my statement which T would like to get 
into but which T will defer at least for the moment and leave it on file. 
Other witnesses will cover this and that is the subject of the history of 
the Copyright Act and the reason this provision originally went inte 
the Jaw and whiy it is just as important today as it was then, 

My statement outlines at length, and I have appended to it a list 
of all the companies that were in this business prior to 1909 

Mr. Bryson. That section of your statement will corroborate your 
assertion this morning that in 1909 there were a number of nickel 
operated machines, 

Mr. Ciarrerz. Yes, sir: that they were very widely known. 

Alsov if you please. T would like to hand up. if LT can do so without 
distracting Vou how, sole photostats we had made of some of the 
literature at that time. It is interesting, Jukeboxes as they existed 
and the nickel pianola were probably more popular at that time. That 
Wasa nickel machine, hota penny liachine \ ith earphones as has heen 
represented here. 

And now, if we Thay, we would like you to listen to one of the opera- 
tor witnesses, Mr. Penner. 

Mr. Bryson. You wish to enclose your complete statement in the 
record as amended 4 

Mr. Crarrerz. Yes, sir. If the question comes up again IT may 
want to come back to the part of my statement which I had to omit. 


STATEMENT OF HAMMOND EF. CHAFFETZ IN OpposiT1i0on to TL R. 5473 perore THE 
SUBCOMMITTEE ON PATENTS, TRADE-MARKS AND COPYRIGHTS OF THE Hoss 
JUDICIARY COMMIPTE 


My name is Hammond EF. Chaffetz. Tama lawyer, a member of the firm of 
Kirkland, Fleming, Green, Martin & Ellis, with offices in the World Center Build- 
ing here in Washington. Our main office is in Chicago. IT represent four manu- 
facturers of coin-operated automatic phonographs, known as jukeboxes. I will 
hime these companies and describe their operations in a moment. 

The manufacturers are represented here because they are seriously concerned 
about the effects of H. R.5478 upon their industry. The manufacturers are here 
also to furnish such assistance as they can to their ultimate customers, the 


jukebox operators who, as the facts will show, comprise some 10,000) small- 


business men scattered throughout the United States. As will appear, this bill 
threatens disastrous consequences to the operaters, against whom the bill is 
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immedistely directed. Operator representatives and several operators are here 
and plan to testify on their own behalf. In addition location owners will testify 
against the bi, as will representatives from the record-manufacturing field. 

In presenting our opposition to this bill our principal effort will be to present 
the pertinent facts. In our view, the record to date does not even begin to 
present the facts which this committee must have in order to judge this bill. 
We are satisfied that if all the facts are known, the lack of merit in this bill 
will demonstrate itself. 

Ii the course of my statement I shall cover these principal points: 

1. I shall first describe the industry to you, and outline to you, I am very 
sure, for the first time in these hearngs, the extensive demands that are alread) 
made on the jukebox nickel. 

2. IT shall show that jukebox operators in the purchase of records pay ver) 
substantial amounts to the authors and composers, und it is entirely false and 
misleading to assert that jukeboxes do not pay for the musie they use. On 
any fair basis of comparison, the juke boxes pay relatively more than ony of 
the industries which employ music. On the other hand, if this bill is enacted 
the jukeboxes would be required to pay substantially more than any other in- 
dustry, more than radio, and many times what either television, the motion 
picture industry, or the entertainment field pay for the use of music. Further- 
more [ shall point out—and other witnesses will elaborate on—the important 
contribution that jukeboxes make in popularizing music, and how extensively 
song writers and publishers depend upon the jukeboxes to promote their tunes. 

3. 1 shall demonstrate that the proposed bill will impose new and unreason- 
able burdens upon the thousands of operators which will seriously interfere 
with the livelihood of many of them and will have adverse Consequences not 
only upon the entire jukebox industry, but on the sales of records and, as a 
consequence, upon the authors and composers themselves. 

4. I shall have a few words to say about the proponent of this legislation, 
ASCAP, and will suggest some inquiries that the committee may wish to make 
before conferring upon ASCAP the rather extraordinary authority which this 
bill would confer on that organ’zation. 

5. I shall show, alse, that, despite What others have testified, the coin 
operated musical instrument requiring a nickel to play was well known at the 
time of the enactmentof the 1009 copyright statute which exempted coin-operated 
musical instruments from the publie perfortiance for profit provisions. This 
exemption was meritorious at the time and has continued to be down to date. 

6. Finally, I will show that the provisions of the present bill are impractical 
of operation, and would be oppressive to the small operators. 

Before taking up these points I should like to read into the record a letter 
that was written by the proponents of the present legislation. The letter was 
addressed to Mrs. Ada Holding Miller, president of the National Federation of 
Music Clubs, and reads as follows: 

“Dear Mrs. Mitten: I am attaching copy of S. 1553, a bill to amend the copy 
right code, introduced by Senator Estes Kefauver a few weeks ago.  Like- 
wise herewith is a copy of a memorandum detailing the need for this legislation. 

“The broad purpose behind this proposal is to correct a deficiency in the 
present 40-year old copyright law under which owner-operators of jukeboxes 
avoid paying writers and publishers of music for the public performance of 
their creative works. 

“The passage of this bill would make it possible for ASCAP to increase its 
revenues substantially, and thereby permit it to participate more liberally in 
matters musical—such as the splendid work in which the National Federation 
of Musie Clubs is now engaged. 

“That being the fact, I both selfishly and unselfishiv urge that your group 
cooperate With us in any way possible to see that S. 1553 becomes law. 

“In this connection you may be interested in knowing that since April 1949 
our board of directors has been giving consideration to the establishment of a 
monument to music—a foundation to encourage creative talent among composers 
and authors in the music-drama field and other worthy objectives. 

“Lack of funds has delayed action, as well as the natural fear of starting 
something we might not be able to finish. However, if and when S. 1553 becomes 
law, it is my intention to urge the ASCAP board to set aside a certain percentage 
of the increased revenues that would be derived from this source for the imme- 
diate establishment of such a foundation. 
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“T assume that one of the primary objectives of this dedication of funds would 
be to substantially further the aims of music groups, among Which your federation 
is at the forefront. 

“In the meantime, it is with great personal pleasure that I enclose check from 
the American Society of Composers, Authors, and Publishers for $10,000 to help 
continue the grand work you are so ably performing. 

“With assurances of ny high esteem and with my every good wish 

“Orro A. Harsacn, President.” 


(The above leiter was set forth in an ASCAP bulletin to its members July 16, 
iNOL.) 

1 read this letter at the outset to give vour committee some idea of what we 
are up against in opposing this legislation. We do not know to how many other 
rennizations checks of $10,000, or even more may have been sent. If members 
of this committee should be approached in writing or otherwise by members of 
various musical organizations you may well inquire whether their interest is 
entirely that of the composer and author—and whether they expect themselves 
to share in the proceeds to be derived from this legislation through hand-outs 
from ASCAP. 

it would also occur to you to ask on what basis ASCAP is here demanding 
io be allowed to collect more for their performance rights if they already have 
such large sums available for free distribution to other than the composers 
whom they purport to represent. Mrs. Miller got $10,000 and has lent her support 
to the bill, Bob Merrill, who wrote a number of hit songs, was paid only $439 
u year the past 2 years by ASCAP. I shall have more to say about the ASCAP 
organization before I have concluded. 


THE JUKEBOX INDUSTRY 


First, let me tell you something about the jukebox industry. While an effort 
has been made to convey the impression of an air of mystery about this industry, 
actually it is much less mysterious than the ASCAP organization which is the 
sponsor of this bill. If there are no published statistics on the industry it is 
only because the jukebox operators are so numerous, so widely scattered, and 
so poorly organized. 

There are today, as far as we know, five manufacturers of jukeboxes, one 
in addition to the four whom I represent. In years past there were many more 
jukebox manufacturers, but most of them have fallen by the wayside. A dozen 
names associated with jukeboxes in some degree have in the last 15 years passed 
from the scene. This is not a prosperous industry—on the contrary, it is a 
struggling industry, and only a handful of manufacturers have been able to 
survive. 

Of the manufacturers whom [ represent Rudolph Wurlitzer Co, is principally 
engazed in the manufacture of musical instruments, including electronic or- 
sans, pianos and accordions, They have manufactured musical instruments 
since 1856. 

J. P. Seeburg Corp. is primarily engaged in the manufacture of jukeboxes 
and has been in business since 1902. They also manufacture mechanisms for 
industrial-commercial music installations. 

Rock-ola Manufacturing Co. commenced to manufacture jukeboxes in 1934, 
but has been in business since L928. In addition to jukeboxes it manufactures 
scales, and has a large furniture department. AMI, Ine., is exclusively 
engaged in the manufacture of jukeboxes, having entered the business in 190s. 

All of these companies are also engaged in war work or actively seeking 
war orders just like thousands of other small manufacturers. ~ 

The jukebox distributors operate much the same as distributors of automo- 
biles or home appliances. Each manufacturer has distributors located in 
various key points throughout the United States. The distributors purchase 
from the manufacturers and resell to the operators. Representative distributors 
are here and prepared to testify. 

The operators, numbering, as I have said, about 10,000, are scattered through 
all the cities and many smnall towns of the United States. The operators pur- 
chase jukeboxes from the competing distributors and install them in restaurants, 
drug stores, taverns, candy shops, bus stations and air terminals. They divide 
the gross revenue from the machines with the location owners, usually on a 
50-50 basis but occasionally on some other basis. It is entirely a matter of bar 
gaining between the parties. 
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The renson for the existence of the operator is of course that these machines 
being electrical and mechanical require supervision and -maintenance. It is 
also necessary regularly to change the records. An individual tavern owner 
ordinarily is not interested in handling his own servicing and supplying his 
own records. He prefers to rent the machine from the operator and to leave 
to the operator all of the responsibility for servicing the machine and supply- 
ing the records. In return for getting one-half or even less of the nickels in- 
serted into the machines here is what the operator has to do: 

First, he has to buy the machine, which now costs him from: S700 to $1,100, 
Keen competition among the operators has gradually led to bigger, better and 
fancier machines, necessarily costing more money. Understandably, the loca- 
tion owner will deal with the operator who offers him the best-looking and 
best-operating machine, In turn, the operator demands a better machine from 
his distributor and the distributor demands a bigger and better machine from 
the manufacturer. 

The operator, in addition, has, of course, to supply the records. The major- 
ity of the machines presently in use hold 24 records. ‘The average is about 30 
records per machine. There are some machines which play as many as 50 
records, but these are only a small minority. Eighty percent of the machines 
how used play only one side of a record, but, of course, the operator has to 
buy both sides, and under this bill, as will be seen, would be required to pay 
au royalty on both sides. 

Then, the operator has to have one or more trucks. The small operators are 
self-employed, operate their own trucks, do their own servicing. The large 
operators may have one or more servicemen employees and helpers, usually union 
men who are paid union wages and work under union conditions, 

The operator’s share of the nickels taken from the machines has to pay for 
the machines, the records, and the servicing. In order to present to this com- 
inittee the best possible data as to the econoinics of the business of the operators, 
we have, with the assistance of Price, Waterhouse & Co., sent out questionnaires 
to all known operators with the request that they send their replies in confidence 
directly to Price, Waterhouse for analysis and tabulation. The Price, Waterhouse 
representative is here and prepared to testify. From his testimony you will 
discover what very sinall businessmen the operators are and how modest are 
their earnings. This is particularly significant in view of the effort that has 
been made here to convey the impression of hundreds of millions of dollars col- 
lected by the jukebox industry. The gross collections are referred to as the 
“take” and the impression is given of ePormous sums collected by the industry, 
which is portrayed much as a single organization or unit. If you took the gross 
“take” of all the newsstands in the United States, the total would be phenomenal, 
but that doesn’t give you much of a picture of the individual newstand operator. 

Actually, as T have pointed out, of the gross income from the machines one- 
half or less goes to the operators and is divided among 10,000 operators, Further- 
more, it is hardly relevant to talk about the gross receipts of the operators in 
view of the fact that so much of the gross goes to the payment for the machines, 
the records, the trucks, the hired personnel, taxes, ete. 

The typical operator owns and operates less than 50 machines. Though some 
operators own as many as 200 or 300 machines there are only a small number 
of operators of this size. It will be shown to you that the typical jukebox 
operator earns only a modest salary and a modest return on his investment in 
Inachines, an investment, incidentally, which is usually built up gradually over 
a long period of years, 

Any substantial increase in operating costs such as this bill would entail, 
would seriously jeopardize the livelihood and investments of thousands of the 
operators, 

Furthermore, it is interesting to note that this is one of the few industries 
where the price to the consumer has not changed over the years despite the fact 
that the cost of equipment and records have multiplied several times, This is 
for the reason that a nickel is ordinarily the maximum that the customer will 
pay. In some areas it has been possible to increase to a dime or three for a 
quarter, but the greater the cost of playing a record the fewer will be the plays, 
and only by experimentation have the operators been able to determine whether 
a dime play will produce more net revenue, Practical experience to date has been 
flat in most areas an increase from 5 cents to 10 cents results in less income, 
Consequently, it is usually impossible to pass on any increased costs to the publie. 

The first point to bear in mind, then, is that the jukebox nickel is very far 
from being all profit to the operator. Half the niekels first go to the location 
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owner for the privilege of keeping the machine in the location. Then, the juke- 
box nickel has to pay the depreciation on the machine—it takes many nickels to 
pay for a $900 machine. It has to pay for the records. It has to pay for the 
trucks and other needed equipment and the labor required to service the ma- 
chines. Only after all those costs and expenses, plus taxes, are paid, does the 
operator get anything for himself. How little is left for the operator wili be 
shown in the Price, Waterhouse testimony. 


SUBSTANTIAL PAYMENTS NOW MADE TO AUTHORS AND COMPOSERS 


lam sure it is apparent to you that while music is the basis on which the 
business is built up, it takes a heavy investment in equipment and records and 
heavy operating costs before the music can be utilized. It is not simply a matter 
of taking the composer’s music and selling it at a profit. 

But you will say that it is not the fault of the author and composer that the 
operator is already subjected to heavy expenses in purchasing the machine, 
purchasing the records and in servicing costs, You will say that the business 
is built upon the use of music and the author and composer ought to be paid 
for their music. TI say to you that the author and composer are presently well 
paid on the basis of any comparison you wish to make with the income which 
they receive from other users of their music. 

Every time the operator buys a record he pays the statutory royalty which is 
imposed upon the record manufacturer and necessarily included in the purchase 
price of the record. Under the statute the author and composer are entitled 
automatically to 2 cents for each side of a record, or a total of 4 cents per 
record, Since SO percent of the jukeboxes utilize only one side of a record at 
one time, and it has been testified here that ordinarily only one side of a record 
contains a type of popular tune that appoals te the jukebox user, the result is 
that the jukebox operator is already subject to a royalty of 4 cents payable to 
authors and composers for each tune that is selected for the jukebox. 

As will be testified in more detail later, jukeboxes are by far the biggest class 
of users of phonograph records. They use over 15 percent of all records manu 
factured in the United States. Billboard estimates that jukebox operators cur 
rently are purchasing at the rate of 50,000,000 records per year. In some years 
the number has been even higher. Assuming that in the present year jukeboxes 
will purchase 50,000,000 records the total statutory royalties which the authors 
and Composers will be entitled to collect under the present Law will be $2,000,006 
from jukeboxes alone. This is twice as mich as the whole motion picture in 
dustry expects to pay to ASCAP. It is nearly as much as the entire television 
industry pays to ASCAP. It is more than all hotels, restaurants, and night clubs 
combined pay to ASCAP ina year. To say that the jukeboxes are taking a free 
ride is absurd. 

The total payable to authors and composers from all record sales is probably 
between $10,000,000 and $12,000,000, As far us the individual conmmposers are 
concerned, it is apparent that many of them derive their principal seurce of 
income from the statutory royalty applicable to recordings—frequently they get 
many titnes as much from recordings as they do from ASCAP. And those whose 
tunes become popular on jukeboxes derive thousands of dollars a year from 
recordings sold to jukebox operators. When a recording sells 100,000 copies it is 
considered a hit. If 2 Song goes over on jukeboxes, it «an become a hit if 
purchased only by jukebox operators. And in that event, sale of sheet music as 
Well as home recordings are bound to skyrocket 

An entirely erroneous inference has been drawn in these hearings from th 
fact that the jukebox operator pays no more per record than the household user 
lor records. The fact of the matter is that as a wholesale user of records the 
authors and composers should be glad, if anything, to accept a lower rate from 
the jukebox operators than from the householder who buys ene record at a time 
and who uses the particular record usually for a lifetime. The jukebox operator 
lrequently buys many duplicates of the same record simultaneously and then has 
to buy renewal copies of the same record periodically. LPecause the statutory 
royalty is already paid when the jukebox operator buys his record, he has no 
opportunity to bargain with the song writer over the amount of that royalty. 
I have no doubt that if the opportunity to bargain was presented, the authors 
and composers would be happy to accept a smaller rovalty from such wholesnle 
users as the jukebox operators than they receive from the individual household 
purchaser of records. The fact is that the jukebox operators usually pay less 
than the household user for the record—they buy at what would be regarded as 
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wholesale prices. Lut the author and composer get the full royaity, regardless 
of the discount given to the jukebox operator in the purchase of the record, 
nud regardless of whether the record manufacturer gives the record to the juke- 
box operator, as sometimes happens, to get the record played. 

| know of no business where the commercial user of a product pays more than 
the household user. On the contrary, in almost any industry that you can 
iaine the commercial user buys at a discount, usuaily a very large discount, 
particularly where wholesale purchases are involved. A typical illustration is 
when you buy a fleet of automobiles for your business you invariably buy at a 
much lower price than if you were buying an automobile for your own use as a 
pleasure car. 

And has it ever been suggested that because the automobile is used in business 
in order to make profits for the owner that he should pay more for the automobile 
on that account? What the automobile manufacturer is interested in is selling 
more cars and when he finds a wholesale user he is only too willing to make a 
lower price to encourage more extensive use of his product. Also, conipetition 
normally forces him to reduce his price to the quantity user. 

I recognize that the amounts paid in the form of statutory royalties to authors 
und c@mposers go directly to the authors and composers and do not go to ASCAP 
which collects only for performance rights which are authorized by law. But 
after all, ASCAP is, or at least should be, only an agent of the authors and 
composers. They are the only ones in whom the Congress is interested here. 
There is no reason whatsoever why if the song writers are fairly reimbursed 
for the use of their music, additional sums should be paid to their instrumentality, 
ASCAP. 

There is another factor of Considerable importance here. The nse of copy- 
righted music by jukebox owners is not a one-way street. The fact is, the juke- 
box is one of the most important means of popularizing music. Many of our 
most important hits have become popular tirst on jukeboxes. The jukeboxes 
make a very distinct contribution to the authors and composers and without any 
question coutribute materially to increasing the incomes of the authors and 
composers, particularly those whose tunes have become popular on jukeboxes. 
The result is the sale of many times the number of records that would otherwise 
be sold and the use of the same tune by other media, all to the advantage of 
the composer and author. I will not expand on this subject because the state- 
ment of Miteh Miller, the man behind most of the hits for Columbia records in 
recent years, and the testimony of other withesses will give this committee 
detailed and concrete facts concerning the indispensable role played by juke- 
boxes in snowballing the sale of records, and thus increasing the profits of 
authors and composers. For instance, the record Because of You, the second- 
ranking hit for 1951, owes its tremendous success to jukeboxes, according to Mr. 
Miller. This record, alone, netted tens of thousands of dollars in royalties to 
the writers and publishers of the song. 

Use of records by jukeboxes also increases the sales of sheet music and despite 
Mr. Harbach’s testimony, sheet-music sales are a very important source of 
revenue to song writers. After reading Mr. Harbach’s testimony that sheet 
music is inconsequential as a source of revenue, I was astonished, upon making 
inquiry, to learn that just the opposite is the fact-—-I hope that this committee 
will inquire into that subject. We anticipate that some of the witnesses in 
opposition to this bill will be qualified to talk on that subject. 

Here is what Billboard (January 19, 1952) bas to say about the importance 
of jukeboxes in stimulating record sales: 

“For years duly credited as a prime exploitation medium for disks, the music- 
machines industry is beginning to hit new heights as a consumer of phonograph 
recoras * = *. 

“The disk industry’s growing cognizance of the importance of jukeboxes has 
resulted in some manufacturers devising new promotional devices in increasing 
numbers, setting up and expanding special sales departments, and even pro- 
ducing special phonograph records for the music-machine industry.” 

Billboard also mentions the stand taken by the record manufacturers in these 
hearings, opposed to this bill, as an indication of how the manufacturers feel 
about the advantages of jukeboxes to the record industry. To the extent that 
the composer gets an automatic royalty on each record sold, should his interest 
not be the same as that of the record manufacturer ? 

The testimony of Kenneth Raine, .representing the record manufacturers, 
given in these hearings on October 25, 1951, shows how important jukeboxes 
are as a promotional factor in the sale of records. You have only to glance 
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through some of the trade papers to realize the extent to which reliance is 
placed upon the jukeboxes for the exploitation and promotion of recordings. 

The jukebox industry was probably the major factor in bringing the record 
business out of the doldrums after the impact of radio had virtually killed it. 
Thus, while the jukebox would be valueless without music it is also true that 
the music composition would be worth a great deal less if there were no juke- 
boxes to play it. 

The agents of the composers, as well as the performing artists, are con- 
stantly interceding with the jukebox operators to have their records played 
on the jukeboxes. The operators will testify more fully about this. 

Bob Merrill, who has testified before this committee and who has had many 
hit songs in the past few years, including If I Knew You Were Coming I’d-a 
Baked a Cake, Candy and Cake, Belle, Belle, My Liberty Belle, Let Me In, 
Sparrow in the Treetop, and My Truly, Truly Fair, cannot read music, write 
music, nor play an instrument. He “creates” his music on a $1.98 xylophone 
on which he taps out his songs (Robert C. Ruark, November 20, 1951, Wash- 
ington Daily News). Robert Ruark in this same article refers to the Jukebox as 
“the medium that carries this naverick’s wares to the Nation.” 

The November 25, 1950, issue of the Saturday Evening Post explains how 


_composer Bob Miller, a member of ASCAP, has written more than 7,000 


songs. For instance, in 1928 he wrote 450 songs, netting him $300,000. The 
article says that Miller found that he could write hillbilly songs literally by 
the dozen and was often asked to do that “by tomorrow night.” 

From the Wall Street Journal for October 2, 1951, we learn of Hank Wil- 
liams, a song writer who says he will clear $150,000 this year. “His latest 
hit, Cold, Cold Heart took about an hour to write.” 

In view of the promotional effects of jukeboxes and disk jockeys, and the 
unique interpretations of recording artists, along with the expensive and ever- 
improving methods of reproducing songs, it is impossible to concur with the 
ASCAP claim that song writers, many of whom bang out a song in a matter 
of hours, are the sole contributor to this Nation’s music. The investment of 
the record manufacturers, the cost of making records, the investments of the 
jukebox operators and their cost of operation—and the risks assumed by them— 
are all necessary before the song writers’ product can be presented to the 
publie. 

OPPRESSIVE NATURE OF PROPOSED BILL 


Recorded music in general, and jukeboxes in particular, are, we submit, already 
compensating the song writers fairly for their music, both in the form of 
royalty payments and in the promotion of the song writers’ music. But if any 
case could be made out for increasing the revenue to song writers the present 
bill is impractical and seriously oppressive to small-business men. 

The bill does the folowing: 

1. It requires each operator or owner of a jukebox to file each month a report 
to the owner of the copyright of every song on every record which has been 
placed in a jukebox during the preceding month, 

2. Not only does the jukebox owner or operator have to file this report but 
he must send in to each copyright owner an amount of money equal to 1 cent 
per week for each side of each record in a jukebox, regardless of whether it 
is played. If a record is changed in the middle of a week, even though it has 
the same song on it, 2 cents more would have to be sent to the copyright 
owners for that week. 

3. Since the record does not show the name of the copyright owner or his 
agent the responsibility is placed upon the operator of sending the correct notice 
monthly and the correct payment to whoever happens to be the copyright owner 
or authorized agent. The operator cannot assume that all copyrights are con- 
trolled by ASCAP, for BMI has a large catalog, and there are other licensing 
sroups. Besides, many composers do not belong to any of these groups and it 
would be necessary to report to them individually. 

What happens if a jukebox operator fails to send a report to the copyright 
owner? Under this bill he would liable for the statutory minimum penalty of 
$250. The small jukebox operators are going to be harassed by the threat of 
penalties if they fail to report on each record in each jukebox during every week 
to the correct copyright owner of each. I believe this committee will think 
twice before subjecting these small business people to this type of harassment. 
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Furthermore, although the royalty is 1 cent per side of each record per 
week, and this seems small because anything costing a penny seems small, the 
fact of the matter is that the total payment required to be made under the bill 
by the typical jukebox operator would be very substantial in relation to his total 
income. An operator owning 50 machines averaging 30 records per machine 
would be required to pay $1,560 a year minimum to the copyright owners. It is 
perfectly apparent that ASCAP itself realizes that this amount is out of all 
proportion to what users of music ordinarily pay. 

By way of illustration, in 1947, prior to the consent decree in the Govern- 
ment’s antitrust suit against ASCAP, ASCAP had issued a license to the Radio 
City Music Hall in New York City. In the 1947 hearings before this subcom 
mittee (hearings on H. R. 1269, 1270, and 2570, p. 241), ASCAP testified that it 
charged $100 a month to Radio City Music Hall. The gross receipts of Radio 
City were $100,000 a week. You can assume that this license fee was the maxi- 
mum charged to any theater, and yet it is smaller than the amount the typical 
jukebox operator would be liable to pay under this bill. The typical neigh- 
borhood theater paid ASCAP $100 a year, compared with the $1,560 levied on 
the small jukebox operator by this bill. 

According to the report made to ASCAD members on November 2, 1951, 
ASCAP’s total income from all bars, taverns, night clubs, restaurants, hotels, 
lounges, dance halls, skating rinks, and miscellaneous sources, totaled $1,850,000 
for the first 9 months of the year, which would amount to less than $2,500,000 for 
the whole year. Yet under the present bill jukeboxes alone would be required 
to pay about $12,000,000 a year, in addition to the $2,000,000 already paid to the 
writers and publishers at the time of the purchase of the records. 

The total income acknowledged by ASCAP from the radio industry was approxi- 
mately $8,500,000 last year, ASCAP would subject the jukebox industry to 
payment out of the nickels collected for playing jukebox music a sum substan- 
tially greater than that paid for its music by the entire radio industry of the 
country. 

According to Variety, November 14, 1951, “ASCALP is shooting for $800,000 
total from Hollywood, which compares with $1,250,000 from the erstwhile theater 
seat tax.” In other words, prior to the Government consent decree ASCAP 
collected $1,250,000 from all the theaters of the United States. ASCAP is shoot- 
ing for a total of SS00,000 from the entire motion-picture industry, yet under 
this bill the nickel-in-the-slot jukebox would be expected to contribute more than 
10 times that much. 

It is obvious that ASCAP doesn’t seriously expect to collect from the jukebox 
operators the great amount that this bill would authorize. Nor do they have 
any idea as to how the bill could be applied practically. They so indicated in 
their own testimony when they suggested that it might be more practicable to 
license the jukebox operators individually on an annual-fee basis. When the 
members of this committee sought to question them about this proposal they 
attempted to back down and suggested that the operator wouldn't be required to 
take a license—it would be purely voluntary on his part. They called it a matter 
of “free bargaining.” 

But how free would it be? The ASCAP representative would come to the 
operator and explain to him that he must file a monthly report accompanied by 
2 cents for each record in each machine during each week. He will be told that 
the ASCAP snoopers will watch him closely and that he will be liable to a 
minimum penalty of $250 for any violation. He will be told also that if he fully 
complies with the requirements of the statute his total payments will amount to 
$1,500, we will say. Then the ASCAP representative might say to him that if he 
will agree to pay $100 a year he will get a license that will relieve him of the 
onerous and oppressive provisions of the law and of the larger sums which 
ASCAP would be authorized to demand under the law. 

I submit that there would be nothing voluntary in the operator’s agreement 
to pay $100 under those circunistances, ASCAP would hold in its hands a club 
esranted to it under this bill which it would use to make the operators pay. 
And the testimony before this committee shows the widespread organization 
that ASCAP has, with division offices scattered over the country, to do the 
necessary snooping and to enforce its demands against the operator, 

The situation would be ironical indeed. Just a few years ago a Federal court, 
at the instance of the Government, having examined the practices and methods 
of ASCAP, concluded that it was an unlawful restraint of trade for ASCAP 
to license the “small” theater owners of the country. The practice was to 
license the theaters at the rate of 10 cents per seat per year. The case ended 
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in an injunction which forbade ASCAP for all time from endeavoring to license 
these theater owners with respect to performance rights on compositions in 
corporated in the films, and required them to deal only with the motion-picture 
producers. They will tell you that the injunction was designed to prevent 
duplicate licensing of both producer and theater. But the origin of the in 
junction was the complaint of the theater owners who objected to being in an 
unequal bargaining position with ASCAP which has a monopolistic control over 
the situation. 

If this bill should be enacted, then Congress would be placing in the hands of 
ASCAP, by special legislation, a clnb which would enable ASCAP to collect 
from the small jukebox operators amounts many times in excess of that which 
they were enjoined from collecting from the theater owners. And ASCAP will 
have, by virute of this bill, much the same type of monopolistic power to which 
the theater owners objected. 

To the observer in the street we submit that such legislation, in the face 
of the recent injunctions against ASCAP, would not make sense. 

Bear in mind also that even if the jukebox operator took out an annual 
license With ASCAP that would not solve his problem unless he was meticulously 
careful to restrict himself to ASCAP tunes. He would still have to check on 
his records and if any of them were non-ASCAP he would still have to comply 
with the notice requirements of the law and the payment of the weekly license 
fee to non-ASCAP copyright owners at the risk of a $250 minimum penalty with 
respect to each song played. 

Of course, if the operators were careful to restrict themselves to ASCAP music 
this would work a hardship upon authors and composers who were not mem 
bers of ASCAP. And under this bill, I can see no alternative to the jukebox 
operators, if they took an annual license from ASCAP, being careful to use 
only ASCAP songs. 

Take for instance the current hit tune, The Little White Cloud That Cried. 
This song, and the tune, Cry, on the other side of the record, have both become 
hit tunes, resulting in sales of more than 1,000,000 copies of the record (Bill 
board, January 19, 1952, p. 16). Yet the song writer of Little White Cloud, 
Johnny Ray, was at the time an independent writer, not a member of ASCAP 
or BMI. Under the arrangement sought by ASCAP under this bill, jukeboxes 
would probably not have dared use this hit tune. The independent writer would 
have been frozen out. 

The magnitude of these independent compositions is indicated by the testi 
mony in the 1947 hearings to the effect that 10 percent of recorded compositions 
belonged to writers who were not members of any performing rights society. 
Mr. Finkelstein testified that non-ASCAP compositions are substantial in number 

On the other hand, if there should be no blanket licenses, and rovalties should 
be payable on each recording, the effect would be, as Mr. Raine testified, that 
the jukebox operators could afford to keep only sure-fire hits in the machines 
Many good tunes would unquestionably be denied any hearing. 

You can plainly see, therefore, what this bill would do to the musie industry; 
it would he a mess. 

There are many other defects in the statute, some of which have been pointed 
out by the register of copyrights, and T shall not take the time now to go into 
the I 


A WORD ALOU ASCAP 


I should like now to say a word or two about ASCALP, the proponent of this 
legislation, 

ASCAP was formed in 1914 as a protective organization to enforce upon be 
aif of authors, composers, and publishers the performance rights granted by 
the 1909 statute. 


} 


ASCAP’s record in administering the otherwise worthy purpose of protect 
ng the interest of song writers has not been a good one. In the past it has 
been severely criticized by this committee for the high-handed way in which it 


has dealt with small music users. At one time it used to send countless agents 
out into the field on a percentage basis with authority to collect whatever the 


traffic would bear from any little dance-hall proprietor, restaurant owner, or 
ice-cream parlor found to be playing music. In recent years it has been the 
subject of some two or three antitrust prosecutions brought by the Department 
of Justice in addition to some private suits brought under the antitrust laws. 
\s IT mentioned earlier in one of the Government suits, the Department of Jus 
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tice, in order to protect the theater owners, and this wasn’t only the small thea 
ter owners, against the abuse of its authority by ASCAP, insisted on a consent 
decreé which now bars ASCAP from demanding any royalty payments from the 
theater owners with respect to motion-picture films. ASCAP is limited to deal 
ing with the motion-picture producers. A number of States have enacted laws 
barring or restricting ASCAP in those States, and these laws have been sus 
tained in the courts. The radio industry was compelled in self-defense to or- 
ganize a similar organization, known as BMI, so that if now ASCAP should make 
any unreasonably drastic demands on the radio industry they have catalogs of 
their own which they can depend upon if they have to resist ASCAP’s demands. 
I doubt whether the jukebox operators would have the resources to form a BMI 
to protect their interests. 

I do not want to go into this past history to any great extent, but I simply 
suggest that nothing in the history of ASCAP supports giving to them now 
through legislation a massive club which ASCAP would wield over the juke- 
box operators. 

I have said this once before, but I wish to repeat that even if there were any 
merit in the claim that the jukebox operators are not now paying adequately 
for the music which they employ, the Congress should think twice before placing 
in the hands of ASCAP the club which this legislation would represent, under 
which ASCAP would be able to threaten the small jukebox operators with enor- 
mous penalties and with the requirements of monthly reports and monthly pay- 
ments of substantial sums unless the operator agreed to take out an annual 
license on ASCAP’s terms. 

Furthermore, there is indication in this record that very little of the money 
which would be collected under this bill would actually pass into the hands of 
the poor author and composer who supposedly is to be the beneficiary of this 
bill. Let us see what the available data show as to this. And I might add that 
it is not easy to get financial data about ASCAP. 

The New York Times a few weeks ago reported that ASCAP’s latest annual 
gross would amount to $14,000,000. There are 2,500 authors and composers who 
are members of ASCAP, but the $14,000,000 is by no means divided among them. 

Out of the $14,000,000 we are told that about 21 percent, or approximately 
$3,000,000, goes toward administration expenses. I assume that the $10,000 
check to the Federation of Music Clubs and other similar contributions are 
eharged to administration expense. 

Out of the remaining $11,000,000, before the authors and composers get any- 
thing, 50 percent is deducted for the publisher members of ASCAP. It was tes 
tified that there were 450 such members but it is my understanding, and I believe 
the committee would like to ascertain the fact, that probably half a dozen, or at 
least less than 10 publishers, get about 90 percent of the publishers’ share. In 
Judge Liebell’s decision in Alden-Rochelle, Inc. v. ASCAP (80 F. Supp, 888, 892 
(S. D. N. Y., 1948) ), it was noted that of the total publishers’ share, 37 percent 
went to publishers who are also motion-picture producers. I believe the motion- 
picture share is higher now. 

About $5,500,000 appears to be left over for the poor authors and composers 
However, Mr. Harbach is quoted in Billboard as admitting that 56 percent of the 
total available for authors and composers goes to the top 100 writers. (This 
means that the top 100 writers, that is, those selected as such under ASCAP’s 
rules, each get an average of over $30,000 a year). 

In other words, out of the total sums collected by ASCAP it is apparent from 
their own statements that about 80 percent goes for administrative expense, and 
payments to a select handful of publishers and the 100 biggest writers. Only 
17 percent or less goes to the 2,400 authors and composers comprising numerically 
the principal membership of ASCAP, and more important, comprising the group 
which ostensibly is to be the beneficiary of this bill. 

We submit that the committee will wish to know more about the share that 
the poor author and composer is likely to get out of this bill as compared to the 
hig writers and big publishers before enacting this legislation. As far as I 
know, ASCAP has never disclosed even to its own membership the amounts that 
are paid to the different members. It seems to me that this committee, before 
giving ASCAP the exceptional authority and privileges of this bill, would wish 
to know from ASCAP just who will be the beneficiaries of the bill and in what 
relative amounts. 

Another inquiry would be of interest, and that relates to the comparison of 
the sums received by the poor authors and composers from ASCAP and the 
amounts received by the same groups as the result of the use of recordings of 
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their compositions. Bob Merrill, who testified in October, had such sure-fire 
hits as Sparrow in the Tree Top, My Truly, Truly Fair, Belle, Belle, My Liberty 
helle, etc. He has averaged only $439.07 from ASCAP in the past 2 years ac- 
cording to his testimony. Yet from phonograph records, which hg and ASCAP 
complain are not paying their share, he has received thousands of dollars—just 
how many we think this record ought to show. ; 

Incidentally, although he was one of the most popular and active song writers 
in the last 2 years, under ASCAP’s rules he didn’t even approach being a 
top ASCAP writer. His popularity, however, was reflected directly by his in- 
oome from sheet music sales and record sales, which he was careful not to men 
tion in his testimony. In other words, the pittance that he got from ASCAP 
was due to ASCAP’s rules, and has no bearing on the present controversy. 

You will reeall that the statutory royalty payable by the record manufacturer 
does not go to ASCAP; it goes directly to the author, composer, and publisher. 
The author and composer collect on the basis of every record sold. Seniority 
ind influence in ASCAP play no part in these royalties. 

\ny composer who has never before written a song, if he can produce a hit 
and if a large number of records embodying his hit are sold, will receive royal- 
ties in direct proportion to the number of recordings of his composition which 

sold. On this basis it is our tirm belief, and we think that the facts if called 
for by this committee will show, that by and large the average active author 
and composer is today vetting a much larger share of his income from record 
ings, as Well as from sheet music, than he is from ASCAP. We think that ASCAP 
and its president, Mr. Harbach, were somewhat disingenuous and less than 
indid when they talked in terms of what the typical composer gets from the 
sale of sheet music, and when Mr. Harbach talked about what he obtained 
from merely the current performance fund of ASCAP. 

Of course, Mr. Harbach, a truly great composer in his time, but who hasn't 
written a popular song in mnany years, is a strange example to cite to this com- 
mittee to show what a song writer annually collects from sheet-music sales 
Why not ask ASCAP to furnish the data showing income from sheet-music 
sales of their members whose songs are currently popular? After all, they 
brought this issue up. 

With respect to Mr. Harbach’s income from the current performance fund 
of ASCAP, about which he testified, Tam frankly at a loss to know what he was 
driving at. Of course, his current performance income is low because his music 
is not being currently performed. But what we would like to know is what Mr. 
Harbach gets altogether from ASCAD, and what the explanation is for with 
holding this data in his testimony. 

To the extent that we are able to do se, we hope to present to this committee 
such evidence as we can of the amounts of revenue that do accrue to typical 
authors and composers from recordings compared to what they get from ASCAP 
Iam sure it will surprise the members of this committee after the previous 
testimony given here to learn that probably the majority of authors and com- 
posers today derive more income from the statutory rovalties paid on records 
used in jukeboxes than they collect from ASCAP. 

fo the extent that the harassing and oppressive provisions of this bill could 
it down the use of jukeboxes and thereby the number of records used, com 
osers Who are now profiting from the sale of recordings of their compositions 
Will be seriously hurt. 


EXEMPTION JUST AS VALID TODAY AS IN 1900 


The suggestion has been made here that it is illogical to exempt coin-operated 

isical instruments from the provisions of the copyright law and that in any 
event facts and circumstances are different today than they were in 1909 when 
the exemption was enacted. Neither of these contentions will bear serutiny. 

In the first place the matter is one of policy. It is for the Congress to deter- 
nine where the public interest lies. That the qualifications introduced into the 
1900 statute were decided upon after very careful consideration of the publie 
iterest is apparent from the committee reports on the bills which became the 
1900 statute. 

A brief look at the history of copyright legislation in this field would be of 
interest. Public performance rights with respect to musical compositions were 
not recognized by statute prior to 1897, at which time copyright owners were 
empowered to control public performances of their musical compositions. Be- 
fore that time a composer could collect royalties only upon copies of his published 
omMposition, and even music rolls or records were held not to be copies 
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The 1909 act made further and extensive changes in the copyright laws. The 
rights of copyright owners were expanded in that they were now given exclusive 
rights with respect to the manufacture of phonograph records and perforated 
ros. This was an outgrowth of the then recent holding by the Supreme Court 
of the United States that records and perforated rolls were not “copies” and thus 
not under the control of copyright owners. But to counterbalance this increase 
in power, the 1909 Congress was careful to limit in other respects the rights of 
copyright owners, For instance, Congress set a 2-cent statutory royalty limit 
on the newly created right with respect to phonograph records. Further, the 
owner of the copyright of a musical composition was given control over public 
performances of his Composition only if they were for “profit’, whereas under 
the 1897 law, all public performances were protected. Finally, the “performance 
for protit” rights were specifically excluded from renditions by coin operated 
machines, where no admission fee was charged. 

All of these changes in the law were interrelated and all resulted from Con- 
gress’ recognition of the rapid development of a relatively young industry 
mechanical reproduction of music. Considered together, these Changes confirm 
that Congress knew exactly what it was doing. It was extending rights to the 
composer but uttuching certain reasonable reservations and safeguards in the 
public interest which are just as necessary now us they were in 1909, 

As the Committee on Patents stated in 1909: 

“The Constitution does not establish copyrights, but provides that Congress 
shall have the power to grant such right if it thinks best. Not primarily for the 
benefit of the author, but primarily for the benetit of the public such rights are 
given. Not that any particular class of citizens, however worthy, may benefit, 
but because the policy is believed to be for the benetit of the great body of the 
people in that it will stimulate writing and invention to give some bonus to 
authors and inventors.” 

The committee further stated: 

“The main object to be desired in expanding copyright protection accorded 
through music has been to give to the composer an adequate return for the 
value of his composition, and it has been a serious and difficult task to combine 
the protection of the composer with the protection of the public and to so frame 
an act that it would accomplish the double purpose of securing to the composer 
an adequate return for all use made of his composition and at the same time 
prevent the formation of an aggressive monopoly which might be founded upon 
the very rights granted to the composer for the purpose of protecting his 
interest.” 

It is particularly interesting to see that the Committee on Patents as early as 
1909 was concerned about the danger of legalizing an aggressive monopoly in 
extending copyright control to the mechanical reproduction of a musical 
composition. 

As inentioned above, the Congress imposed two qualifications which were de- 
signed to prevent monopoly and to protect the public interest. The first quali- 
fication was that if the copyright proprietor permitted his composition to be 
used for mechanical reproduction, anyone might thereupon make similar use 
of the composition upon payment of a royalty of 2 cents for each instrument of 
reproduction. This was the so-called compulsory licensing provision. 

The second qualification was the provision which the proponents of the present 
bill seek to eliminate—and that is that the reproduction of a musical composi- 
tion upon a coin-operated machine should not be deemed a public performance 
for profit unless an admission fee is charged at the place where reproduction 
OCCUrs, 

The basis for the compulsory licensing provision was the fear that one com- 
pany might get hold of the copyrights on the most popular music and be in a 
position to exact exorbitant charges for the use of that music. By the statutory 
licensing mechanism the composer is assured of payment for use of his music 
and the record manufacturers can readily ascertain the owners of the copy- 
rights and arrange to pay them for any compositions that are recorded.  Ap- 
parently this provision has worked very well. 

The other qualification, exempting jukeboxes, was obviously designed in the 
interest of the little fellow, not only the jukebox owner but also a member of the 
public who listens to jukebox music. This is no loophole, but a deliberate deter- 
inination by the Congress in the public interest. 

The Congress at the time was conferring important new rights upon the copy- 
right owners and this exemption was imposed as a condition to the granting of 
those rights. The composers were very happy to aceept that condition at the 
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time, but their representative, ASCAP, is now seeking to withdraw from the 
bargain that was made in 1909. There is no basis for the assertions that have 
been nade here to the effect that the facts have changed greatly since 1909, 

It is not a fact that what Congress had in mind in 1900 was penny machines 
operated with earphones. Investigation has disclosed that coin-operated musical 
instruments requiring a nickel to play were well known and extensively devel- 
oped prior te 1909. The periodicals in their advertising of those years give 
graphic proot of this. 

The phonograph was invented in IS77 by Thomas Edison and was being mar- 
keted commercially in the ISS0’s. In the trade magazine, “The Phonogram,” 
published in 1890 and 1801, one of the leading phonograph companies of the day, 
the Columbia Phonograph Co., was being referred to as being located in a “hand- 
some five-story-and-basement brownstone building” in Washington, D. C. This 
company in S90 had 126 “nickel-in-the-slot” phonographs. It had placed phono- 
graphs “in prominent hotels such as the Arlington and Willard in Washington, 
Do, Os 
rhe Phonogram also discussed the operation of the Louisiana Phonograph Co. 
which had placed a nickel-in-the-slot phonograph on the corner of Canal and 
Chartres Streets in New Orleans. The Louisiana company also owned other 
phonographs placed throughout the city. It is interesting to note that in the 
discussion of the phonograph is found the following: 

“Each cabinet * * * has a small incandescent lamp placed inside just 
above the phonograph, which adds greatly to the attractiveness of the exhibition.” 

These small incandescent lamps were, of course, the forerunner of the changing 
rainbow lights now found on the modern coin-operated phonographs 

An 1890 issue of The Phonogrum also had an article on the North American 
Phonograph Co. which operated in St. Louis, where the nickel-in-the-slot phono- 
graph was apparently quite popular. The company had from 50 to 100 nickel- 
in-the-slot phonographs placed in saloons and large restaurants in St. Louis, 
and according to the management of the company the coin-operated machines 
were a “great success.” 

By 1900 the jukebox, as we know it today, was well established except only for 
difference in appearance. In that year S. R. Bottone published a book called 
The Phonograph, describing the various models of phonograplis manufactured by 
the Edison Co. One of these was the “Edison ‘Il’ Coin Slot Phonograph” which 
was wound by hand but required the insertion of a nickel before it would play. 
Another was the “Edison ‘M’ Coin Slot Phonograph” which came equipped with 
an electric motor and automatic coin slot attachment and a 24-inch polished brass 
horn, With hearing tubes optional 

With reference to the “Edison ‘M’ ” model, it was stated: 

“When placed in a store, hotel, or place of amusement, usually prove a source 
of great profit to their fortunate owners. Usually operated by a nickel. Machines 
to be operated by special coins are also to be had. As they are actuated by elec- 
tricity, no Winding is necessary.” 

Illustrations of all of the above models are included in the book. 

In addition to the BNdison and other phonographs described above there was 
being marketed in the late 1890's and early 1900's a music machine known as the 
Regina. These Reginas were equipped with a nickel-in-the-slot attachment. It 
came equipped with a mechanism which permitted the operator to select his own 
tunes, A 1900 advertisement attributed to the Regina the following abilities : 

“(The Regina) raises at will any desired tune disks from the receptacle in 
Which the disks are contained, places and adjusts it automatically, and having 
rendered it, places it in its original position.” 

Liven the above statement with modern advertising copy and you have a 
description of the record-selection apparatus on a modern automatic phonograph. 

One of the original Reginas is on display in the Hershey Museum, Hershey, Pa. 
This machine is still in excellent condition and is played daily for those visiting 
the museum. According to museum records, the machine was manufactured 
in 181, 

By 1909 the entire phonograph industry of the country was a substantial one, 
There were 1S phonograph manufacturers employing 6,000 people and produc 
Ing products valued at 311,725,000, While these were not all coin-operated 
machines, apparently most of the manufacturers produced coin-operated models, 
Should the total annual production of phonographs seem unimpressive today, 
it may be well to note that in 1900 the total budget for the Federal Government, 
er the country’s population, was only a fraction of what it is today. 
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Nor were the nickel-in-the-slot phonographs the only jukeboxes available at 
the turn of the century. Also available in great numbers were automatic pianos 
which entertained customers who were williing to drop a nickel in the slot 
Grandfather undoubtedly remembers well the Tonophone, Pianino (with or with 
out its “handy mandolin attachment”), Peerless, Majestic, Jr., Euterpe, Auto 
Electric, and many others. Their popularity is demonstrated by many letters of 
testimonial from sucessful users, which letters are still extant. 

Attached to my statement is a chronological listing of the coin-controlled musi- 
eal instruments which were available between 1889 and 1909. You will note 
that there were many more manufacturers of nickel-in-the-slot machines in 
those days by far than exist today, and there was a greater variety of coin 
operated machines. Both the Seeburg and Wurlitzer companies, who «are 
among the companies I represent here today, were manufacturing coin con 
trolled automatic player pianos in the year 1907. 

The overwhelming evidence is, therefore, that the nickel-in-the-slot machine 
Was well known at the time of the passage of the 1900 act. Relatively, they 
probably received greater notoriety then than the jukebox does today in view 
of the competition today from radio and television. 

CONCLUSION 

In conclusion, | find it hard to believe that the general run of ASCAP mem 
bers would be for this bill, if they are aware of all the facts. In fact, I am 
not even sure that they are in favor of this bill. I know of no vote that was 
taken, Of course, if there were a vote L would want to see what representations 
were made as to how this bill would affect the songwriters. The bill is dis 
tinetly against their interests, for the reason that it is bound to introduce con- 
fusion and stifle the use of recorded musie from which so many of them get 
their principal income. If the record manufacturers are against the bill be- 
cause they are afraid it will ent down on the sale of records, then the song 
Writers ought to be against the bill for the same reason. 

The testimony offered by ASCAP in support of the bill is fragmentary at 
best. They hardly make any pretense of having presented all the facts. They 
reply heavily on sentimentality. As I said at the outset, we hope that the com- 
mittee will insist on getting the complete picture. This matter is much too im 
portant to too many small people to be dealt with summarily and without 
thorough exploration. If, as appears likely, ASCAT has postponed the pre 
sentation of its main case until after the opposition is in, we will have to ask 
for time to reply to them. 


STATEMENT OF SAMUEL PENNER, AN OWNER AND OPERATOR OF 
COIN-OPERATED AUTOMATIC MUSIC MACHINES 


Mr. Penner. My name is Samuel Penner. I reside at 2131 East 
Twenty-ninth Street, Borough of Brooklyn, New York City. 

Mr. Bryson. I am sorry our general chairman had to leave, Con 
gressman Celler. He is from up Brooklyn way, too. 

Mr. Penner. IT am 50 years of age, was born in New York City, 
and have resided there all my life. 

Tam a graduate of Boys High School in 1919. T studied 2 years 
at New York University’s School of Education, and thereafter I spent 
4 years at the University of the State of New York in teachers train- 
ing. I began to teach at Chelsea Vocational High School in New 
York City in the year 1934, and have been teaching there ever since. 
In addition to teaching, I am an administrator and acting dean and 
attendance coordinator. I started at an annual salary of $2,100, and 
am now receiving $6,300. Iam married and have a wife and two chil- 
dren and one grandchild, 

Because of the high cost of living and the rising prices I became 
interested in operating jukeboxes in the year of 1946, for the purpose 
of supplementing my income. My reason for going into the music- 
operating business was because T was mechanically inclined and have 
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a great knowledge of electronics, and, what was more important, I 
had heard from people who were not too familiar with the business 
that it was a lucrative field, and that a great deal of money could be 
made with comparative ease. 

Mr. Bryson. That is the impression that we had too. 

Mr. Penner. I made inquiries as to where and how to buy machines 
and arranged for a loan of $3,000 from the Amalgamated Bank of New 
York City to enter the business. By dint of hard work and long hours, 
{ was able, over a period of the last 6 years, to purchase and operate 
and place on locations in the city of New York, 60 jukeboxes, which 
[ now own and operate. Since entering this business I have devoted a 
minimum of 8 hours each day, including Sundays, to my business of 
operating jukeboxes; and my hours are regularly from 3:30 p.m. 
to 11:30 p. m., and sometimes as late as 3 and 4 o’clock in the morning. 

I want this committee to know that since entering this business, l 
had not withdrawn 1 penny from its operation, until May 1951, when 
| began to draw $60 per week, because all the money I earned went 
into buying new equipment and meeting my obligations under condi- 
tional sales contracts which I executed when [ purchased new machines, 
not to mention my various other expenses. 

My present route consisting of 60 machines upon sale today is worth 
the sum of approximately $32,000. However, I am personally in- 
debted in the sum of $8,000 representing an unpaid balance on ma- 
chines which I have purchased, which would make my net worth upon 
a sale, approximately $24,000. Upon a sale of this route I would 
necessarily be subjected to a capital-gains tax on a profit of approxi- 
mately $22,000, My accountant advises me that such a capital-gains 
tax would amount to $5,500, which, subtracted from $24,000, which 
represents my net worth, would leave me with $18,500, 

Mr. Crumpacker. May I| interrupt you at that point’ You list 
the value of the route at $32,000. Does that include the value of the 
machines ¢ 

Mr. Penner. That is right. 

Mr. Crumpacker. What percentage of that $32,000 represents the 
value of the machines ¢ 

Mr. Penner. Practically the entire thing. 

Mr. Crumracker. How would you be subject to capital-gains tax 
on the value of the machines which you bought and paid for or are 
paying for? 

Mr. Cuarrerz. He has depreciated the machines. His tax base 
is a depreciated base. He would have to pay the difference between 
the—— 

Mr. Crumracker. There is not 100-percent depreciation. 

Mr. Penner. It says here, I think, my books show a book value after 
‘epreciation of approximately $10,000, 

Mr. Winuts. The difference between 10 and 19. 

Mr. Cuarrerz. I think they depreciate the machines in approxi- 
mately 3 years, under internal revenue rules. 

Mr. Penner. Thus, it can be said that upon the sale of my business 
| would have earned $18,500 for this 6-year period, or an average of 
33,083 per year, or about $60 per week. My average collections, after 
deducting the share paid to the location owner, from each machine is 
only about $7.25 a week. 
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This honorable committee can readily see that if I applied myself 
to any menial labor over a period of 6 years for a minimum of 56 
hours a week, that I could easily have earned this kind of money with- 
out the burden of risk of capital, as well as the worry and aggravation 
that this type of business entails. 

My route of 60 machines consists of the following : 


Capacity of If records are Number of 
Number of machines Type Model records in playable on | records to fill 
machine both sides machines 
28 . Wurlitzer__- 24 . | 24 | No 672 
18 _ AMI AMI ; | »” Yes | 6 
14 : Seeburg. 100 } i Yes... : TO 


It is clearly seen from the foregoing table that if the present pro- 
posed bill is enacted into law, I would have to pay a royalty of 
$1,801.28 each year to comply with the provisions of the proposed bill. 
This represents more than half my annual earnings of my entire 
operation. 

Furthermore, the above table clearly shows that on 672 records from 
which IT would get no use whatsoever, because the machine is physically 
incapable 6f playing more than one side of the record, I would have to 
pay a royalty of $6.72 per week or the sum of 3549.44 per year. That 
isnotall. Even though 32 of my machines as appears from the above 
table which contain at all times 1,060 records, are capable of playing 
both sides of the record, it is common knowledge among the people 
of the industry and a universal practice on the part of the record 
companies to back up a potential hit that is salable, with a composition 
which has no play appeal and generally receive no play from the 
public: and therefore, even though these machines are capable of 
playing either side of the record, 1 would be paying $10.60 each week 
or an annual sum of $551.20 as a royalty for a musical composition 
from which I derive no use or benefit. 

As this bill has been explained to me, and as I read it myself, 
would be required to do the following to comply with the proposed 
law : 

Every time I buy records which I intend to put in my machines, 
] would have to look at the name of the composers and ascertain who 
the copyright owner of both sides of any given record is, and make a 
notation of that. 

When I have placed a given record in a machine, I must then note 
the date I placed the record in the machine. When the said record 
is removed from the machine I must note the date that I remove it. 

At the end of each month for both sides of each particular record, I 
would be compelled, under the penalty of heavy fine to write a letter 
to every copyright owner—assuming I could find out in time each 
month who the copyright owner is—advising each one of them as to 
how long each one of their records was in my machine and remit to 
each of them a check representing their royalty, which in no event 
could exceed 4 cents for each of their songs in any given month, unless 
I had the same record in all of my 60 machines in the same month, 
in which case it would amount to a maximum of $2.40. It is unusual 
in my operation to have the same record in all my machines in the same 
month, however so at the least, I would be compelled to write a mini- 
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mum of 60 checks to 60 different proprietors of copyrights as pro- 
vided for in this proposed legislation. And, it is possible that if all of 
my records are owned by different copyright owners, I would have to 
write 3,600 checks, each and every month, and no check in the excess of 
! cents, 

If it were possible to do this and my bank would still maintain my 
account and not charge me for overactivity and for drawing a myriad 
of checks under $1, I still would be faced with the time-consuming 
element of performing this task. 

Records are placed in mi boxes every lay of the week, except 
Sunday and even then I replace records in an emergency. It therefore 
follows, that the monthly reports required to be made by me to all 
the copyright owners with whom I must deal, would involve keeping 
the most complex and detailed records as to each change which I 
make. 

Each report, without taking into consideration the cost of issuing 
the cheek would require a -cent stamp and a letterhead or roughly, 
a 5-cent item of expense, 

If | ath required to hiake il min iawn of Ov reports i month, that 
would represent a cost of S53 tome. However, it is almost certain that 
I would have to make more than 60 reports each month, and there is 

possibility that I would have to make 5,600 reports each month, 
which item alone, would impose an unbearable burden on my business. 

In addition T would be obliged to keep a very current record of 
who owns what copyright and what his mailing address is. When 
I first place a record in my machine, the copyright may be owned by 
X,. the songwriter. After that record has been in mV mie hine for 1 
week, X might have assigned that copyright to Y. a publisher, and 1 
would have no way of ascertaining that fact. In all innocence and 
cood faith, T would make my monthly report to XN and subject myself 
the rely to the statutory fine because I did not make the re port to 7. 

I, like so many other people whom I know that are engaged in this 
business of operating jukeboxes, am neither equipped, presently, to 
“— such an elaborate system of records, nor do L presently employ 
a bookkeeper who could possibly assist me in keeping such records, 
I have been informed by counsel of my local association of jukebox 
owners and operators that in order to. ‘comply with the law and not be 
subject to drastic liabilities and penalties that the copyright Jaw 
Hn poses, ] would lave to keep i vers elaborate >\ <tem of records. 
In order to do so, it would be imperative on my part to employ an 
expert record keeper. In order to hire a skilled person to do this 
[Vpe of work T would be obliged to offer him a salary which in no 
event could be below $2,600 a vear. As heretofore pointed out, the 
royalty payments which I would be obl iged to make annually would 

mount to SLS801.28. The absolute minimum cost to me of ‘mailing 
out my monthly reports would be $36 a year and the maximum could 
be conceivably, roughly $1,000 a year. Using the minimum figure 
for the expense of mailing, T would be obliged to pay $2,600 a year 
for the employee, plus $1,801.28 for royalties and $36 a year for 
mailing, a grand total of $4.437.28—and that is the minimum amount. 

My sworn tax return for the fiscal year 1950 showed my net income 
from this operation to be $3,798, 

T ask any fair-minded person to explain to me how IT could remain 
in business if this proposed bill becomes a law. 
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I respectfully submit that this is an ill-conceived and onerous piece 
of legislation, and that its passage would compel me to discontinue 
my business. 

T ask this honorable committee to reject this bill and permit me, 
as well as thousands of other little-business men like myself to remain 
in business. 

Mr. Bryson. Thank you, Mr. Penner. 

We have two gentlemen here. Members of the committee have 
asked that they be permitted to identify themselves and just make a 
brief statement. 

The gentleman from North Carolina, Mr. Herndon. 

Mr. Cnrarrerz. Those gentlemen are with us and Iam sure it would 
be agreeable to them to wait until tomorrow. Am I wrong about 
that 7 

Mr. Wittis. He wants to take 2 minutes. 

Mr. Bryson. We do not want to take the witnesses out of turn 
but they requested that they be permitted to speak briefly. 

Mr. Herndon, if you will give the stenographer your full name 
and address and in what capacity you appear. 


STATEMENT OF GEORGE B. HERNDON, OPERATOR, FEDERAL 
MUSIC CO., FEDERAL, N. C. 


Mr. Hernpon. Mr. Chairman, I am George B. Herndon, operator 
of the Federal Musie Co. Tam mayor pro tempore and a layman of 
that city. I want to say here that the few remarks that I make are 
honest and unbiased. I am not one of the madmen that Senator 
Kefauver was talking about this morning. Frankly, I agree with him 
100 percent. I hate the word “racket” as much as he does. If I 
could cast the unanimous vote against gambling, rackets, whisky, 
vice, narcotics, I would gladly do so. 

I am just a little operator, jukebox operator. I have 51 phono 
graphs. Iam married, have two children. The original cost of my 
home was $3,600. I now owe one bank approximately $8,000. 1 owe 
my distributor for the cost of phonographs approximately $67,000. 
But frankly, the Good Lord is letting me meet my obligations and 
Tam making a living. 

Mr. Bryson. You must be a good man to be able to get that much 
money. 

Mr. Hernpvon. Yes: absolutely. Ten years ago you could not 
finance a phonograph in my territory or vicinity. They would not 
honor them whatsoever. But now, you can go in and get them 
financed just like an automobile. But I do want to say this, as I men- 
tioned a moment ago, I am opposed to rackets. I know of nothing in 
that category in my section. But I do say this, that I do not see put- 
ting 2 cents royalty on the jukebox operators will help oppress pailaete 
or gangsterism. 

Now, I know in my city if we were having some kind of gangsterism 
or some racket, we would not put a royalty on anything. We would 
call in the chief of police and work out a system to do away with it. 
And still I say that what T am saying is unbiased and fair. IT am 
a fair-minded person. I operate my “business on the Golden —— 
basis. I treat people like I like to be treated. T never have lost : 
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location since I have been in business. And I think that that is a 
wonderful record if you know anything about the jukebox opera- 
tion—it is a wonderful record. But I do say that I do not think it is 
really fair for them to put a 2-cent royalty on these records. I be- 
lieve that ASCAP could find some other way if they really needed 
the money. 

Mr. Bryson. You think that if these authors, the creators of the 

music used in these machines, were not fairly compensated for their 
work, then according to the philosophy of life that you have given, 
vou would like to see them compensated for it. 
’ Mr. Hernpon. Absolutely. If anything, I would like to see them 
make as much as possible, but I do think that they are going at it 
from the wrong angle, the wrong place, because the jukebox operator 
is absolutely overburdened. If you are meeting your obligations and 
paying your bills, you are fortunate unless you are in the category 
that Senator Kefauver spoke of this morning, wrapped up in many 
other businesses. 

Mr. Wituts. Do you pay a license tax and if so, what type / 

Mr. Hernpon. Yes, sir: in the State of North Carolina you pay 
3100 operator's license, $10 per machine, $5 city, $5 county, and as 
you possibly know it is a $10 Federal license on these things, a use 
tax that was put on during World War IT and was supposed to have 
come off 6 months after World War IT and it is still on and being 
enforced. 

Mr. Bryson. Those are annual figures you are using‘ 

Mr. Hernpon. Yes, sir. Sitting in this chair it is rather hard to 
itemize what these things cost and what have you, but I assure you 
it is sort of like the housewife, always a place to put your money. 

Mr. Bryson. Are there any questions / 

Mr. Crumracker. Are all your machines made by the same manu 
facturer ? 

Mr. Hernpon. <All of the phonographs, coin-operated phonographs 
that [am using at present, are all one make. I do that because it does 
not necessitate stocking various parts. If you have three or four 
different type phonographs you have to have three or four different 
ivpes of replacement parts, components. 

Mr. Crumpacker, | suppose you are regularly called upon by sales- 
nen of various manufacturers ¢ 

Mr. Hernvon. They write you fairly regularly. 

Mr. Crompacker. You receive calls from salesmen of all the manu 
facturers 4 

Mr. Herndon. Not allofthem. Ido not believe I have seen a sales- 
uain in 6o0r 8 months other than the Wurlitzer salesman. 

Mr. Witurs. Mr. Herndon, I think an answer to my question is 
probably obvious, but for the sake of the record, do you deal in slot 

iachines, gambling devices ? 

Mr. Hernxpon. Absolutely not. Never intend to. 

Mr. Rogers. What is your arrangement with the owner of the place 
where the machine is kept? What percent does he get ? 

Mr. Hernpvon. In my city there are seven phonograph operators 
and we put them out on a commission basis. In my city it is a 50-50 
commission basis. We install them free of charge, service them 
weekly, and give them 50-50 of the commission—)0—50 commission 
of the gross take. 
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Mr. Rogers. Thank you, Mr. Herndon. 
Mr. Gore, 


STATEMENT OF EARL P. GORE, OPERATOR, NEW ORLEANS, LA. 


Mr. Gore. T have been in this jukebox business for 25 years. Tam 
amarried man. I have two sons. 

Mr. Bryson. Are you a big operator / 

Mr. Gorr. We il, I guess I would be considered a big operator. We 
operate around 250 pieces of equipment. That is, we hope to keep 
that many out, but we do not alw: ays have that many out. Sometimes 
aman will go out of business, or you lose your location; but we are 
classed at about a 250 group. Sometimes we have more; sometimes 
we have lots of them in warehouses. 

Mr. Bryson. Would you like to make a brief statement without 
questions, confining your remarks to the bill? You are familiar with 
this bill, H. R. 54734 

Mr. Gore, Tam. 

Mr. Bryson. Well, give us your views about that, if you will, 
briefly. 

Mr. Gore. In my particular operation, the racket situation has been 
quite a hardship to us. We in 1950 bought around $8,000 worth of 
records and records would cost us 55 cents plus sales tax. We are 
lucky we are in the city where the record distributors are that we do 
not have to pay the additional postage or freight to have it sent out to 
| us. Weare right in that same c ity. And 1 would say that my average 
for 1950 per machine was about $2.50 per week. 
| 





Mr. Wituis. Did you figure out how much this bill would cost you 
per year? 

Mr. Gore. I did not figure it out, but T can tell you this: 85 percent 
of my machines are what we call the AMI equipment, and they play 
Loth sides of the record. Up until now we have had 20 records to 
the machine—in other words, we have 40 selections, and L concur with 
what some of the other witnesses have said about all the records not 
playing both sides. 

Mr. Wittis. Do you now or have you ever operated slot machines 
or any gambling device / 

Mr. Gore. I have never ope ‘rated slot machines and do not now. 

Mr. Rogers. What is the competition in New Orleans as to dis 
tributors, like yourself, or operators? Are there any number of people 
engaged in that business ¢ 

Mr. Gorge. I am considered an operator, and IL know of at least 50 
people in the city of New Orleans who operate, and there are more. 
‘As a matter of fact, every now and then somebody turns up and says, 
there isa new operator, So ¢ ‘competition is ver sf keen. 

Mr. Bryson. You mean competition is increasing’ More people 
are going into the business ¢ 

Mr. Gorn. It seems that way. 

Mr. 2 You do not have very many going out of business? 

Mr. Gore. Yes, sir; they are going out of business, too. E verybody 
seems to have the idea that it is a business where ¥ ou make a lot of easy 


money. 
Mr. Bryson. That was certainly my impression until today. 
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Mr. Gore. I answer that to a lot of people. All you lave to do is 
eo out at night and repair the machines so that you can go in the day 
rime to collect on them. 

Mr. Bryson. Mr. Gore, of course if the geniuses or artists who write 
our immortal songs had not written these masterpeices there would 
not be any Jukebox operators, would there 

Mr. Gore. No, sir. 

Mr. Bryson. If you knew that some of the great song writers, 
especially those who wrote songs about your country anc mine, like 
Stephen Foster, who died with 40 cents in his pocket, if you knew 
there were any authors now living like that, you would not be opposing 
some method to provide them at least a living, would you ‘ 

Mr. Gore. No. I think they are getting some money out of each 
record we purchase regardless of whether we are able to use it on 
the machine or not. [have very often bought records that [ thought 
were going to be hits and I find out that they were not. 

In other words, they were practically brand new when L took them 
off the machine because they did not make a hit. 

Mr. Bryson. That business is certainly strange. 1 notice here the 
most popular one, the song that made or paid the largest royalty was 
Mule Train, and what music there is in that piece, 1 do not know; and 
yet it made the highest royalty of all. 

Mr. Gore. Mr. Chairman, | think vou answered my question there 
because when a record comes out, for us to know what the public wants 
is quite at job. 

Mr. Rocers. ‘The operators like yourself in the city of New Orleans, 
have you known of gangsters coming around putting pressure on you 
as to What machines you should purchase or tell you to take them out 
of certain places? Did you ever run into that ¢ 

Mr. Gore. No, sir; 1 have been operating for 25 years and I have 
huilt up my business solely on my service and fairly good friendship, 
I might say. 

Mr. RoGreRs. Did vou ever have them approach you hot to go Into 
this territory or not to go into that territory ¢ 

Mr. Gorr. No, sir. My territory consists of the whole State of 
Louisiana, but because of keeping my group together, [ only operate 
in New Orleans and the suburbs, very little in the suburbs, mostly in 
New Orleans. 

Mr. Bryson. Do some of your competitors have machines in the 
same area that you have, on the same streets / 

Mr. Gore. Yes: they have the same kind of machines, too. 

Mr. Bryson. What are the usual arrangements you gentlemen make 
vith the operators of the place of business ¢ 

Mr. Gore. The taverns? 

Mr. Bryson. Yes. 

Mr. Gore. Fifty percent. In other words, we put the machine in 
the location, no charges for service, no charges for installing, and all 
we hope to get is a good revenue out of the machine. 

Mr. Bryson. What is the average life of one of those machines ? 

Mr. Gore. Well, my bookkeeper depreciates mine on the the basis of 
o vears. But that is depreciation. Obsolescence sets in much sooner. 

Mr. Bryson. They change all those lights on you, too, don’t they 

Mr. Gore. Yes, sir. 

Mr. Bryson. First a red light, then a green light. 
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Mr. Wituts. New models come out. 

Mr. Gore. Every year, practically. 

Mr. Wituis. And you have to go and buy, just like the Ford Motor 
Co. comes out with a different model every year. 

Mr. Gore. That is right, sir. 

Mr. Wituts. That is part of the business risk. 

Mr. Gorr. The only difference is, when Ford obsoletes your 1951] 
automobile there is nobody to push you to buy a 1952. We have to buy 
a 1952 in order to hold our location. 

Mr. Rogers. Have you any figures as to what the average machine- 
say you have about 250 out, what will be the average take, so to speak, 
each month? Or do you have those figures / 

Mr. Gore. Do you want that as a general statement? I have a 
figure for 1950. 

Mr. Rogers. That will be all right. 

Mr. Gore. I can give you that, I believe. We had gross receipts, 
this is after paying the location, $62,423 approximately 250 machines. 

Mr. Rocers. That is their half of the take, the location ? 

Mr. Gore. That is my half of the take. In other words, that would 
be their half also at the same figure. 

Mr. Rogers. That is off 250 machines. 

Mr. Gore. Yes, sir. Approximately, ves, sir. 

Mr. Rogers. And you supply all records for those machines? 

Mr. Gore. I buy the records. The location owner has nothing to do 
with the purchasing of the records nor with putting them on. All he 
does is demand it or require that record, if it is a hit number. 

Mr. Rogers. Are you required in your business to give to the place 
that owns the business the records on there that he wants or do you 
select them ? 

Mr. Gorr. We try to give them; we try to give each location the 
records that we think are best for that location. For instance, the 
teen-age location, we will want a certain type of record. At other 
locations, we want something else. 

Mr. Winuts. Do you have some of these locations for teen-agers ? 

Mr. Gore. Drug stores and sweet shops. 

Mr. Crumpacker. You stated that 85 percent of your machines 
were AMI machines. 

Mr. Gore. Yes, sir. 

Mr. Crumpacker. What does that stand for? 

Mr. Gore. This means Automatic Music Instrument Co. They are 
manufactured—— 

Mr. Cremvrackerr. Do you know where they are manufactured / 

Mr. Gore. In Grand Rapids, Mich. 

Mr. Crumracker. Do you receive calls from salesmen for rival 
manufacturers / 

Mr. Gore. Well, no; I do not happen to receive calls from sales- 
men. Each one of the manufacturers has an ageney in my city 
and I am in contact with them you might say from week to week. 

Mr. Crumpacker. I think you said that some of your competitors 
have the same type of machines in the same area ? 

Mr. Gore. Yes, sir. 

Mr. Crumpacker. Are there also machines of other manufacturers 
around that — 

Mr. Gore. Yes, sir. 
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Mr. Crumpacker. They are available if you wanted to buy them / 

Mr. Gore. You can if you have the money; you can get them. 

Mr. Crumpacker. They all have representatives in New Orleans / 

Mr. Gore. Yes, sir. 

Mr. Bryson. Thank you so much, Mr. Gore. 

Who is the next witness on your schedule ¢ 

Mr. Cuarrerz. I would like to have a distributor appear now, if 
we may. Mr. Hughes of Dallas, and may I say if he is too modest 
to say so himself, that he is a member of the executive committee of the 
local council in his area of Christians and Jews, he is on the social 
agency committees in Dallas, active in USO and is quite familiar with 
social agency activities in his area. 


STATEMENT OF ARTHUR C. HUGHES, DISTRIBUTOR, DALLAS, TEX. 


Mr. Bryson. We are glad to have you, Mr. Hughes: and since you 
are from Dallas, may I inquire if you know our distinguished col- 
league from there, Frank Wilson / 

Mr. Hucues. I do; I saw him today. 

Mr. Bryson. You know our distinguished chairman, Mr. Celler / 

Mr. Hugues. I know him very well. 

Mr. Chairman, I am Arthur ©. Hughes. Iam vice president of the 
S. H. Lynch & Co., and we are distributors for J. P. Seeburg Corp., 
coin-operated phonographs. 

Mr. Bryson. Where are they made / 

Mr. Hucues. They are made in Chicago. 

Mr. Bryson. That is one of the three types of machines that the 
gentleman from Brooklyn mentioned awhile ago? 

Mr. Hucues. I believe so. 

Mr. Bryson. Wurlitzer, AMI, and Seeburg and Rock-ola. Are 
they the largest ? 

Mr. Hueues. They are the largest. There are really five. There 
are four that are predominant in our territory. There is Wurlitzer, 
AMI, Rock-ola, Seeburg; those four. 

Mr. Bryson. And will you give us again where these machines are 
usually manufactured, where they are made ¢ 

Mr. Ilucuers. Wurlitzer is manufactured in Tonawanda, N. Y. The 
Seeburg is manufactured in Chicago. Rock-ola is manufactured in 
Chicago. AMI is manufactured in Grand Rapids. I believe that is 
right. 

Mr. Bryson. All right; you may proceed. If you wish to file your 
statement, that will be all right. 

Mr. Hueues. I would kind of like to follow it and I will tell you 
why. 

I might say this: that I have been a distributor connected with the 
distributor or principal in a distributorship for 18 years and of course 
in that 18 years every 2 years in the six States that we operate or did 
operate until the first of this year, practically the first of this year, 
there is legislation that has to do, of course, with the raising of taxes 
and different phases of the business. 

Mr. Bryson. You mean State legislation ? 

Mr. Hucues. State legislation. 

Mr. Bryson. Inthe several States ? 
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Mr. Hugues. In that State legislation, it has fallen to my lot to 
represent the operators. I have represented them a number of times 
in the Texas Legislature; Oklahoma, Louisiana, Mississippi—no, not 
Mississippi, but Tennessee. 

I found that you honorable gentlemen, of course, are interested in 
the type of business that it is; you are interested in how it works, what 
the revenue as an average is to the operator. So I have tried to outline 
this very simply. I have said here, in case you are not all familiar 
with the business, that the manufacturer sells to the distributor—that 
isus. The distributor in turn sells these phonographs to an operator. 
An operator owns and places them in restaurants, coffee shops, cafes, 
and so forth. In our territory, Southwest trade territory, that is the 
six Southwestern States—on a 50-50 basis. 

Now, the physical set-up is that there are approximately 1,200 op- 
erators in the Southwest trade territory, and they operate between 
40,000 to 42,000 phonographs in restaurants, coffee shops, cafes, and 
so forth. This is an average of 35 phonograph locations to the op- 
erator. These restaurants, coffee shops, and cafes employ an average 
of 10 people. 

May I say right here that while they are not here to speak for them- 
selves today, at the same time the cafe owner is very much interested 
in anything that has to do with taxes, for this reason. Many of those 
small places pay their rent from the revenue that they get for their 
half of the take. This represents around 4,000 persons in addition to 
their families in the Southwest trade area. 

Mr. Winris. 400,000 ¢ 

Mr. Hugues. Yes: the revenue from coin-operated phonographs to 
a more or less degree affects them all. 

Now, the investment, the average investment of an operator is 
between S20.000 and $25,000. This includes all new and old phono- 
graphs, automobile, records, needles, and so forth. 

An operator with 35 locations will average from his share of the 
income of the coin phonograph $9 per coin phonograph or $16,580 
aniiually from the 55. His annual statement of income and expense 
would appear as follows. The gross income is $16,380. The ex- 
penses—one of you honorable gentlemen mentioned expenses and I 
had those that reported to me. [ had them list the expenses and I 
have documents to back this up. 

Mr. Bryson. How did you get these figures? Did you send out 
un inquiry like the CPA firm here? 

Mr. Hucues. I went to some of them personally. I have done that 
since 1939. And I have 1939 records, 1944, 1947, 1951, and so on. 

Mr. Bryson. This is across the board, fair? 

Mr. Hucues. Across the board: yes. 

Now, you understand we have large operators with maybe 100, 150. 
I know of no one in our Southwest trade territor y with more than 250, 

The helper’s salary, this is $8,120. That is based on $60 a week. 

The maintenance-—— 

Mr. Wins. So I can follow you, you are talking about a normal 
operator with 35 locations? 

Mr. Hugues. Tam; ves. The maintenance or replacement of parts 
for the phonographs will average $500 annually or he paid $500 for 
that. Auto expense runs $2500, 
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Federal, State, county, city taxes, $575. Ad valorem taxes, S100. 
Rent, $360. Telephone, 8800. Insurance, $475. Professional fees, 
$300, Records and needles, $2,359.16. Depreciation, $3,059. 

His total expense on his 35 is $13,378.16. The operator's net annual 
income is $3,001.84. That is not taking out any salary for himself. 
That is before Federal taxes, incomes taxes. His annual net income 
is less than a fair wage for an employee on a wage or salary basis. 
In hard, cold fact this operator’s average really was 31.65 per week 
per locat ion or SOT.T5 per week for 35 locations. 

You will note that he does not receive any income on this $25,000 
investment. 

The coin phonogr: aph business is a small man’s business. An owner 
with a helper operating around 35 locations is the only permanent way 
io operate. A large oper ation of 100 or more piec es seldom ever pays. 
Income is still 5 cents a tune. 

You have asked, | heard one of you honorable gentlemen ask, why 
the operator stayed in the business if it paid that little? Of course, 
when they went into this business many years ago, it paid better. 
They got a very nice revenue. As the years came along the nickel got 
smaller and smaller and smaller but they still charge 5 cents. We 
have discussed that many times in associations and in gatherings and 
we have watched Coca Coia or Pepsi-Cola when they tried to raise 
their prices to 6 cents; they would try to raise their price in the 
territory and the people did not buy it. We have never felt that our 
price could be raised any higher because the public generally treats 
it as a 5-cent business. 

Mr. Bryson. They found that term referred to in the study of 
economics know nits the point of diminishing returns, 

Mr. Hugues. That is right. 

Now, at the present time we have had a test case or two in asking 
OPS to raise it to 10 cents to test it out to see if the ~ iblie would 
stand for 10 cents and we have been turned down. 

Mr. Wintnis. Under Federal law ¢ 

Mr. Huetres. Under Federal law. 

Now, under “legitimate” I contend, and T might say here as this 
man who introduced me told vou, that I have entered into civie 
affairs nn Dallas ever since | have heen there: and naturally | was 
shocked to hear the Senator refer to it asa gangster business. In my 
experience of over 1S years, | know of no such tacties with the music 
operator. ‘The coin-operated music business is a legitimate endeavor, 
the same as vending candy, chewing gum, cigarettes, or any other 
commodity, The purchaser does not gamble. He picks his own selec- 
tion and he knows what he is getting when he drops a nickel in. We 
have tried it without the selection and put wall boxes around where 
vou could not select the tune and they won't play. 

Now, youths cannot afford to get their entertainment in the large 
hotels with big-name orchestras but they can hear the same orchestra 
for a nickel in a restaurant or favorite drug store. It helps curb 
juvenile delinquency. All over the United States clubs have been 
organized and operators have been asked to entertain the young peo 
ple so they can keep them off the streets, 

Now, as to the loss of revenue to the United States Government. 
reliable information places the number of coin-operated machines, 
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phonographs, on location today as 350,000 to 400,000, ‘This means 
revenue to the Government of $314 to $4 million annually. This 
revenue could be lost to the Government by means of further reducing 
the earnings of the operator to the point where they would turn to 
other fields of endeavor. 

Now, we have to get the average number of phonographs that an 
operator owns, in 1949 and in 1950. The end of 1950, we went to the 
comptroller’s office in the State of Texas in Austin and we got this: 
That the operators paid State taxes on 22,498 phonographs in ‘Texas. 
We had then approximately 750 operators. This was an average of 
30 phonographs to the operator. When I checked this in the last few 
months, I found I took a 35 average. 

I have some comparative figures here for the years 1959, 1944, 1947, 
and 1951. In 1939, operators earned net per phonograph before I ed- 
eral taxes, $72.80 per year and the investment per location was $200. 

In 1944, he earned $37 per phonograph; his investment was $350. 

In 1947, he earned $31.20, and his investment was $400. 

In 1951, he earned $57.75, and his investment per location was $700. 

In 1939, the operator’s cost for records was 21 cents. In 1951, the 
average cost was 55 cents. 

In 1939, his helper cost him $20 to $25 per week. In 1951, his helper 
cost $60 to $75 per week. Of course, everything else is in proportion : 
Automobile, gasoline, oil, and so forth. 

Mr. Bryson. According to this figure, it looks like this business is 
drying up. 

Mr. Hvueues. It is, sir, unless we can do something about it. Of 
course, you can see that average earnings are $5,000, and there are a 
lot of young fellows and a lot of older men, some of them have been 
in the business a long time, and they know no other business. They 
can live out of it and then they hope that sometime either they can 
vet more per records played or that something else will happen. But 
at 5 cents per tune a coin phonograph played to its capacity can 
only play a dollar’s worth an hour. Thatis the limit. If you played 
it to capacity. 

Mr. Crumpacker. By the very nature of the coin slot operation 
you are ina position of having to jump your charge 100 percent in one 
Jump or stay where you are. You cannot increase by increments of 
a cent, or of 5 percent or 10 percent the way most business can. 

Mr. Hucues. That is correct. This might be of interest to you 
gentlemen. In the coin-operating field, you can compare, for instance, 
a man with a lot of capital and a man who doesn’t want work but 
wants his investment to be safe and make pretty fair on his invest- 
ment. Of course, he can buy Government bonds. Instead of bonds, 
he can buy scales. He does not earn as much money; he does not 
have to work. He goes around once every 3 or 4 months and he earns 
fair on his investment and he thinks it is safe, and it is. 

Then you have your cigarette-vending machines. Of course, they 
take a great deal more capital, more work involved; they make more 
money; and you take coin-operated music, a man employed full time, 
he takes full risk and he used to make more money. 

I feel this would be good information for you—we had a credit 
company, like Dun & Bradstreet, on that order, get credit reports from 
operators in Texas, in Dallas, Houston, and San Antonio. We got 
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and I brought with me and can substantiate it, 157 reports, and 
shows that the average net worth of those operators is $15,655. 1 have 
the original reports from the company that investigated. 

My thought is this, and of course I know nothing about the legal 
status, that the operators will not be in a position to stand any more 
tax on them in whatever form it comes. And I would say this, that 
cert ainly I am not opposed to the writer of a song being paid for 
his song, but I do know a little something about that, too. 1 will 
give you an instance, 

Horace Heidt, who is well known and used to play in New York 
City in the Bohemian Room, I believe, in the Roosevelt Hotel—I 
have forgotten now—but at any rate, he wrote me once asking me 
if I would come to New York and discuss with him how he could get 
his tunes accepted on coin phonographs. IT went. 1 had dinner with 
him, and we sat down and discussed it. I told him that he did not 
put out the type of music, in my opinion, that the operators wanted 
at the location and the public wanted inthe locations. “This was before 
we tried to put on selected music where they could select more music, 
more numbers. And I told him. He said, "Well, LT want to do that; 
it is very important. Tam convinced now that it is Important that 
these numbers be played.” He said, “For instance, take that Gold 
Mine in the Sky. It was very popular.” He asked, “Whose record 
is selling on that?” I said, “Sammy Kaye.” He says, “Sammy Kaye 
gets $750 per week for his orchestra: I get close to 83,000.07 ~T said, 

“Well, in the Bohemian Room you are pl: ing the type music they 
want. Maybe that is the only thing your writer or arranger wants 
to arrange, or maybe the only thing he can arrange: probably he 
couldn’t arrange to suit the operator.” Yes,” he said, “he can arrange 
anything.” So he made several numbers up, recorded them, and 
they were made by his arranger. He sent them to me and sent a 
bunch of them, and they were of the type that did not go. 

I only say this to show you that the musicians themselves are very 
much interested in what we put on the coin phonographs, because that 
boosts their numbers. 

There are a lot of things to be considered from the time a man writes 
a tune. It is like a lot of young boys I have dealt with in my time, 
and of course all of them sooner or later have some notion of inventing 
something, and they want vou to help them see if they cannot get 
something done with these inventions. Of course, it is a long propo- 
sition from their invention to their being put over to the public. It 
has to be something that can be made easily, that has to be, they have 
to have a sales organization. They have to havé a good fac tory to 
put them out. It takes a lot of money, and so on. That is the same 
way with these tunes, too. Very few fellows could walk up to Bing 
Crosby and ask him to sing their song for them. 

Mr. Crumpacker. This may be somewhat out of your line, but can 
vou tell me how much royalties the artists and musicians get out of this 
per record ¢ 

Mr. Hucues. I will have to leave that to some other authority: I 
do not know. 

Mr. Bryson. But fair man that you are, you would not be opposing 
any relief that might be provided the authors, the creators of music 
that they should receive fair compensation for their efforts. 
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Mr. Hueues. I would not oppose it; only in this case they are asking 
it from people who are not able to pay it; and I think in the end—this 
is my candid, honest opinion—I think in the end it would hurt them. 
and they would be the losers the same as the operator. That is my 
judgment. 

Mr. Bryson. In other words, you think they are killing the goose 
that laid the golden egg? 

Mr. Huaters. Yes, I do. 

Mr. Harris. Sir, haven’t other expenses gone up in the operation 
of the machines over the years? 

Mr. Huaues. Have the expenses gone up’ Yes. I consider that 
they have tripled. 

Mr. Harris. You feel that this would be the straw that breaks the 
camel's back ? 

Mr. Hucues. That is what Ithink. They are working on an awfully 
slim margin. You take $3,000; that is an average. That is a fair 
proposition. 

Mr. Harris. How do you distinguish, then, between this property, 
if it is property, and the purchase of needles, records, and the other 
iiems that vou purchase ? 

Mr. Hucurs. How do you distinguish 

Mr. Hanns. The purchase of this property from the other prop- 
erty that you purchase for the machines? You say that this will be 
the straw that breaks the camel’s back. 

Mr. Hucurs. From the operator’s standpoint. 

Mr. Harris. Why is it fair, more equitable to pay for an increase 
in the cost of the record or an increase in the cost of the needle but 
not fair to pay these composers for the use of their works? 

Mr. Hueners. Well, I cannot answer that for this reason, the fair- 
ness of it from their standpoint, Iam not arguing that because it may 
be very fair for them to get more money: I do not know. But I can 
argue only that from my experience of 18 vears in keeping up with 
this, it is my business to do it, the operators cannot stay in business 
and stand any more traffic. That is the only contention I try to make. 
I do not know what is back of that. 

Mr. Bryson. You do not think it would be practical, for instance, 
to raise the slot requirements? We think nothing now of putting in 
the extra pennies for a package of cigarettes or drinks, all except 
Coca-Cola. That does not seem to trouble us much because we have 
become accustomed to it. You think it would seriously injure the 
jukebox industry if a tax like this or a similar one was placed upon it 
which required inserting along with the nickel a penny or maybe two 
pennies. Do you think that would not be profitable / 

Mr. Hvueturs. It would not be practicable on penny deals for this 
reason, that there is no arrangement made to take a penny. 

Mr. Bryson. There were no arrangements in these other machines 
until a few years ago. 

Mr. Huaguers. Of course, it has always been that they took 5 cents 
and later on they put it so you could drop 5, 10, or 25 

Mr. Bryson. You can put in a quarter and the machine will take a 
nickel ont and give you back two dimes. 

Mr. Hucues. Not in coin-operated phonographs. Of the 400,000 
on location there would not be one that could give von back a penny. 








RECORDINGS IN COIN-OPERATED MACHINES 179 


Mr. Bryson. The law might provide that after a certain date in the 
future—in the meantime as you say these machines become obsolete 
very rapidly—the tax shall be e ffective on all machines manufactured 
after that date. 

Mr. Hucues. We come to this again, as IT said. Coca-Cola. We 
watch that closely because that is a nickel business, we saw them try 
it. We saw Pepsi-Cola try it. They both went back to the nickel. 
Then right at the present time OPS has stopped us when we lave 
asked to try out the dime. 

Mr. Bryson. We are not going to have OPS always. 

Mr. Hugues. Maybe not. 

Mr. Bryson. Thank you very much, Mr. Hughes. 

Who is the next witness on your schedule ¢ 

Mr. Cuarrerz. Mr. Stone, from ‘Texas. 

Mr. Bryson. Come forward, please, sir, and give your name and 
address to the stenographer. 


STATEMENT OF J. V. STONE, MUSIC MACHINE OPERATOR 


Mr. Srone. My name is J. V. Stone of 5631 Richmond Avenue, 
Dallas 6, Tex. 1 am an operator of coin-operated phonographs and 
have been for 26 years. L operate 75 machines and, except for a few 
penny-operated scales, LT have no other business. 

Until a few years ago my wife was my only helper in my jukebox 
business. Tam now 59 vears old and have, therefore, of peces vears 
needed an extra helper. Since Tam unable to keep up the long hours 
and do all the route work and answer all the trouble calls, night and 
day, that I used to do when I was younger, it is necessary that this 
employee be reliable and soot Pg Such men are rare and get a good 
salary. This salary, of course, comes out of the nickels that are col- 
lected from my machines. All of my 75 machines are within the city 
limits of Dallas, Tex., and 75 percent of them are in places that serve 
food. ] furnish and Sey ice one free of charge in the recreation roo 
of the Grace Methodist Chureh. 

Of the locations where I do receive a share in the receipts, every 
one of them is on a 50-50 basis. No other payment passes between 
myself and the location owner. At a location where a jukebox is 
plaved relatively frequently. a jukebox will normally last for about 
tyears. That machine can then sometimes be placed in a less favor- 
able location for a few years. A machine, of course, may wear out 
mechanically after a few vears of hard use, but just as frequently they 
become obsolete in appearance because of newer and fancier models 
that have been placed on the market. Of course, restaurant owners 
like to have the most recent and nicest-looking machine possible i 
their places of business. 

Mr. Bryson. Some of them could charge a fee just to look at them. 

Mr. Srone. | need not explain to this committee, IT am sure. that 
prices have been increasing at a frightful rate, and, in addition, in 
my part of the country the tax on each machine, not including income 
tax, is $20.68 each year. 

ven with my helper, it is still necessary for me to work 10 hours 
a day, 6 days a week. When Iam not out on a route, Tam at home 
repairing machines in my shop, figuring out what records IT should 
place in the machine the next day. Then T have to catalog the records 
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which I have removed from jukeboxes before putting them in storage, 
since I may use them again at a later date. Up to now, I am still the 
only one who selects and catalogs the records for these machines, but 
my serviceman employee does help me in the installation, repair, and 
maintenance of the machine. 

I will not go into details concerning my expenses other than to refer 
you to my attached financial report which I used in filing my income 
tax return. You will note that Iam required to pay my serviceman 
about $5,600, but the net receipts to me from the business is only a 
little over $1,500. I do not want to suggest to the committee that I 
have never made more than $1,500 from my business, but last year 
was a very bad year for me, and I had to use up some of my savings. 
[ am sending my daughter to college. 

Under the proposed bill the royalties which I understand that I 
will be required to pay, would be more than my last year’s net receipts. 
I will be very happy to answer any questions concerning these figures, 
and [assure you they reflect the true status of my business. 

Mr. Wituts. This is a take-off from your income tax return ? 

Mr. Sronr. Yes. 

I am sure that my wife, who already works very hard with me in 
my business doing my typing, which includes typing the titles on the 
little title slips that go in each machine, and who also does all my 
bookkeeping for me, would find it impossible to keep up with the 
hundreds of monthly reports and payments which [am told would 
be demanded of me under this bill. 

Before I close, IT would like to mention that every one of my 
machines is still on a 5-cent basis, and every location owner with whom 
I have talked whenever the subject arose, has indicated that he just 
would not keep a machine with the 10-cent play in his place of busi- 
ness. It may not be known but if you stop to calculate the matter, 
you will see that the maximum a machine can take in, even if played 
continuously without a break, is $1 an hour under a 5-cent play. A 
machine is rarely played at this rate, however. 

I earnestly ask this committee to take into consideration the 
facts which I have presented to you about my business, which T know 
are typical of other operators in my part of the country, and please 
reject this bill. 

I would like to say one other thing. That I was in business 6 
vears in Arizona, and in 20 years in Dallas and never has anyone 
ever told me that I should do anything. No distributor has ever 
told me that I must buy his machine. No other operator has ever 
told me that IT cannot do this or cannot do that. Neither has any of 
the officials in any place ever told me what T could do and what I 
could not do in placing my machines. 

Mr. Bryson. What make machine do you use? 

Mr. Stone. I use them all. Some of the older type. That is one 
reason my returns are not as good as some of the others. IT use some 
of the old, old models. I have some Mills and some Gables. Not 
many people know that Gable is still making machines. 

Mr. Bryson. They are not the type shown on these pictures, shown 
in 1909? 

Mr. Sronr. They did make them in 1915. I have Rockolas. 

Mr. Bryson. What is your average take from each machine? 

Mr. Sronr. Between $7 and $8. 
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Mr. Bryson. It looks like the take is greater in the South than in 
the North. 

I believe this gentleman from Brooklyn said his was $7. Another 
gentleman from New Orleans said his was $9, and you gentlemen in 
Texas get $8. 

Mr. Stoner. Of course we have some more Texas operators. Their 
business may be better than mine. They are younger men and I can- 
not scuffle like they can. 

Mr. Bryson. I wondered if they got more money from our people 
than they were getting up in New York. 

Thank you very much, Mr. Stone. 

Mr. Cuarrerz. T understand Mr. Donovan is here. I do not wish 
to be responsible for taking his time. 


STATEMENT OF JAMES DONOVAN, REPRESENTING THE NATIONAL 
LICENSED BEVERAGE ASSOCIATION 


Mr. Bryson. We have so many statements that we are going to 
have to do like that gentleman from Brooklyn. We are going to have 
to get an additional clerk to look after our statements. 

Mr. Donovan. Mr. Chairman and gentlemen of the committee. My 
name is James Donovan. I live in Cincinnati, Ohio. IT appear here 
today on behalf of the membership of the National Licensed Beverage 
Association—an association of hotels, taverns, and restaurants. Our 
organization is Nation-wide, having affiliates the length and breadth 
of the United States, as you will notice from the list of our affiliates 
appended to my statement. Tam chairman of the legislative commit- 
tee of our association. T own and operate my own establishment in 
Cincinnati, Ohio. 

For clarity in this statement, I shall refer to those who belong to 
our association as members and their places of business as establish 
ments. Persons other than our members who are the owners of auto- 
matic phonographs or jukeboxes will be referred to in this statement 
as operators. 

The large majority of the members of our association have jukeboxes 
in their establishments. It is equally true that the greater proportion 
of our membership do not own their own jukeboxes, but these ma- 
chines are placed in our establishments by operators who are the 
actual owners of the jukeboxes. 

Our appearance here today is to point out to the committee the prac- 
tical problem which we face as owners of small business establish- 
ments wherein the great majority of our members have a substantial 
investment and are wholly dependent upon the profit they realize from 
the establishment for their livelihood. We are besieged with rising 
costs in all branches of our business so that any additional costs which 
might be passed along by reason of our having to pay any additional 
sums of money in the operation of our business affect us very adversely. 

Permit me to tell you of the typical division of revenue from the 
operation of a jukebox owned by an operator and placed in one of 
our member's establishments. Many years ago—in fact, so long ago 
that most of us cannot remember—these machines were placed in our 
establishments with a division of revenue on a 50-50 basis. We, of 
course, always have and still do provide the location, the power, and 
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are constantly providing service so that the machine may be played, 
other than, of course, the actual servicing for mechanical repairs. 

Today, the split of revenue is quite uniform: 60 or 70 percent for 
the operator and only 30 or 40 percent for our members. 

However, there are many instances where the following is a typical 
operation. The operator receives a flat minima guaranty from 
our members. For instance, one case comes to my mind where the 
operator receives a flat minimum guaranty of $15 per week. Any 
revenues over and above the 815 are then divided on the basis of 60 
percent for the operator and 40 percent for our member. The worst 
part of the deal, however, is the fact that if the machine fails to gross 
the S15, our member must pay the difference between that taken in 
and the guaranty of $15 out of his own pocket. 

In addition to the division of revenues, as pointed out above, it is 
a common practice for the operator to take out of the machine before 
the split of revenues all local and State license fees as well as local, 
State, and even Federal taxes which are directly assessed against the 
automatic phonograph or jukebox. This has the further effect of de- 
pleting the revenue of our members by reason of this practice of the 
operators. 

Tam sure it will be clear in your minds, therefore, that any addi- 
tional operating costs which might be imposed might well be passed 
along by the operator to our members. There is no possibility of 
passing along any added costs by a raise in the price per play for a 
jukebox since the price per play was frozen by the application of the 
Defense Production Act. 

We recognize that IT. R. 5473 contains a protect ive feature whereby 
the rovalty license fee is limited. Still without some further protec- 
tion, even this limited royalty or license fee we are sure would be 
passed along by the operator to our member. 

We believe that H. R. 5473 does give us some advantage in that a 
specific exemption is provided for our members who own their own 
machines from having to pay the royalty or licensing fee. We cer- 
tainly hope this provision will be ret: ained in the bill when and if it is 
enacted into law. 

We believe there should be, however, suitable language incorporated 
in the bill to the effect that it would be illegal for any operator of a 
jukebox to pass along to our members the added costs which might 
be a consequence of the operator having to pay a royalty or license fee 
for the reproduction of copyright music. Unless there is some word- 
ing in the statute itself to this effect, we know the continued operation 
of jukeboxes owned by operators and placed in the establishments of 
our members will result in our members merely providing a service 
to their patrons for which they will receive no compensation what- 
soever. 

The bill in its present form is a further threat to the establishment 
owner in that it does not ager t him from the danger of infringement 
suits. By the terms of the bill the operator can license the use of the 
record by paying a statutory fee of 1 cent per week. Suppose however 
that the operator either refused to enter into licensing agreements 
with the two well-known organizations which act as agents for copy- 
right owners or suppose the operator does enter into such agree- 
ments but fails to pay the statutory fee to an independent composer 
who is not represented by either of those agent organizations, 
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In either such event, the first time such a composition is played in 
that establishment there has been a public performance for profit not 
protected by the statutory exemption and the establishment owner 
becomes liable for infringement of the copyright. Since the public 
performance would have taken place in the establishment the owner 
thereof would be the logical defendant in such a suit. The S250 mini- 
mum damage provision of the present law makes this liability a real 
threat to the premise owner, 

We believe there should be suitable language in the bill to protect 
establishment owners from infringement suits. 

We earnestly and respectfully request your coniittee to give seri- 
ous thought and consideration to our requests, namely, that there be 
some very adequate safeguards in the language of this bill to protect 
our individual members, not only those who own their jukeboxes, 
but also to protect those who now have jukeboxes owned by operators, 

That, in essence, is the attitude of the association of which I am 
the national legislative chairman. 

Mr. Wists. In other words the bill is all right with vou if we 
provide that they cannot pass this charge on to vou and that you shall 
be immune. Otherwise vou are not against it. 

Mr. Donovan. As a matter of historical fact, it seems that the 
tavern owner, so to speak, is the tag man at the end of the line. 

Mr. Wituts. The operator says he is not “it.” 

Mr. Donovan. We rather suspected that from the test WnOny offered 
before mine. We feel that any cost of production, whether it be in 
the field, the grain, or the producer of raw materials that finds its 
way into the manufacturer, or to the distiller, or to the breweries 
is passed down and the increase of operator cost of materials, to the 
various manufacturers, to the distributor, to the jobber, and finally us. 
And we being the tag end, we have to absorb these numerous raises. 
Sometimes they have not been too large but just large enough that as 
one of my predecessors this afternoon remarked, it was the straw that 
could break the camel's back. 

We feel further that operating under OPS or CPR-11, whereby 
we are limited to operation costs, rather our charges as to our cost 
price which is the combination of our food cost and our alcoholic 
beverages. We feel as though labor costs have risen. <All of the 
various things—it might be labor, it has been labor, it has been 
rents—which we cannot figure into costs of material or the prod- 
uct which we retail. We are of necessity small-business men, that 
probably has six or seven liundred sales or more. 

Another day that might average anywhere from 5. 10, 15, 20 cents 
maybe to 50 or 60 cents and some of these raises have been of such 
proportions that while small, we have been unable to adjust them in 
size of the commodity which we sell and charge the price according |y. 
By that IT mean very recently, as recently as last week I think, the 
breweries were accorded some relief of TO cents a barrel. There is 
no way that we can possibly adjust that raise in the price that we 
can recapture so to speak, from the consuming public. 

Mr. Rocers. Cannot charge a penny more for beer? 

Mr. Donovan. That is exactly right. This has happened in sne- 
cessive steps and we feel that these little things amount to a mat- 
ter of substantial interest to us sometimes whether it is a little return 











184 RECORDINGS IN COIN-OPERATED MACHINES 


from the telephone charge, from the peanut man, and the various 
things and from the jukeboxes. 

And we feel as though—this may be an assumption—but it is our 
sincere opinion that the intent of the sponsors of this bill did not 
intend to fasten any of this cost onto the, shall we say, establishment 
owners which would be ourselves. 

That may be presumptuous, but we are really of that opinion. 
That the cost of this operation, of H. R. 5473 has been aimed, we 
believe, at the operator. Whether that is to be passed on to us we are 
not sure, but we will assume that was in their minds. 

Mr. Rogers. What position do you have with the National Licensed 
Beverage Association ¢ 

Mr. Donovan. Myself? I am chairman of the national legislative 
committee. 

Mr. Rogers. Do you operate a tavern 4 

Mr. Donovan. I have since June 1932, which was about 2 months 
after the Congress said that beer was nonintoxicating. 

Mr. Rogers. 1935. 

Mr. Donovan. 1933, 1 beg your pardon. 

Mr. Rocers. Do you own jukeboxes or do you have them put im on 
a percentage basis ¢ 

Mr. Donovan. Well, I made a reference before to the 50-50 split, 
to 60-40 and to 70-30, Sometimes they start off being a 50-50 split 
but through some arrangement, or oral agreement with the operator, 
there is a slight charge attached thereto which may be a guaranty o1 
it may be a service charge. 

Mr. Rogers. First you make reference to some of your members 
owning their own machines. 

Mr. Donovan. That is right. 

Mr. Rogers. Do you have any information as to the number of 
members who may own just the one machine, that he operates in his 
own establishment. In other words he is the owner of the establish- 
ment. He goes out and buys a jukebox. How many in your industry 
go out and buy the jukeboxes / 

Mr. Donovan. I would guess—and I base this upon the exchange 
of information of our quarterly meetings throughout the various parts 
of the United States—I would say probably not over 1 percent of the 
establishment owners own their own machines. 

Mr. Rogers. Have you had any indication or has it ever been di- 
rected to your attention that those owners were compelled to take a 
certain machine and if they did not take that machine they would 
vet retaliations in some manner ? 

Mr. Donovan. To my knowledge, no, there has not been. No. 

Mr. Rogers. Did you ever hear it discussed in any meetings of the 
association, that certain groups have complete charge of the distribu- 
tion of these machines in the establishments ? 

Mr. Donovan. Other than that, I must refer you to my home city 
of Cincinnati which you probably have read about, there is a rep- 
utable organization of operators there and IT have a high regard for 
those jukebox operators in that association. 

Mr. Rocers. I understand that is Senator Taft’s home town. 

Mr. Donovan. That is correct. 

With the sort of collateral services there is a union of services. 
electrical services operators. 
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Mr. Bryson. I think it is proper to mention the Senator’s name. 
We had the privilege of having a distinguished Senator of another 
camp with us this morning in person. 

Mr. Reep. Am I right that Governor Lausche was once mayor of 
the city there ? 

Mr. Donovan. Yes, he was of Cleveland. Not Cincinnati. 

What I started to explain to you, sir, was that there is an associa- 
tion, and I think a very reputable one because I know some of these 
gentlemen from the jukebox people personally. But whether it is 
merely coincidence there was something that happened recently which 
you may have read about and there was, it gained a bit of press notice, 
flamboyant notice on the first page. 

Having been a native of Cincinnati these many years, I know of 
no form of racket that exists in Cincinnati. 

Mr. Rogers. When you testified that these operators first may start 
in at 50 percent and then may ask $15 as a minimum, and later in- 
crease the amount, that is not through any racketeering ¢ 

Mr. Donovan. No racket at all. We are quite cognizant of the 
fact that the jukebox operator has met with increased costs of opera- 
tion. We understand from someplace, and records and labor and 
the various things, but likewise, we neutralize, hope to neutralize 
that somewhat by saying that we have met with like manner of opera- 
tion of the increase of operations, plus some very top-heavy taxation. 

Mr. Rocers. That is all, Mr. Chairman. 

Mr. Donovan. Just sort of clarifying that there could be a 70-30 
split, that is in effect such a split. Here I have about five collection 
reports. 

Mr. Rogers. From your place? 

Mr. Donovan. Just chosen at random. Very modest operation. I 
see one here for $10, $11, $16, and $8, and there is one other one 
somewhere. And off the top they take the $5 for expenses. Well, 
that means here we have this in first place which is $11. Five dollars 
off the top means $6 to divide. 

Mr. Rocers. Per week or per month? 

Mr. Donovan. This is a week. Leaves $6 to divide. This leaves 
the establishment owner with $3 out of the $11. So what starts out 
to be a 50-50 split turns out to be a little bit beyond that. 

Mr. Bryson. Considerably beyond that, it looks like. 

Mr. Donovan. Yes. 

Mr. Rogers. You feel that if he had to pay this additional 2 cents 
a week or per record, that he would just take that off you people / 

Mr. Donovan. That is our deduction. All other raises that were 
passed along the line from any operation of any kind. 

Mr. Rogers. Thank you. 

Mr. Bryson. Thank you, sir. 


STATEMENT OF THE NATIONAL LICENSED BEVERAGE ASSOCIATION BEFORE SuBpcoM- 
MITTEE No. 3 OF THE COMMITTEE ON THE JUDICIARY House OF REPRESENTATIVES 


Mr. Chairman and gentlemen of the committee, my name is James Donovan. 
I live in Cincinnati, Ohio. I appear here today on behalf of the membership 
of the National Licensed Beverage Association, an association of hotels, taverns, 
and restaurants. Our organization is Nation-wide, having affiliates the length 
and breadth of the United States, as you will notice from the list of our affiliates 
appended to my statement. I am chairman of the legislative committee of our 
association. T own and operate my own establishment in Cincinnati, Ohio. 
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For clarity in this statement, I shall refer to those who belong to our asso- 
ciation as members and their places of business as establishments. Persons 
other than our members who are the owners of automatic phonographs or juke- 
boxes will be referred to in this statement as operators. 

The large majority of the members of our association have jukeboxes in their 
establishments, It is equally true that the greater proportion of our member- 
ship do not own their own jukeboxes, but these machines are placed in our 
establishments by operators who are the actual owners of the jukeboxes. 

Our appearance here today is to point out to the committee the practical prob- 
lem which we face as owners of small-business establishments wherein the 
great majority of our members have a substantial investment and are wholly 
dependent upon the profit they realize from the establishment for their liveli 
hood. We are besieged with rising costs in all branches of our business, so 
that any additional costs which might be passed along by reason of our having 
to pay any additional sums of money in the operation of our business affect us 
very adversely. 

Permit me to tell you of the typical division of revenue from the operation 
of a jukebox owned by an operator and placed in one of our member's estab 
lishments. Many years ago—-in fact, so long ago that most of us cannot remem- 
ber—-these machines were placed in our establishments with a division of reve- 
nue on a 50-50 basis. We, of course, always have and still do provide the 
location, the power, and are constantly providing service so that the machine may 
be played, other than, of course, the actual servicing for mechanical repairs. 

‘Today, the split of revenue is quite uniforin: 60 or 70 percent for the operator 
and only 30 or 40 percent for our members. 

However, there are inany instances where the following is a typical operation : 
The operator receives a flat minimum guaranty from our members, For in- 
stance, one case comes to my mind where the operator receives a flat minimum 
guaranty of S15 per week. Any revenues over and above the $15 are then 
divided on the basis of GO percent for the operator and 40 percent for our mem- 
ber. The worst part of the deal, however, is the fact that if the machine fails to 
gross the S15, our member must pay the difference between that taken in and 
the guaranty of 815 out of his own pocket. 

In addition to the division of revenues, us pointed out above, it is a common 
practice for the operator to take out of the mmechine before the split of revenues 
all local and State license fees, as well as local, State, and even Federal taxes 
which are directly assessed against the automatic phonograph or jukebox. This 
has the further effect of depleting the revenue of our members by reason of this 
practice of the operators, 

IT am sure it will be clear in your minds, therefore, that any additional operat 
ing costs which might be imposed might well be passed along by the operator 
to our members. There is no possibility of passing along any added costs by a 
raise in the price per play for a jukebox, since the price per play was frozen by 
the application of the Defense Production Act. 

Ve recognize that TL. R. 5478 contains a protective feature whereby the royalty 
license fee is limited. Still, without some further protection, even this limite! 
rovalty or license fee, we are sure, would be passed along by the operator to 
our member. 

We believe that H. R. 5475 does give us some advantage, in that a specific 
exemption is provided for our members who own their own machine from having 
to pay the royalty or licensing fee. We certainly hope this provision will be 
retained in the bill when and if it is enacted into law. 

We believe there should be, however, suituble language incorporated in the bill 
to the effect that it would be illegal for any operator of a jukebox to pass along 
to our members the added costs which might be a consequence of the operator 
having to pay a royalty or license fee for the reproduction of copyright music 
Unless there is some wording in the statute itse!f to this effect, we know the 
eontinued operation of jukeboxes ownel by cperators and placed in the estab 
lishments of Our members will result in our members merely providing a service 
to their patrons for which they will receive no compensation whatsoever, 

The bill in its present form is a further threat to the establishment owner in 
that it does not protect him from the danger of infringement suits. By the terms 
of the bill the operator can license the use of the record by paying a statutory 
fee of 1 cent per week. Suppose, however, that the operator either refused to 
enter into licensing agreements with the twe well-known orgunizations which 
act as agents for copyright owners, or suppose the operator does enter into 
such agreements but fails to pay the statutory fee to an independent Composer 
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who is not represented by either of those agent organizations. In either sach 
event the first time such a composition is played in that establishment there has 
been a public performance for profit not protected by the statutory exemption 
and the establishment owner becomes liable for infringement of the copyright. 
Since the public performance would have taken place in the establishment, the 
owner thereof would be the logical defendant in such a suit. The 8250 minimum 
damage provision of the present law makes this liability a real threat to the 
premise owner. 

We believe there should be suitable language in the bill to protect establish 
ment owners from infringement suits. 

We earnestly and respectfully request your committee to give serious thought 
and consideration to our requests, namely, that there be some very adequate 
sufeguards in the language of this bill to protect our individual members, not 
only those who own their own jukeboxes but also to protect those who now have 
jukeboxes owned by operators. 


AFFILIATES OF NATIONAL LICENSED BEVERAGE ASSOCIATION 


Arizona Retail Liquor Dealers Association 
Assoviated Tavern Owners of Brooklyn, Ine 
Associated Tavern Owners of Utah, Ine. 

Buckeye Retail Liquor Dealers Association 
California Tavern Association 

Cass County Liquor Dealers of Fargo, N. Dak. 
Central and Northern California Tavern Association 
Chicago Tavern Owners Association 

Hawkeve National Beverage Association 

Idaho Licensed Beverage Association 

Iinois State Retail Liquor Dealers Association 
I}linois Tavern Owners Association 

Indiana Retail Alcoholic Beverage Association, Ine, 
Maryland State Licensed Beverage Association, Ine. 
Massachusetts Retail Liquor Dealers Board of Trade 
Michigan Table-Top Licensees’ Congress 

On-Sale Liquor Dealers of Minneapolis, Ine. 
Minnesota Retail Liquor Dealers Association 
Montana Retail Liquor Dealers Association 
Nebraska Beer and Liquor Retailers Association 
New York State Restaurant Liquor Dealers Association 
North Dakota Beverage Dealers Association 

Oregon Licensed Beverage Association 

Restaurant Beverage Association of Washington, D. C. 
Rhode Island Retail Liquor Dealers Board of Trade 
St. Paul On-Sale Liquor Dealers Association 

South Dakota Liquor Dealers Association 

Tavern League of Wisconsin, Ine. 

United Tavern Owners of Vhiladelphia 

United Licensed Beverage Association of New Jersey 
Wisconsin Tavern Keepers Association 

Wyoming State Retail Liquor Dealers Association 


Mr, Cuarrerz. May Mr. Adams be heard next, Mr. Chairman? He 


is another representative of the tavern owners. 


STATEMENT OF RAY S. ADAMS, EXECUTIVE SECRETARY, 
CALIFORNIA TAVERN ASSOCIATION 


Mr. Apams. Mr. Chairman, I am Ray S. Adams. I am executive 
secretary of the California Tavern Association. My address is 541 
South Spring Street, Los Angeles, Calif. 

Rather than burden you and to save as much time as possible, I am 
not going to read my statement, a copy of which you have. Instead, I 
think I could better help the committee to understand the situation 
that we are faced with by covering just the high lights of my statement. 

(The statement referred to is as follows 4 
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STATEMENT OF Ray S. ApAMS, ExecuTIve SECRETARY, CALIFORNIA TAVERN Asso- 
CIATION, BEFORE THE SUBCOMMITTEE ON PATENTS, TRADE-MARKS, AND Copy- 
RIGHTS OF THE House JupICcIARY COMMITTEE, OpposinG H. R. 5473 


Ray S. Adams is my name. I am executive secretary of the California Tavern 
Association from Los Angeles, Calif. I am speaking for some 12,000 tavern 
owners in California who have jukeboxes in their establishments. 

I was present here in Washington last October when your committee was 
hearing representatives of the composers and publishers of music. Their argu- 
ments in favor of the legislation proposed in H. R. 5473, impressed me very much. 
I could just visualize these young ambitious song writers sitting up all night in a 
small, cold, dingy room writing their musical compositions, and then beating 
the sidewalks all the next day, poorly clothed and half starved, struggling to 
sell them. I was deeply touched, as, no doubt, were members of this committee, 
I honestly felt that they should get that extra penny pér song. 

When I returned to California, I decided to make a survey to see if I couldn't 
dig up additional facts in favor of the bill and, at the same time, line up a few 
supporters from among our association’s membership. Much to my great sur- 
prise, I learned that those famous song writers, for whom I was feeling so sorry, 
had composed most of our popular musical hits recorded on jukebox records, and 
that they were getting along quite all right. I found that our smallest tavern 
operation with just an old broken-down piano player was required to execute 
a written contract with ASCAP and BMI to the tune of $60 a year in order 
to play their music. 

In addition, should this piano player allow himself to be persuaded to sing a 
song or two while playing them, the tavern owner is subject to paying the Gov- 
ernment a 20-percent tax on his total receipts taken in during the hours the 
piano player is on duty. This, of course, is on top of the $12 per gallon he has 
already paid Uncle Sam for the distilled-spirits merchandise that he sells, to 
say nothing of the many State and local taxes that he must pay if he is to con- 
tinue in business. Of course, larger establishments with live entertainment and 
dance bands pay a much heavier annual fee to ASCAP. Many of our tavern 
owners refer to this as a shake-down racket, but I always explain to them that it 
is the law and is legitimate. I know, however, that few of them really believe me. 

I have surveyed the jukebox situation in California and know that the average 
amount taken in by a jukebox in a tavern is about $35 per month. The general 
practice in California with respect to division of receipts has been, for years, to 
divide on a 50-50 basis, with some exceptions. 

Few tavern owners own their own jukeboxes. In California I would say that 
less than one-half of 1 percent do; they can't afford them. Costs of parts, re- 
pairs, and records are prohibitive from an individual owner’s standpoint. 

The great majority of our music boxes—75 percent or more—have a 5 cents 
maximum charge per play. OPS regulations prevent them from raising their 
price. Some operators, however, did take a chance on losing their locations 
and customer players by changing their slots to 10 cents before the OPS freeze 
order took effect. The receipts were increased, but not much. 

After considering all the facts in our part of the country, we have concluded 
that neither the tavern owners nor the jukebox operators are making enough 
money from jukebox music to justify paying more money to ASCAP. We know 
that the jukebox operators with their expenses do not realize any great profit 
from the money that they get from their locations, and we certainly know that 
we tavern owners don’t. This is especially true since the advent of television. 
As the bill is presently worded, location owners are liable for payment of the 
royalties even if only one jukebox is there: but if the bill is amended to change 
this, we know that the jukebox operators and the tavern owners will be hard 
put trying to shove the burden of the increased payment on each other. We do 
not believe that the popular song writers will be seriously hurt if this proposed 
legislation is refused passage. There are many thousands of small tavern owners 
who will feel the pinch of increased royalties from jukebox music. The tavern 
owners have been dealing for many years with ASCAP and would not be in favor 
of them coming into control of the jukebox business. We do know also that the 
high royalties provided for in this bill are way out of line with the amount of 
money that comes out of jukeboxes. 

Since I know that this committee is here to consider the welfare of all groups, 
I ask you to consider my appeal, on behalf of the tavern owners, to vote against 
this bill. 
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Mr. Harris. Excuse me, Mr. Adams, is your association a member 
of the group Mr. Donovan mentioned / 

Mr. Apams. We are an affiliate of the National Licensed Beverage 
Association. 

First, I would like to call your attention to the fact that we have 
what we call on-sale-license establishments. ‘Those places are what 
we normally refer to as taverns. We have nearly 14,000 of them or 
13,873 to be exact. Of those, I would safely say 12,000 of them are 
locations for these music boxes. Therefore, the situation as far as 
we are concerned in California, is one of concern. 

This morning, the Senator referred to the gangster element. I 
might tell you that I am a little bit familiar with the situation in Cali- 
fornia due to the fact that 14 vears ago I organized this association 
of which IT am now the executive secretary. I had been their legisla- 
tive representative at Sacramento for all of those years. I have had 
problems to face in connection with gambling in our establishments 
and things of that sort and during that time it has been my pleasure 
to know the president of our State Music Box Operators’ Association, 
Mr. George Miller, personally for some 15 years. Mr. Miller is also 
president of the national organization of music box operators who 
will, I understand, talk to you later. And knowing Mr. Miller’s repu- 
tation, and knowing not just a few, but maybe 100 of the operators per- 
sonally—I am talking now about jukebox operators in the State of 
California—if you were to ask me and if I were to honestly answer 
your question, if any of them were known gangsters or racketeers, 
T would have to tell you, “No.” 

Now, it may be true that we have individuals who are not members 
of our association that are what we call independent operators or 
something of that sort, that as the Senator here referred to this morn- 
ing that may be primarily in some other business and are just operat- 
ing a few music boxes on the side that are questionable characters. I 
would not doubt but what we could find right here in our Washington 
ofllices some people whom probably you could Say were questionable, 
too. 

Another matter which I want to call to your attention is the fact 
that by virtue of our close relationship, those tliings that have been 
brought up here today relative to forcing somebody to do something 
they did not want to do, does not exist within our jursidiction because 
[ have an understanding with the jukebox operators that any time 
one of my members is dissatisfied with the type of machine they have, 
or the service that the oper: ator re nde rs the m. they hiav co nplai tin of 
that and if it is not corrected by having a better machine or a new 
machine, or better service, that he will ask then to have that operator 
be replaced by another that will give him satisfaction. 

Mr. Rogers. You mean as secretary of your assoc i, ition that is part 
of your responsibility to ascertain if there is dissatisfaction among 
the establishments as it deals with jukeboxes? 

Mr. Apams. Yes,sir. That in that period of time— 

Mr. Rogers. In that period of time, have you ever had occasion 
to run into a situation of any gangster tactics or compelling establish- 
ments, the owners, to take this box or that box—have you run int 
anything like that? 
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Mr. Apams. No, sir; if I may explain just a little so you will un 
derstand. The only thing that has come anywhere near that ha- 
been when the operator has denied allegations of his tavern owner 
that his service was not good; that his machine was on solete. ‘Then 
we would step in and prove that my me amber was right, the operator 
was wrong. Then the association would replace that operator and 
there was never any trouble. ‘There is no gangsterism. It is a business 
agreement. 

Mr. Rogers. Approximately what does the tavern owner pay for 
the jukebox in his place? What is the split ¢ 

Mr. Apams. The average split in the State of California has been 
for the years that I have been in the association 50 percent, 50-90, The 
only place where that varies at all are the locations where the tavern 
owner demands a more expensive box than the location would warrant. 

In explanation of that, the people whom I represent, 75 percent ot 
them, are as what Mr. Donovan referred to as small tavern owners. 
Their locations are such that if they took in $35 or $40 a month in 
their music boxes, would be quite an amount. Therefore, you can’t 
expect an operator to put into that place a $1,500 music box. In 
those cases if they insist on it then, of course, there has to be an ad- 
justment on the split. But that is only in those exceptional mary 

Mr. Rogers. How do you arrive at the value of a box for figuring 
an operator is entitled to hemi a set rent’ Suppose an average 
box cost $750. Is that put in on a 50-50 basis? But if you go to $1,500, 
there is an adjustment made? 

Mr. Apams. As I said, it would be on the basis of what the location 
would be able to bring in in the bex. 

Mr. Rogers. Who determines those facts ¢ 

Mr. Apams. Between the operator and the tavern owner. It is 
strictly a business proposition between the owner and the operator. 

The other thing T would like to bring to the conmiittee’s attention is 
the statement that, the question that I believe the gentleman from 
Colorado asked this morning. He said that he had heard that live 
entertaimment liad been curtailed in many localities throughout the 
United States and had been supplemented by the installation of juke 
boxes or the use of them exclusively. LT might enlighten you gentlemen 
that there have been many places throughout California where they 
have discontinued live entertainment. [T mean by that, floor shows, 
acting, and so forth. But the reason for discontinuing it was not 
because of the ASCAP fee. It was because of the Government's 25 
percent cabaret tax which these people have been trying to absorb and 
have found as Mr. Donovan told you here that it is a physical im 
possibility to absorb these taxes. Therefore, they must now charge 
them and when they start to charge them, they find that they lose 
business. So they have instead cut out the live entertainment. But 
would say 55 percent of those cases still continue the nontaxable type 
of entertainment, which is, of course, orchestra or three-strings music 
or something of that sort where there is no dancing or no live enter 
tainment. The Government does not require that you pay the 20 
percent in that case. 

Ina few isolated cases, as Mr. Rogers mentioned this morning, we 
find in the resort areas, as you mentioned, that it is true, maybe 2 
months of the 6-month period, that they have discontinued entirely 
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all of their entertainment and during those months they have used 
nothing but jukebox music. That is absolutely true. 

Another thing is the responsibility of compliance. I think that was 
well outlined by Mr. Donovan. But it isa worry tous. It is a prob 
lem, and unless this bill is amended, it would seem to me that we will 
wind up being the one held responsible by the ASCAP and the IMI 
and other publishers of music that are not members of this group, for 
the compliance of this law—not that we do not like to comply with 
laws, but we feel that we have many now to comply with. We have 

j 4 ! > } . 
reports by the hundreds to make and this would just add anothe 
burden. ; 

We also feel that, in fact Ido not feel that way, 1 know from persona! 
knowledge, that the money that is being made from owners of the 
boxes in our locations is net excessive in comparison with the invest 
ment that these operators have. If I were in their position IT would 
be in here protesting that tax or whatever you call it here that the 
bill prescribes and naturally, if it falls on us, we are going to come 
in, if it winds up that we will be responsible for it. 

I call to your attention, the law which requires that we enter into 
contract with BMI, and the ASCAP in connection with any type of 
entertainment, that we have. If we use just a piano player we pay 
S60. year. For the use of an accordionist and a piano player 2 night- 
a week in a small place we are required to pay ASCAP S90. In addi- 
tion, of course, we are required to make payment to BMI. 

So all in all it would seem to me that the music writers and the 
publishers are doing well as far as I am able to learn. IT have some 
first-hand knowledge because two of our past presidents were Writers, 
Bud Averill has written many, many songs—he was our president 
for 2 years—and Joe Milano, who was a grand opera star from up in 
Oakland, Calif., in his younger days and he had considerable experi 
ence with music. We also have a man now connected with our asso 
ciation who is more or less of a publisher or representative of ou 
newspapers who is a member of ASCAP and is receiving rovaltie- 
from them. He is quite a jingle writer for television and radio out 
in California. From talking to those people, it would seem to me 
that the persons who write these songs and the publishers are at least 
doing as well in it as the tavern owners and the operators. L will put 
it that way. 

Getting back to one other thing—and then Tam through, is the pri 
vate ownership of machines. Tmadea survey of that and 1 found that 
less than one-half of 1 percent of the tavern owners in California own 
their own machines. 

Now, it is not because they would not like to and get 
money; but those who have tried it have found that it was very un 
profitable because they could not buy their records as cheaply as the 
operator, They could not vet the parts especially curing these times 
of war and restrictions, and they had to resort to hiring electrician: 
to service their machines unless they happened to be electricians them 
selves which, of course, cost money and naturally it made it quite 
expensive for them. 

If vou were to ask me now how any members of our associatio 
ewn their own machine and require that IT name them. T could only 
think of one, and T know probably 400 or 500 of our members by the 1 
first name and am very familiar with their establishments 
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That, gentlemen, I think concludes everything that I have to say 
unless you have some questions. 

Mr. Bryson. Thank you very much, sir. 

Mr. Cuarrerz. There was one witness who I think would be very 
short. He is from Texas. He would like to testify. 

Mr. Bryson. Very well, sir. 

Mr. Cuarrerz. Mr, Lyde. 


STATEMENT OF H. K. LYDE, COIN-MACHINE OPERATOR, 
SHERMAN, TEX. 


Mr. Lype. Mr. Chairman, my name is H. K. Lyde. I am from 
Sherman, Tex., and I am 30 years old. I have been in the coin- 
machine business for about 6 years. 

Mr. Bryson. Do you wish to read your statement or put it in the 
record as such and make comments on it? 

Mr. Lyne. I wish to read from it partly, sir 

Mr. Bryson. You may proceed. 

Mr. Lype. I own and operate 32 coin-operated phonographs and 
have, in addition to the help of my wife, one serviceman who helps 
me install and maintain the machines. In addition to the phono- 
graphs which I operate, | operate penny-vending machines and some 
amusement devices. 

I operate music machines in Sherman, Tex., and in three small towns 
within a 16-mile radius of Sherman, as well as at the Perrin Field Air 
Force Base. There are five other phonograph operators who also 
operate machines in this same area. 

I would like to state now that I am not a gangster. I am not a 
criminal. Tam an American citizen and proud of it. I know of no 
gangsters that operate in and eut of my territory. 

Mr. Rogers. Not even your competitors ? 

Mr. Lypr. I speak highly of my competitors. 

As Price, Waterhouse gave you an example, they quoted a bunch of 
big numbers and everything here that I am not familiar with, about 
the millions of dollars; that is probably more than I ever heard of. 

The thing I am interested in, what is my one machine in my part of 
the country doing? Can I make any money out of it‘ 

Take, for example, ( ‘afe X. This Cafe X will run me around $20, 
total. I give the location 810 and I take $10. I split 50-50 with all 
of my locations. That means that I will get $10 for this week out of 
my machine. But from this I must take the expenses of Federal taxes, 
State, county, and city. In my State, the State tax on phonographs 
is $> a year. But across the border from me, in Oklahoma, they are 
$40 a year. In other words, the various States, as you probably 
noticed, the State taxes fluctuate with the amount of what they want 
to collect. 

Mr. Bryson. Are there machine operators in Oklahoma who are 
able to stay in business with that difference in taxes ¢ 

Mr. Lype. In 1948, I had five locations in Oklahoma. When they 
went to $40 a machine, I moved to Texas. 

Mr. Bryson. Do they have any machine operators in Oklahoma 
now ? 

Mr. Lypr. Yes, sir; I have met some of them up there. 
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Mr. Bryson. Still able to pay that $40? 

Mr. Lypr. Well, they have passed, I have seen in some instances 
where they have passed the additional tax down to the location, and 
in addition to that, in Oklahoma they have a 2-percent sales tax in 
conjunction with the $40. 

If this machine runs $20 a week and I get $10 of it, that means $520 
2 year profit for that machine. But that is not profit. That is my 
part; from this, as I said, I must take the taxes of the Federal, State, 
county, and city taxes. I must buy my records, needles, parts for re- 
pair, depreciation, serviceman, truck for service, advertising, tele- 
phone, freight charges on new machines shipped to me, and on old 
machines which I trade back to the distributor. The latter expense, 
of course, is the heaviest for me because I am 70 miles from Dallas. I 
um out in the sticks, you see, and I can’t go like the man from New 
Orleans said over there and pick up a new machine. I have to drive 
70 miles there and 70 miles back and usually have a serviceman to do 
that for me or go myself. I am taking this small-town operator 

I would like to mention one other point, these boys come in here 
and they say I am buying these records for 50 cents and 55 cents. I 
am paying 80 cents apiece for my records, and the reason I do that is 
very simple If I drive in my automobile from Sherman, Tex., to 
Dallas, I drive 70 miles to Columbia here, over on the other side of 
town to RCA Victor—those are all record distribution houses—by the 
time I take off a day, buy my meals, drive down to Dallas and come 
back, it is cheaper for me to buy my records in my own city at $0 cents 
instead of 50 and 55 cents apiece. 

I have a letter here from Mr. Moran, B. R. Moran. He runs Moran 
Appliance Co. there, which I buy my records from, and in going 
through this statement that I have here, I would like to read in part 
from the letter that he wrote. Also, I brought some receipts along 
with me as conclusive proof. I think someone doubted the statements 
of Price, Waterhouse of what the operators were paying for such stuff, 
<o I have the proof right here. 

Now, we are going to get back to the cafe X. I would like to list 
some of the expenses that I cannot charge to a single machine. Some 
of these expenses that I cannot charge to a single machine are hard to 
connect with one machine—there are such things as telephone bill, my 
truck expenses, my serviceman’s salary; but yet I have the $520 a vear 
that is to be my profit from that machine after my overhead is taken 
out. 

I have $15 in taxes in the State of Texas. I have $5 State and 
$10 Federal; in some instances you have the city and county tax. 
I have $8 worth of needles for 1 year at $2 apiece at four changes 
each. I can’t estimate exactly but I figure that I service my ma- 
chines on an average of four times a year and it costs me approxi- 
mately $10 a call. I will service a lot more than four times but 
that is the average, in between record changes. 

I buy $166.40 worth of records at 80 cents each. This leaves me 
$290.60, after the expenses. There is a truck and salary for service- 
man, my advertising, telephone, freight, depreciation, which can- 
not be charged to one location. T have got $290.60 and T have not 
made anything out of it, either. 
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Now, in my part of the State, for a location to average $20 a week 
vou have to have an investment of from 81.200 to 51,600. The 
reason for that is that an owner will call up another location and 
say, if vou won't get it for me, I will get John Doe over here and 
John Doe, which is my competition, will go and buy new equipment 
and put that in for the reason, the same reason that a cow likes 
greener pastures over the fence. He figures L am getting rich and 
| figure he is getting rich and we are all going broke doing it. 

Now, we operators—I am not a lawyer, and consequently not be- 
ing a lawyer I guess I am of average intelli: — we, the op- 
erators, feel that it is unconstitutional for the American Society of 
Composers, Authors, and Publishers to ask our F ederal Government 
to pass a law whereby we as independent businessmen will be made 
to open up our records and they come check them, You would not like 
that. [donot likeit. But that is what they ask. 

Also, in conjunction with this IT will have to have a bookkeeper. 
[ have no bookkeeper now. I pay my wife three meals a day and 
her clothes and she is glad to get that and LT can’t increase her salary 
any more. 

T would like to further state that in my honest opinion, in opposi- 
tion to the Bryson bill I think it is unworkable due to the fact that, 
as it has been stated before, the publishers and authors are not 
listed on these records. I go stumbling through there and if one 
guy sells out in the meantime he does not write me a letter. How 
do I know? I think that it is unworkable in that respect. 

It actually seems stupid that they should ask this of vou. And 
to back up that statement, what about the difference in the man that 
manufactures the piano—Wurlitzer does, or the organ—to charge 
the band ljeader on this hand every time he goes out and uses that 
musical instrument to play with a band, to charge him a dollar a 
night. He would not like that. I do not like this, 

T went around to each one of my locations. I said, we have a bill 
before Congress, I am told, where if it is passed in a lot of instances 
we will have to pull our machines from these smaller locations be- 
cause the profit will not be there. I have 32 locations—33 of them 
signed it because I was aiming at getting a new location. 

I have in connection with this my route book. I brought it along. 

At the Cadet Club at Perrin Field, as I said, I am operating an 
Army installation. I might make the comment that I am the oldest- 
youngest operator in the Southwest holding down an Army camp. 
T think that is a personal recommendation because T have been there 
Svears. It usually happens that they don’t last long. 

‘On the 24th day of January 1952, I checked the Cadet Club and in 
the Army install: ition—that is a place that the operator dreams of that 
is an operator’ s heaven to have an Army installation. He thinks he 
would just be in “hog heaven” right there, comparatively speaking. I 
checked this Cadet Club on the 4th ds iv of January 1952, and have it 
signed here. The total amount in the Wurlitzer 1015 was $3. I gave 
him $1.50 and took $1.50 and T put on $3 worth of records because he 
wanted it. That is easy to understand because if you have tried to do 
business with a second lieutenant who is in charge of the club you 
know what IT mean. 
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But we are going to get back to civilian life because, after all, most of 
these fellows come in here don’t have these = locations that I do. 
They are poor, in some instances, 

The College Grill, the next dav T was back in town checking, on the 
~oth of January 1952. ran 83.40. T made S1.70 on it and Mrs. Wilson 
made SLO. Because of iV het investment of older records T was 
foreed to rotate down. If l had bought two records at SO cents apiece 
[ would have made a dime out-of that S500 phonograph. LT put her 
on old records for a week and it made me hatpypr to know that she was 
happy to take them. In those locations T would be foreed to pull out 
except where the second lieutenant is, because he has got another 
machine across the street that is running $40 and I want to keep it, 
too. This makes my $40-a-week location dribble off in order to handle 
this other one. 

Now, Mr. Moran wrote this letter and he addressed it to the chair- 
man of this committee, the Honorable Joseph R. Bryson, Member of 
Congress. He says: 


Since you are chairman of the committee for the Bryson bill for taxing the 
musie operators of this country, I would like to state a few of my opinions. 
As we understand this bill, we believe this tax will certainly be an unjust one. 


That is maybe because I explained it to him. But then I let him read 
a letter that Thad, too. [ Reading: | 


First, I would like to state that we do not own or have any interest in any 
jukeboxes or musical machines operated by the public. However, we are in the 
phonograph-record business and have one of the largest record shops in our 
part of the State. We have been very successful, as many other concerns have 
in the past few years, by giving the public recorded music that provides a great 
pleasure to the average person. 

We have found that music operators are one of the most important factors 
n the distribution of records because of the advertising they give the particular 
numbers. Weare happy to have the privilege of serving most all of the operators 
in our territory: such operators as the H. K. Lyde Amusement Co. and Tom 
Cloer Amusement Co. We firmly believe that these operators are the foundation 
of the successful record business in any territory as well as ours. 


And they are already getting profit from it of 2 cents or four. I 
am not up on that. but they tell me they are making money out of it 
selling those records. | Reading :] 


To put these additional heavy tax burdens on these operators would affect 
every concern connected with records—the distributors, the manufacturers, the 
retailers like ourselves, as well as the operators. We cannot understand why 
such a tax should be levied at this point. Why couldn't the revenue for this 
particular concern be derived from some other source? 

Again we state that it seems this tax is an unjust and unfair discrimination 
vguinst a great group of businessmen and even the buying public. In order to 
satisfv some other organization who should receive their revenne from some 
other source, why not a tax that would not so drastically affect so many concerns 
like myself? 

Kvidently you. people introducing bills such as this have not taken a cross- 
country interview with the many thousands of people who are really concerned 
to find out if this method of taxing is sound and reasonable. 

It has always seemed to me that taxes should be levied in a fair and unpreju- 
diced manner. In other words, it is our belief that taxes should be levied with 
2 good, sound reason for some specific purpose to help every business and indi- 
vidual, whether it be the manufacturer, wholesaler, retailer, or the customer. 

Such taxing as this will not only affect my business drastically but will affect 
many thousands of hard-working honest American citizens who have small busi- 
nesses and are paying taxes only because they are doing a good business. This 
sort of taxing, it seems to me, will discriminate against the small-business man, 

In our particular case, for instance, the music operator will be forced to change 


records less often and to buy older records that are not first-class hit tunes 











196 RECORDINGS IN COIN-OPERATED MACHINES 


By that he means that we gamble a lot on a tune that we think will 
become popular. We put it on our phonographs in the hopes that it 
will become popular; that the public will accept that record. 

Mr. W1iLIs. You guess wrong sometimes ? 

Mr. Lypr. Very seldom, sir. The record that came out, Tree in a 
Meadow, some years back, I put it on my machine and I think it 
turned out to be shrubbery in the creek before I got through with it. 
| Reading: | 

They will also be forced to seek quantity buying, which will cause more loss 
in this particular instance and less sales from the retailers standpoint. 

These music operators are certainly, beyond a doubt, the best advertising 
source available to the phonograph business since they take new recorded tunes 
and offer them to the public to make their decision as to the type of record they 
desire to buy. That in turn gives the wholesaler, manufacturer, and retailer a 
basis on which to continue mass production and to increase sales tremendously. 

We hope that you, in your important position, will consider these remarks as 
not being prejudiced or selfish in any manner, but consider them as coming from 
a small-business man who feels like this particular bill will affect our business, 
as well as thousands of others, in a very unfair manner. 

That is signed “Yours truly, Moran Appliance Co.” 

Mr. Crumpacker. May I ask, if things are so tough, how you are 
able to afford a trip down here to Washington to testify ? 

Mr. Lypr. The NOA which is an organization that I belong to has 
told me that they would reimburse me when T got home. T haven't 
vet figured out how the bank is going to figure interest on the $18 
I borrowed to come down here, at 6 percent. I do not know how they 
are going to pay that in my traveling expenses. 

Mr. Bryson. I understand he is one of your record suppliers? 

Mr. Lypr. No, sir; he is not one of my record suppliers. He sells 
to the general public and T go there and buy my records from him. 

Mr. Bryson. You buy records at 80 cents a piece ? 

Mr. Lypr. Yes, sir; from him. 

Mr. Bryson. Other testimony here is that other gentlemen are able 
to buy them at 50 cents or thereabouts. 

Mr. Lypr. Mr. Chairman, I think I explained that I am 140 miles 
from Dallas. By the time I take off from my work and drive to Dallas 
and go all around to those record shops and sometimes some of them 
may close up before I get around and will force me to spend the night 
and start again the next day and drive back to Sherman and lose a 
day’s work at the same time; so that it is cheaper for me to pay him 
80 cents a piece on which he gives me a 10 percent discount; the retail 
price is 89 cents in my State. It is cheaper for me to give him 80 cents 
than to go through all that. 

Mr. Bryson. I just wanted to make sure that northern operators 
were not being favored as against southern operators because I am 
from down in the South, too. 

Mr. Lypr. Yes, sir. 

Mr. Bryson. Are there any further questions? 

If not, thank you. 

(Mr. Lyde’s statement is as follows :) 


STATEMENT OF H.. K. Lypr, Corin MACHINE OPERATOR 


My name is H. K. Lyde of Sherman, Tex. TI am 30 years old and have been a 
coin-machine operator for about 6 years. I own and operate 32 coin-operated 
phonographs and have, in addition to the help of my wife, one serviceman who 
helps me install and maintain the machines. In addition to the phonographs 
which I operate, I operate penny-vending machines and some amusement devices, 
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I operate music machines in Sherman, Tex., and in three small towns within 
a 16-mile radius of Sherman, as well as at the Perrin Field Air Force Base. 
There are five other phonograph operators who also operate machines in this 
same area. 

I would like to give you an example of how my phonograph business runs, 
Let's take the case of a better-than-average location for a period of 1 year, 
called Cafe X. It will average $20 per week gross. I will pay the cafe $10 of 
this gross since all of my locations are on a 50-50 division basis. I will get $10 
for the week, meaning that my machine will earn S$5z0 for me. From this I 
must take the following expenses: taxes (Federal, State, county, and city), 
records, needles, parts for repair, depreciation, servicemen, truck for service, 
advertising, telephone, freight charges on new machines shipped to me and on 
the old machines which I trade back in to the distributor. This latter expense, 
of course, is heaviest for those of us in the small towns since we are not near 
a distributor and have to ship the machines rather than just pick them up in 
our truck. 

While I am talking about the problem of the operator in a smal! town, I would 
like to mention one other point. I know that operators in the larger cities can 
buy their records for 50 to 55 cents apiece. But I am 70 miles away from 
Dallas, which is the nearest location of a distributor, and also the closest whole- 
sale houses for phonograph records. If I drive to Dallas I can go to the various 
wholesale houses for each record company and pick out the records [ want at 
about 50 to 55 cents apiece. In my years as an operator I have found 
that it is cheaper for me in the long run to buy my records in my home town 
of Sherman, where I pay SO cents a record (this is % cents less than the local 
retail price). This is because, by the time I have taken a full day off, paid my 
trip and food expenses to go to Dallas, together with the fact that I have to 
make a fairly long-range guess as to which tunes will be popular, since I can't 
go to Dallas very frequently, I find that I am better off to pay the higher price 
at home. By purchasing records from local merehants I can go in on short 
notice when I see that a tune is catching on and purchase them for my phono- 
graphs. I buy more than {0 percent of my records from the Moran Appliance 
Co. in Sherman, and my patronage means a lot to them, Iam sure. I have a 
letter from Mr. Moran which is addressed to the chairman of this subcommittee 
and I wish to read this letter to the committee at the close of my statement. 

Getting back to the expenses of the one machine in Cafe X, I would like to 
list some of the expenses which can be charged to a single machine. Of course, 
some of the expenses are hard to connect with one machine, but, of course, they 
will come out of an operator’s total profit. From the 8520 revenue of 1 year 
from one machine, the following expenses must be deducted: S15 Federal and 
State taxes (Texas State tax is 85, most States are higher—also county and 
city tax) ; $8 needles for 1 year (4 per year at $2 each) ; $40 service and parts 
of an average of four calls a year; 3166.40 records for 1 year at 4 records per 
week at SO cents each. 

This leaves $290.60. Of this $290.60 there still has to be taken out truck 
expenses, salary for serviceman, advertisement, telephone, freight, and deprecia- 
tion, Which cannot be charged to one location. 

We, the operators, feel that it is unconstitutional for the American Society 
of Composers and Publishers to ask for our Federal Government to pass a law 
whereby we, as independent businessmen, will be made to open up our records 
and cash registers to further their own welfare and prosperity. We cannot 
understand how the American Society of Composers and Publishers can ask that 
we set up a bookkeeping system and maintain it for their own purposes, and too, 
furnish them with a monthly statement of how our business is run. 

I would like to further state that in my own opinion as to the opposition of 
the passing of the Bryson bill, it would be unworkable in view of the fact that 
it would not only increase undue hardship to the operators, but an additional 
overhead of a full-time bookkeeper and the overhead of a filing system and books 
would be required. It seems to me that this bill is doing the same thing as if 
the manufacturers of musical instruments would ask that a bill be passed 
whereby they would receive additional revenne from bands and musicians 
playing the company’s instruments for commercial purposes. 


Mr. Bryson. We will resume the hearings at 10 o’clock Wednesday 


morning. 
(Whereupon, at 5:10 p. m., the meeting was recessed to Wednesday, 
February 6, 1952, at 10 a. m.) 
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WEDNESDAY, FEBRUARY 6, 1952 


Houser or Rerresenrarives. 
SuncomMirrre No. 3 or THE COMMITTEE ON THE -PUDICLIARY. 
Washington, Dd, C. 

The subcommittee met at 10 a. m., pursuant to adjournment, Hon. 
Joseph R. Bryson, chairman, presiding. 

Present: Mr. Joseph R. Bryson, Mr. Byron G. Rogers, Mr. Edwin E. 
Willis, Mr. Chauncey W. Reed, Mr. Shepard J. Crumpacker, Jr., Mr. 
Emanuel Celler. 

Also present: Mr. L. James Harris, committee counsel. 

Mr. Bryson. The subcommittee will be in order. 

Our general chairman, chairman of the Judiciary Committee, Mr. 
Celler, wishes to make a brief statement. 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Cetier. Mr. Chairman, Monday, when [ attended a portion of 
the hearings, I listened intently to a representative, Mr. Herz of 
Price, Waterhouse & Co., a reputable and very distinguished firm of 
accountants in New York. 

I was curious about the evidence and answers to questionnaires that 
were submitted. The colloquy ensued concerning the nature of these 
questionnaires and the answers thereto. IL was personally curious 
about how these questionnaires were prepared, who prepared them 
and why they contained the particular questions contained in the 
questionnaire, 

There was a sort of blanket question concerning expenses and there 
were no instructions as to what would be deemed expenses and what 
would not be deemed expenses. That apparently was left to the per- 
son who answered the questionnaire. 

Ordinarily when a firm of public accountants, for example, gets 
information so that they can prepare, say, an income tax return, they 
don’t take self-serving declarations. They go behind the conclusions 
and want to know how those conclusions are formed. 

Now, it ts rather strange and anomalous that Price, Waterhouse 
simply accepts the answers to questions on expenses without going be- 
hind those conclusions to determine how those conclusions as to ex- 
penses were arrived at. And I think, therefore, this pile of question- 
naires and answers that were given to the committee are simply 
self-serving declarations and I think, without minute scrutiny of each 
199 
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one, are not of too great a degree of value for enlightenment of the 
committee. And any kind of figures that are based upon such ques- 
tionnaires and such answers are not of too great a degree of value to 
this committee. 

I might say I remember a story that was told about a drunken man 
who holds on to a lamp post, Mr. Chairman. Statistics have been 
likened to a drunken man who holds on to a lamp post. The lamp may 
give support but doesn’t give enlightenment. That is the way that I 
must characterize the questionnaires that have been submitted and the 
answers thereto. 

Mr. Cuarrerz. May I just have one brief word of comment on 
Chairman Celler’s commentary on that point ? 

Mr. Bryson. Yes. 

Mr. Cuarretrz. I think it is unfortunate, Chairman Celler—I know 
you are terribly busy and you could not have heard all the testimony— 
but you may have missed the point of those questionnaires by having 
heard only that particular testimony and not the corroborative testi- 
mony. Our problem is this. We have thousands of operators all over 
the country. We just can’t bring them all here and put them under 
oath. We thought we had solved that problem satisfactorily to all 
concerned by having the questionnaire go to all the operators and then 
bring here in person as many operators as we could afford to bring here 
from all over the country so that the committee could question the 
individual operators and judge for themselves whether the general 
picture presented by questionnaires has validity or not. 

We put a number of operators on the witness stand. We also put 
on some of the distributors who know the operators. They told you 
about how representative the operators who actually appeared here 
are. 

The operators who have testified are representative of the great run 
of operators in the country.. 

Mr. Ceiier. That may have well been but I address myself primarly 
to the method used by Price, Waterhouse. Again I want to say that 
I deem that concern a very highly reputable concern. 

For example, I have asked the stenographer to give me the tran- 
script of the testimony and Mr. Herz says, among other things. that 
they, Price, Waterhouse, prepared four of five pages of questions, 
and then you go to say—this is on page 96— “we finally exercised our 
judgment.” 

In other words, these questionnaires prepared by you, or rather by 
you and your associates, those questionnaires should have been pre- 
pared by Price, Waterhouse, and only by Price, Waterhouse, so as 
to evaluate properly and objectively this entire problem. 

Mr. Cuarrerz. I think IT explained, Chairman Celler, why I but- 
ted into the thing. It is true that Price, Waterhouse first had a four- 
page, single-line questionnaire which people who were familiar with 
the general run of operators said would be futile to send out. You 
just befuddle them if you send them this four-page detailed ques- 


tionnaire. I finally concluded that if we were to get any representa- 


tive number of answers at all, it would have to be very simple and 
the final draft of the questionnaire was prepared by Mr. Herz and by 
me with Mr. Herz’ assurance that the answers to that questionnaire 
would be responsive to the inquiry. 
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Furthermore, if you will recall, Mr. Chairman, Mr. Herz, who has 
had a lot of experience in sending out inquiries like this, said that 
he was particularly impressed with the stability of the responses to 
this questionnaire because he checked them as they came in day by 
day, and the same pattern held through all the way from the very 
first returns that came in, the first 200 or so, until finally 1,600 that 
he used. 

To the extent that he is an expert in his field, my judgment is dif- 
ferent from yours, Mr. Chairman, in that I think he said that in his 
judgment, he feels that these questionnaires are reliable. But be- 
yond that, beyond the fact that the questionnaires I think do tell the 
story themselves, as I say, you said a spot check should have been 
made. We have done something better than make a spot check. We 
have brought a spot check of operators here. Many of them have 
already testified. We have a number of others who came here at 
great expense. 

Mr. Centxier. Price, Waterhouse should have made the spot check, 
not you. You are bringing here, you selected those witnesses. 

Mr. Cuarrerz. Price, Waterhouse does what it is paid to do and 
you can only have Price, Waterhouse do what funds available will 
permit. 

Mr. Cetier. We will evaluate the testimony on that basis. 

Mr. Cuarrerz. Precisely. IT only submit that the testimony is really 
valuable. I think we do have the judgment of Mr. Herz that showing 
has validity. We have the operators here to confirm it. Many of them 
operators have come and brought their income-tax returns with them 
and they are prepared to submit their returns if you want to ask it. 

And beyond that, 1 will say this: Although we don’t have the funds 
and this has been a terrific burden on all of us to bring these witnesses 
here and have this survey made as it was, if the committee should con- 
clude that a spot check should be made by Price, Waterhouse, we will 
undertake it. We will have Price, Waterhouse make a specific sur- 
vey, make a specific spot check and give you a verified return of that 
spot survey. We prefer not to do that unless the committee feels that 
it would be helpful to them. 

If the committee requests us to do so, we shall do so. 

Mr. Bryson. We will give due consideration to all phases of the 
testimony, | am sure. 

Mr, Cuarrerz. Thank you very much. 

Mr. Bryson. One of our colleagues, Congressman Miller, from Cali- 
fornia, is here and wishes to make a brief statement. 


STATEMENT OF HON. GEORGE P. MILLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Mitier. Mr. Chairman and members of the committee. 1 am 
Congressman George P. Miller from the Sixth District of California. 
1 am interested in this bill and appear in opposition to it. 

I had the pleasure of hearing the distinguished Senator from Ten- 
nessee make his statement the other day with respect to the bill. While 
he was making it I was rather astounded at certain statements that he 
made relative to racketeering and trying to tie the jukebox business 
into racketeering. 
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Now, my knowledge doesn’t run much beyond my own State. Up 
to that time I had not intended to appear before this committee but I 
do know something about the business of these people in California. 
I want to emphatically say that racketeers have no part of the jukebox 
business in California. 

As a matter of fact, the people who operate these machines are the 
run of the mill, small-business men. Many of them are here. I know 
inany of them personally and individually. I know the type of people 
that they are. I have in mind the past commander of one of the big- 
vest Veterans of Foreign Wars posts in California, a man noted for the 
things that he has done in behalf of his fellow men and fellow vet- 
erans, Joe Silla, who operates a series of these machines in my district. 
[ will place his character against the character of anyone that you 
care to bring in. Joe isa simple, good fellow. 

i know other people in my district, substantial business people, in 
Contra Costa County who as a side line have some of these machines. 
They 1 know the president of the guild in California who will follow 
me shortly on the stand whose name happens to be the same as my 
own, George A, Miller. I have known George Miller for many years. 
For the sake of the record L want it shown that we are in no way re- 
lated. 

Mr. Center. You have advanced the prestige of the name, Miller. 

Mr. Miter. I may say, sir, that I learned one of your forebears is 
a Miller and I understand now by the 

Mr. Cetier. Off the record. 

(Discussion off the record.) 

Mr. Mitter. Getting back to this 

Mr. Bryson. Of course, you have had no practical experience in 
this business? 

Mr. Mirurr. No: I haven't had any practical experience in it. 

Mr. Bryson. You put a nickel in the slot occasionally ¢ 

Mr. Miruer. Yes; I have put quite a few nickels in the slot, and 
[ hope to be able to continue to be able to put nickels in the slot and 
hear emanating from the music box good music. 

Mr. Bryson. I would like to see these geniuses—and they are too 
few—who write these very popular songs receive adequate remunera- 
tion for their songs. 

Mr. Miter. Well, I am not going to worry as much about those 
geniuses as Tam about the little-business man who is trying to make 
a living for himself and trying to do it in a good American way with- 
out being forced into combinations and have some money exploited 
from him where it isn’t necessary. 

Mr. Ceiuer. Mr. Miller, if the law of diminishing returns operates 
and the composers and song writers find it isn’t worth while, then 
there would be no songs to play in the machines of the tavern owners 
or the people that you speak of and they will be hurt. 

Mr. Mituer. Mr. Celler, I could not help to controvert statements 
made by such a lover of the arts as yourself, but I was also led to 
believe, and also have believed, that where this spark of genius that 
allows people to write poetry or to write fine music exists, that these 
are rather improvident fellows, sometimes, who will go on and write 
their music and sing their songs whether we reward or we don’t reward 

them: and that it isn’t a matter that you can measure genius in dollars 
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and cents because, if you do, we would have all hits on Broadway and 
every song that would be pub lished would be a hit; and while you 
are on that, I believe that they are entitled to some consideration, but 
I am not so sure that we can’t do it some other way than through 
imposing a tax on one little group, who the authors of ‘the bill, at least 
in the Senate has stated, the objective of which is to cure racketeering, 
That is what I am addressing my remarks to. I do not see how 
imposing this tax is going to cure racketeering. 

Mr. Crtirr. What is the other method that you have in mind? 
Maybe that might help. 

Mr. Minurr. Well, | think they are pretty well taken care of now. 
[ have read the records in this case. 1 read the record in 1269 and 
12 That was before a former Congress. I have read the record 
in some of these others. I have seen some pretty extravagant state- 
ments made as to the amounts of money involved and what one of 
the great protective organizations has done and, like you, I like to 
vet at the basis of some of these things. There is a discrepancy some 
place up and down the line between the take of 510 million and the 
distribution of about $6 million. 

1 would like to know where that comes about. I am referring to 
-ome of the statements I have seen in the record, both of this record 
and in past records with respect to an organization known as ASCAP, 

I remember as an assistant director of public aifairs at the Inter- 
national Exposition in San Francisco in 1940, that as a good will 
gesture ASC AP brought a lot of its artists out to the fair at a cost of— 
it must be in at least excess of S150,000 to S2Z00,000—to put on a show 
because at that particular time they are just about ready to break with 
the radio people and it struck me then and strikes me now that that 
money spent at that time would have gone a long way toward relieving 
-ome of the impoverished venluses for which we cry crocodile teal 

But, if lL may proceed now, | just wanted to say this and the thing 
to which T was addressing my remarks in the beginning, as to the 
stability of sorte of ihe people Wn this organization, Mr. Miller. who 
now heads the National Association of Music ¢ Jperators of America, is 
above reproach, in our estimation. 

Many people have tried to challenge his character and challenged 
his position and he has met that directly and without evasion. He 
Cores here representing a vroup of small-business meh who are mak- 
ing. getting a modest return on their business, and are here to protect it. 

Mr. Miller has done many things for many people in our State, and 
he lives in the city of Oakland where | know him personally and 
lam very happy to come here and tell the committee of my high 
regard for him. Frankly, but for the fact that I had heard these 
charges made against every one connected, the inference, the con- 
notation, as tarring everyone connected with this industry with being 
a racketeer, I made it my business to come here this morning and ask 
permission to appear before this committee and make that statement. 

Mr. Bryson. We are glad to have you, Congressman. 

Are there any questions / 

Thank you so much. 

Mr. Ceituer. May I say this to vou, George. I for one have no 
idea that all people in this business are racketeers. If that impres- 
sion has gone forth, that is most unfortunate. 
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Mr. Mitirr. I would suggest to the gentleman, and I know that he 
will, that perhaps he read the testimony of our good and mutual friend, 
Senator Kefauver. 

Mr. Bryson. Thank you. 

Gentlemen, we have Capt. Leroy Anderson with us who is on duty 
with the United States Army. He needs to return to his post. We 
are going to hear from him now. Captain Anderson, will you come 
forward’ Give your name and address, please, and your business 
other than being in the Army. 


STATEMENT OF LEROY ANDERSON, COMPOSER AND CONDUCTOR 


Mr. Anperson. Mr. Chairman, I reside at Woodbury, Conn. IT am 
aw composer and conductor by profession and having been recalled to 
active duty as an Army Reserve officer am at present serving as a 
‘aptain in the 525 Military Intelligence Service Group at Fort Bragg, 
NX’ ’ 

I appear here as a private citizen and as a composer of several works 
that have been jukebox favorites. Among my works I have myself 
found on jukeboxes are the Syncopated Clock, Jazz Pizzicato, Prom- 
enade, Fiddle-Faddle. Sleigh Ride, Serenata, and A Trumpeter’s Lul- 


laby. I regard these works as valuable properties that I have created 
and built up over a span of 15 years except for time out in between 
for military service in World War IT. I am sure that no one ques- 
tions my property rights in these works. All commercial users pay 
when my songs are performed by records or live talent except juke- 
box operators. The jukebox operators claim an exemption under an 
outmoded provision of the 1909 Copyright Act. 


The bills introduced by Congressman Bryson and Senator Kefauver, 
H. R. 5473 and S. 2186, would remedy—at least in part—an injustice 
to writers of musical works which crept into our laws at a time when 
jukeboxes were unknown. The very fact that I am given the right 
to control the public performance for profit of my works by means 
of a record played on a phonograph which is not operated by a coin 
should be the most convincing argument that I ought to be given at 
least an equal right when the same performance is given in the same 
machine by dropping a coin ina slot. To deny this right to me in the 
latter case is to give the owner of the jukebox a special privilege at my 
expense, and to favor him as against broadcasters and others who do 
not actuate the performance by dropping a coin into the phonograph. 

H. R. 5473 seeks to correct this discrimination. To some extent the 
jukebox operator will continue to enjoy an advantage not given to 
other commercial users. I have no night under this bill to say to a 
jukebox operator as I may say to a radio broadcaster: “Do not per- 
form my work because the constant repetition of it may surfeit the 
public and curtail its survival value.” The copyright law gives me 
rights for a limited period. After that my rights are forfeited to the 
public. It seems only fair that for the limited period of copyright 
I should have the unlimited control of my work. However, I recog- 
nize the practical considerations that prompted the compromise pro- 
visions of the Bryson-Kefauver bills and I believe they mark a dis- 
tinct step forward. 

The jukebox industry is not a philanthropic enterprise; it is run 
solely for the private gain of the people engaged in it; there is no 
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reason why those commercial interests should be the statutory bene- 
ficiaries at the composers’ expense. The jukebox operators can hardly 
be said to be charitable institutions such as churches, hospitals, and 
schools, which should be entitled to exemption because they are not 
in reality publicly performing the music for profit. 

Had the Congress in 1909 been able to foresee that the coin-operated 
machine exemption would benefit a business reaping hundreds of 
millions of dollars annually, it is reasonable to suppose that the law 
enacted at that time would not have given special treatment to the 
jukebox operator at our expense. 

The jukebox operators claim that they are entitled to an exemption 
because they popularize my music. My compositions, which are pri- 
marily orchestral in nature, are essentially concert works and there 
fore are not ordinarily considered good jukebox material. Yet, when 
even these works have been made popular through live performances 
and on the radio, so that their commercial success is assured, they 
finally make an appearance in jukeboxes. 

Mr. Cetier. What do you mean by live performances, as an ex- 
ample 4 

Mr. Anperson. Those given without the benefit of electrical repro 
duction such as concerts and concert-hall performances. 

Mr. Crevier. The instrumentalists play it or somebody sings ¢ 

Mr. Anperson, Yes, sir. 

Also, live performance may be used on a radio to distinguish a broad- 

cast made by performers actually present in the studio at the time as 
ditinnmalaheed from a performance put on the air from a phonograph 
record. 

Mr. Cetier. Or such as comic opera and is sung on a stage. Those 
are What you mean by live performances ? 

Mr. Anperson. Yes, sir; live performances are those actually per- 
formed at the time by performers rather than music which is being 
reproduced or played at the time from a phonograph record. 

Mr. Ceiier. Are there any exceptions in connection with live per- 
formances other than performances given in churches, and eleemosy- 
nary institutions. Any exceptions to payment of royalties ? 

Mr. Anprerson. No, sir. As IT understand it, any performance is 
performance whether it is live or recorded. As far as royalties are 
concerned, all jukebox performances are recorded performances; 
they are not live. The concert, for example, in Constitution Hall, 
would be a live performance, and a fee there is paid by the manage- 
ment of the hall for the performing rights. 

Mr. Bryson. In other words, if a person sang in person one of your 
songs in Constitution Hall or if they had your records and gave a 
performance in Constitution Hall playing them there, you would 
receive benefits from those uses ? 

Mr. Anperson. Yes, sir; in either case I would receive a royalty. 

Mr. Bryson. But if they had a music machine there into which you 
inserted coins, then you would not receive benefit ? 

Mr. Anverson. No, sir: I would receive nothing as long as no ad- 
mission were charged to the hall. If admission were charged to the 
hall, then that would be different as I understand it. 

Mr. Cetier. There is a concern called Muzak which is a centrally 
operated proposition and they send forth by wire compositions to 
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restaurants and places of other accommodation. You are paid on 
that ¢ 

Mr. Anprerson. Yes, sir; because in that case the performance is 
not actuated by a coin. Therefore, lam paid. 

Mr. Cenier. It is similar to the jukeboxes since it is not really and 
strictly a live performance / 

Mr. Anvrerson. That is right, sir. 

Mr. Cetier. In that case, the owners of Muzak do pay the com- 
posers royalty ? 

Mr, Anperson. Yes, sir; they do. 

Mr. Cretter. Every time your song is played over Muzak you do 
get some sort of a royalty ¢ 

Mr. Anperson. Yes, sir. I receive credit for the performance and 
royalties are paid on it. In fact, Muzak is precisely the same as a 
jukebox except that not being actuated by a coin, the royalty is paid 
for the performance. 

Mr. Ceiver. The restaurant that has music pays Muzak Corp. for 
the use of the Muzak facilities whereby the song is played mechan- 
ically ¢ 

Mr. Anprerson. Yes, sir; that is correct. 

Mr. Creuier. I cannot see any difference between Muzak and a 
coin-operated machine. 

Mr. Anperson. There is none at all, sir, except in the case of the 
coin-operated machine there is an exemption and no royalties need 
to be paid whereas with Muzak not operated by coin, royalties are 
paid. 

Mr. Cetier. That is by reason of the provisions in the 1909 act ? 

Mr. Anperson. Yes, sir. This is the result of the outmoded pro- 
vision of the 1909 Copyright Act. 

Regarding the popularity of my works, for example Jazz Pizzicato 
was first performed by the Boston Pops Orchestra in 1957 and after 
heing played frequently by them for two seasons it was published in 
1959. It then became a popular number on concert programs. These, 
of course, were live performances. 

It was not even recorded until 1943. It has since been placed in 
jukeboxes and continues there because it earns nickels for the opera- 
tors, and not because they wish to popularize it. My composition, 
The Syncopated Clock was first performed by the Boston Pops Or- 
chestra in 1945. It was published in 1946 and recorded in 1951. It 
became a jukebox favorite because of public demand created over a 
period of 5 years, when there were no recordings. 1 believe that its 
permanent success will be due to its gradual development at the out- 
set. Actually, improper exploitation may destroy the value of a work. 
I may mention my latest work, Blue Tango, which is already ap- 
pearing in best-selling record lists, but, as far as I know, has not yet 
appeared in jukeboxes, 

Mr. Rogers. May I inquire what you have collected from royalties 
from the recordation company that used it, these pieces that became 
popular that went into the jukeboxes that you collected 2 cents on/ 

Mr. Anprerson. The 2 cents which is for the use of the copyright 
that the manufacturer makes is paid to the publisher who holds the 
copyright. This is then split between us under royalty contract which 
[ hold with the publisher. 
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Mr. Rogers. That is, you sign up with the publisher and agree to 
vive him— 

Mr. ANperson. He gives me, sir. 

Mr. Rogers. You own it ¢ 

Mr. Anprerson. He pays royalty on each use. On each publication, 
if it is a publication for orchestra, he pays a royalty for each copy 
sold. If it is a publication for band, he pays royalty on each copy 
sold. For each phonograph recording that is sold, the royalty that 
is paid to him by the manufacturer of the record is then split between 
us under this contract. 

Mr. Rogers. Have you any information as to the amounts you may 
have rece ived for these popular pieces that went into the jukel OXCS, 
the rovalty ¢ 

Mir. ANprrson. Royalty on sales, general sales ¢ 

Mr. Rogers. Yes: not general. | do not mean general sales but 
the sales Iy the recording company after thes havc ninde each record, 
you got 2 cents which you split with your publisher, 1 cent. 

Now, how much did you get then from that rovalty on any of these 
popular numbers which were put in the jukeboxes ¢ 

Mi. ANperson. [t is difficult for me.sir. I do not have the figures 
right now because there are a number of recordings. IL have had 
between 60 and 70 separate records of niy compositions. In the case of 
Sleigh Ride there were 15 separate recordings. LL do not remember 
how much each recording made. 

Mr. Rogers. Will vou approximate for this committee what vou 
mav have received without giving us definite figures 4 

Mr. ANDERSON, Vell, that Is Very difficult to do because | am ili- 
creasing all the time and with more records out L have more sales, 
Generally, I think mV share of mechanicals—these are known as me 
chanicals—the amounts which are paid for the use of music by record 
manifacturers-—— 

Mr. Ceitier. For instance, what does Decca pay yvour publisher or 
Columbia or National or RCA, about / 

Mr. Anprerson. | have. sir, a total that has been paid to me. I 
thought this contained only sheet music but it also contains the 
mechanieal rights, 

Mr. Center. Sheet musie and mechanical rights 

Mr. ANDI RSON, Yes, Sir. Not altogether. The record rovalties 
which L have received from 1939 to the present day, that is for all 
recordings of my music, totaled S9444.26. Every recording ever 
made of my music. 

Mr. Center. You haven't vot it split up into Jazz Pizzaecato and 
Svncopated Cloek ¢ 

Mr. ANDERSON. I do not have It. It would be rather complheated, 

Mr. Bryson. Tow many vears is that / 

Mr. ANprerson. From 1959 to the last rovalty payment. 

Mr. Rocers. That is what you received’ Did you receive that 
from ASCAP? 

Mr. Anperson. No, sir: from the publisher. Yes, sir: this is not 
performance rights: these are mechanical rights. They are paid by 
the record manufacturers to the holder of the COP meht. in this case 
as in most cases, the publisher. 

Mr. Rogers. What have you received from ASCAP during that 
period of time’ That is. in performance rights 4 
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Mr. Anpverson. In all? 

Mr. Rogers. Yes. 

Mr. Annerson. Mr. Finkelstein, I believe, has the figures on the 
total royalties paid to me by ASCAP. TI have been a member of 
ASCAP only since 1947 because it was not until I accumulated a suf- 
ficient number of public performances that I was eligible for member- 
ship in order to share in the distribution. 

The total royalties in 1949 which TI received from ASCAP was 
$744.08. In 1950, $1,604.53: in 1951, $3,970.83. 

Mr. Rocers. I understand that you said you had to have so many 
performances before you would be entitled to receive money from 
ASCAP;; is that right? 

Mr. Anperson. Yes, sir. 

Mr. Rogers. Do you know how many that would have to be before 
you would be eligible ? 

Mr. Anperson. I am not certain about the actual number of per- 
formances used in making classifications. I might explain that in 
ASCAP members are all classified according to the number of per- 
formances they receive. Those who have suflicient performances to 
become members and are members of ASCAP but who have very few 
credits, that is, in publie performance for profits, would be placed in 
the lowest classification. And as I remember, when I first became a 
member, that was $20 a year. I did not start out in this classification. 
It started in the next from the bottom. The first year I was a member 
of ASCAP, I made $120 in royalties. These are performing rights, 
of course. 

Mr. Rogers. This classification set up by ASCAP as to the perform- 
ance rights meets with your approval, I take it? 

Mr. Anperson. Yes,sir. There has been a new system set up under 
the consent decree between the Department of Justice and ASCAP. 
The new one is based more, gives more preference to actual current 
performances than to seniority or to length of catalog. Personally, 
sir, I am satisfied with any system, with either way. 

Mr. Cetier. You say that the Department of Justice has given its 
imprimatur of approval on the methods used by ASCAP on distribu- 
tion of funds to various composers and lyricists who are members 
of ASCAP? 

Mr. Anperson. Yes, sir. 

Mr. Cetier. You feel that the methods adopted by ASCAP are fair 
and equitable and just to the composers and to lyricists and so forth. 

Mr. Annerson. I do, sir. 

Mr. Bryson. Is there need for an agency like ASCAP or some- 
thing like that for you authors and composers to market your work 
and to accomplish success ? 

Mr. Anprerson. There is, sir, need for organization to collect fees 
for the publie performance for profit of a composer’s music because 
it would be impossible for a composer to go about the country, or for 
that matter the world if his music is played internationally, and collect 
2 or 3 cents here for each performance. It would cost him more to 
collect than he would obtain in revenue. 

Mr. Rogers. You recognize that each jukebox operator should at 
the end of each month make a report to the author or composer and 
remit to him whatever amount is necessary? That is, if he kept your 
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record in there for the full 2 weeks you would be entitled, say, to 
4 cents? 

Mr. Anprrson. Two cents, sir, unless I had one on each side of 
the record, 

Mr. Rogers. Supppose you had one in there for the 2 weeks’ period 
out of the 4 in the month and this law requires that that jukebox 
operator should transmit that to you at the end of the month. Have 
you any plan or method as a composer or author to ascertain how you 
are going to get that 2 cents a week as provided in this bill from the 
jukebox operator / 

Mr. ANverson. That would be paid, sir, to ASCAP, ASCAP 
would then make the distribution not only to me but other writers 
whose material was used in jukeboxes. 

Mr. Rogers. You mean by that that it is your understanding that 
you having heretofore designated ASCAP to collect for performance 
rights that they would act as your agent ? 

Mr. Anperson. Yes, sir. 

Mr. Rocers. And if ASCAP should then go make some kind of 
arrangement with each jukebox operator on a license basis, rather 
than collect the 1 cent a week per record in the machine, that that kind 
of arrangement would meet with your satisfaction ? 

Mr. Anprerson. Yes, sir. From the plans I have seen so far, they 
seem to be fair. 

Mr. Rogers. Can you visualize what may happen to those authors 
and composers who are not members of ASCAP but who have written 
hits and there has been a record made and that record placed in a 
jukebox? Can you visualize how he is going to operate to collect 
if he does not designate ASCAP as his agent to collect for him per- 
formance rights ? 

Mr. Anverson, In the first place, sir, anyone who has a hit record 
has a hit song. That is, one that receives many performances—will 
be a member of ASCAP or some other performing rights society. 

Mr. Bryson. You do not mean there is anything compulsory about 
it, about making him join ASCAP or a similar society ? 

Mr. Anprrson. He does not have to join but I do not know how 
he is going to collect his performance rights unless he joins ASCAP 
or some other performance rights society. 

Mr. Bryson. For instance, if you as author of numerous popular 
hits were not a member of some such agency, you would have to travel 
all the time to get up your royalties. 

Mr. Anperson. Yes, sir: I should have to visit every place where 
music was being performed in the country to find out if my works 
were being performed. I would have to then threaten each one with 
individual lawsuit to collect 2 or 3 cents. 

Mr. Bryson, You mean in a foreign country ? 

Mr. Anperson, Yes, sir. 

Mr. Cetier. Is there any other method that you can think of that 
might be efficacious and just whereby the composer, the lyricist, can 
be protected other than ASCAP? Can you think of any other 
method ? 

Mr. Anvrerson. No, sir; I cannot. I know of no other way than 
the performing rights society by which any writer can collect the 
fees for public performance for profit. 
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Mr. Rogers. You recognize that there are more than one group 
collecting for performance rights other than ASCAP, do you not? 

Mr. Anperson. Yes, sir; there is another: BMI. 

Mr. Bryson, Another performing rights society ? 

Mr. Cetier. What is that? 

Mr. Anprerson. Broadeast Music. Ine. It is also a performing 
rights society and was started recently, about 10 years ago. 

Mr. Cerner. So that a composer would have a choice of going in 
the direction of BMI or in the direction of ASCAP, join either one 
or the other? 

Mr. Anprrson. Yes, sir. 

Mr. Cetier. He would then be protected / 

Mr. ANprrson. Yes, sir. 

Mr. Center. So ASCAP could not have a monopoly in that sense / 

Mr. Anperson. No, sir. 

Mr. Rogers. Would it in turn require each jukebox operator to 
ascertain whether he is using music where the performance rights 
had been transferred to one or two of these, either BMI or ASCAP 
Would that add a duty on the jukebox operator to ascertain who had 
the rights to begin with ? 

Mr. Awnprrson. I believe, sir, that the trade publications all list 
which performing right society, whether ASCAP or BMI. There i- 
no difficulty im te Hing whieh composition is ASCAP and which com 
position is BMI. The same problem, sir, is faced by anyone who has 
a concert hall, say, where concerts are being held. He is obliged 
under the law to pay a rovalty for the public performance of any 
music for profit. This is usually inthe form of a blanket license which 
is secured fron: ASCAP. This license covers only copyrights held by 
ASCAP or which ASCAP has control. If he also plays material held 
by BMI, he must come to terms with them and obtain permission fron 
them. So this situation exists in concert halls and so far as I know 
does not create difficulty. 

Mr. Cetier. Does that not exist in motion pictures? There may 
be one or two songs used in motion pictures or more, and the pro- 
ducer of a motion picture that uses the song may have to pay the com- 
poser through either BMI or ASCAP 4 

Mr. Rogers. Then vou do recognize that any jukebox operator who 
has either of these two, the BMI or ASCAP performance rights that 
have been assigned to them, and uses it in a jukebox, that he will 
have to account to both of them in order to make himself safe under 
this proposed law. 

Mr. Anprerson. Yes, sir. 

Mr. Rogers. Do you know of anything that would keep other or- 
ganizations from springing up and mi: king and getting some of these 
performance rights and also demand of the jukebox operator that 
they pay them / 

Mr, Anperson. No, sir: as far as I know, there is no limitation to 
the number of performing rights societies. 

Mr. Rocers. Well, could you not visualize that there may be any 
number of performing rights societies created in the future if the 
composers and authors were dissatisfied with the arrangement that they 
may have with either of these two? 

Mr. Anpverson. If composers and authors are dissatisfied with 
ASCAP, sir, as a performing rights society, it would not be necessary 
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for them to form another society but merely at the next election to 
elect a new set of officials as it is a democratically run organization 
and the oflicials who establish policies and carry them out are elected 
by the members. 

Mr. Rocers. Is each member regardless of how many rights he 
may have in ASCAP given a full vote in the election of the officers ¢ 

Mr. Anperson. [Tam not sure he is givena full vote. Ido not know 
the exact election system, but everyone has a vote, It is sent by ballots 
and mailed in. Ballots are mailed out and each one votes directly for 
his officials. 

Mr. Rogers. You do not know whether you have a rieht to cast J 
full vote or whether vou have a right to cast 10 or whether you have a 
right to cast half a vote or a tenth of a vote, depending on the number 
of your performances that they may have collected for you the alloca 
tion—— 

Mr. Awperson. The voting as far as I know, unless it has been 
changed, yotes count differently necord) he to elassification venern} 
classification of each member. 

Mr. RoGers. And those vi ho were COMposers of Venurs before hic 
have a high Classifice ation will have the rieht and authority. to east 
the Jarger number of votes than you who are yg new in this — 

Mr. Anperson. That is true, sir, as long as they maintain then 
number of performances. However, it they st« yp writing or th el pel 
formances drop, their classification will also drop, and they will then 
receive not so mal V voles, 

Mr. Bryson. You may proceed. 

Mr. Anperson. Therefore, it has been ni experience that the juke 
boxes do not popularize a work: that ought not to give them a license 
to use it for their profit without payment. My publisher helps to 
popularize a song and invests a substantial sum in its promotion: 
vet he pays a royalty. Often he even loses money on some of his ver 
tures. The phonograph-record company must engage recording 
artists and maintain an exploitation depertment : vet it pays a royalty. 

The jukebox operator cashes in on my work and on that of my pub 
lisher and the recording company. It is only after all of us have 
made an investment in the song and the public hegins to demand it 
that it first gets inte a jukebox. Yet no one except the jukebox 
operator has a free ride at the composer’s expense. 

At the last hearing the represent: ative of the phonograph- record 
manufacturers testified that the average record is in a jukebox for 
13 weeks, and that the enactment of EH. R. 5473 would, therefore. add 
26 cents to the cost of each record to the jukebox operator, 1 cent per 
week per side. It was said that this would increase by 50 percent the 
cost of each record, for which the operator pays 50 cents. Let us 
analyze these figures. 

If each record is played only three times a day for a 6-day week. 
which is a very conservative estimate for any record that is popular 
enough to remain in a jukebox, the operator will receive over the 
13-week period a total of 234 nickels, or $11.70. on his 50-cent invest 
ment. If both sides of the record have “hit” songs. he will receive 
S25.40. 

Mr. Rocers. You don’t mean that he would only have a 50-cent 
investment: he would have 50 cents invested in the record. 


Mr. Anperson. Yes, sir. 
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Mr. Rogers. You have been present and heard that these machines 
cost all the way from $350 to $1,500. 

Mr. Anprerson. Yes, sir. 

Mr. Rogers. And you don’t actually mean that 50 cents is all he 
has invested. He has a great deal more than that, the same as you 
have invested in your time that you sit down and write these pieces 
and the musical instruments that you may use and you even give away 
50 percent of it to a publisher to get it going. 

Now, that is part of your investment, isn’t it ? 

Mr. Anverson. It is not exactly that. I don’t give anything to my 
publisher. He helps earn this. He makes investment. I provide 
the music. He provides publishing facilities, a publishing house with 
employees that I could not possibly hire myself. He helps in the 
promotion. He pays all the engraving bills and all the printing bills, 
which are considerable. What he gets from it is his return for the 
investment of capital of money, time, and facilities which I do not 
have. So it is a different situation here. 

What I am taking, sir, are running expenses of the jukebox, not 
the capital investment originally to put a man into business, because 
in that case you would not only take the cost of the jukebox, but also 
truck to haul it around. That is something else. Naturally, of course, 
he must make a profit. T agree with that. A jukebox operator must 
have a profit for operation of his business in order to pay for overhead, 
in order to pay off gradually the cost of the jukebox and the truck that 
he hauls the boxes in, over a period of time. 

Mr. Rocers. That is what I want to point out to you, that we has 
more than 50 cents invested in a record. 

Mr. Anperson. Yes, sir. 

Mr. Rogers. There has been testimony here that some of them paid 
more than that, but that the average is around 50 or 60 cents. 

Mr. ANperson. I may mention, sir, that jukeboxes have resale value 
the same as a car, so therefore they are not total outlays. I am speak- 
ing of total outlay in actual operating expenses. 

Mr. Bryson. The records have a resale value, do they not? 

Mr. Anperson. Very little, sir. After used in jukeboxes there isn’t 
much value, After the record has been played a certain number of 
times, the quality of the music deteriorates so much. 

Mr. Bryson. Proceed, sir. 

Mr. Anprerson. Under the Bryson bill, he will be called upon to 
pay 26 cents to the copyright owners of the two songs for that 13- 
week period. My share of the 13 cents for my song w ill be 614 cents, 
and my publisher will receive a ies amount. If I hada collaborator, as 
most writers do—that is when words and music are ae gl 
would each receive 314 cents as against the $11.70 or $23.40 paid by 
the public to hear my song. Tam surprised that the jukebox oper ators 
do not recognize the liberality of treatment accorded them under this 
bill. They, rather than the writers. should be the ones to urge it. 

Actually, under the Bryson bill, the jukebox operator will be 
paying less than any other commercial user. The jukebox operators 
are certainly making money or they would not be in business, and 
the boxes would not continue to be bigger and gaudier. 

I think T can give you some enlightening information about the 
income of jukebox operators from my knowledge of the boxes at 
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Fort Bragg, where I am stationed at present. We have five jukeboxes 
at the officers’ club and annexes and four at the post exchanges. All 
the machines have 50 records which may be played on both sides, 
making 100 selections. According to information given to me upon 
inquiry, f found that the weekly take of these machines averages from 
$25 to $30 per box. All of these machines are placed at the post by 
an operator who receives one-half of the nickels deposited in the 
boxes. 

Although the jukeboxes which I have mentioned at Fort Bragg are 
installed and owned by a jukebox operator, I should mention that 
when I was at Fort Riley in Kansas we had a jukebox which was 
owned by the officers’ club. We had no difficulty in operating it; the 
only skill that was needed was the ability to change the needle when 
the old one became worn out. 

The only trouble we had in 314 months I was there was just chang- 
ing the needle and the box played constantly from the time the club 
opened at noon until I closed it at night. 

Mr. Rocers. We had a lot of testimony that they had calls from 
time to time to go and service these machines. That wasn’t the expe- 
rience that you had in Fort Riley, Kans. ? 

Mr. Anperson. No, sir; it was not at all. 

Mr. Rocers. We had further testimony from one man from Texas 
that he had jukeboxes in an Army installation and he went there and 
got $3.50 out of it. That hasn’t been your experience at the places 
where you have been stationed ? 

Mr. Anperson. Not my experience at all. If IT may make a sug 
gestion, I think he had the jukebox in the wrong place. 

The nickels deposited were part of the club receipts at Fort Riley 
and were deposited in the club fund. Under the Bryson bill that 
single box would not be subject to any charge, but I think I should 
mention that the writers and publishers of America have never charged 
any Army camp for the use of music and T am sure that they will 
want to continue that policy whether er not H. R. 5475 is enacted 
into law. 

I think we composers have a right to regard our music as our prop- 
erty and to have the same control over it as others have over their 
property, bearing in mind the unique nature of a copyright. If 
jukebox operators use that property for their profit, they should be 
willing to pay for it just as do other commercial users. Some writers 
have created a great deal of this property that is in constant demand: 
others have not been so fortunate. But whether we have many songs 
or few, they are ours and we should be paid for their use if they are 
successful enough to make money for others. The tax laws take care 
of any excess sums that the more fortunate writers may earn. As 
Irving Berlin said at a previous hearing on this bill, each writer should 
have the right to pay this money to the Government in the form of 
taxes rather than to be wholly deprived of it by the jukebox operators. 

I respectfully submit that the Bryson bill should be enacted as a 
fair compromise between the jukebox interests and the creators of the 
works which make it possible for the operators to be in a profitable 
business. 

Mr. Bryson. Thank you, Captain. 
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STATEMENT OF GEORGE A. MILLER, PRESIDENT, MUSIC OPERA- 
TORS OF AMERICA AND CALIFORNIA MUSIC GUILD 


Mr. Mitten. My name is George A. Miller. My oflice address is 128 
East Fourteenth Street, Oakland, Calif., and T reside in the same city. 
I first entered the phonograph business in 1955. 1 operated phono- 
graphs as a music operator for about 214 years. I was a distributor 
of phonographs for about 6 vears, and IT believe that Thave a very wide 
knowledge of this particular business. My present position is na- 
tional president of the Music Operators of America, which is a na- 
tional association representing local and State associations that are 
affiliated with the automatic phonograph industry. T am also the 
State president and business manager of the California Musie Guild 
and I have acted in this capacity for the past 17 vears. 

Mr. Rogers. What is the Music Guild / 

Mr. Mituer. That is the name of our organization. Tt is the music 
operators association and we call them guilds, the California Music 
Guilds. 

Mr. Rogers. As the California guild, do they have any right to col- 
lect these performance rights of authors and composers? 

Mr. Mituer. None whatsoever. 

I would like to add at this point that at no time in the State of 
California has there ever been any territory set aside for any particular 
operator or any particular make of phonograph: neither has there 
heen any interference to the operator by any distributor which would 
foree him to buy any particular make of phonograph. All of the 
manufacturers are represented in California through their distribu- 
tors, and most of the 450 operators in that State purchase all makes 
of phonographs. 

Music Operators of America is not a cohesive organization and in 
fact does not primarily consist of individual operators but rather for 
the most part represents, and is composed of, local operators’ associa- 
tions throughout the country. Where there is no local association, an 
individual operator can hold membership in Music Operators of Amer- 
ica for the very small fee of $10 a year. Some associations are not 
affiliated with Music Operators of America, and there are some indi- 
vidual operators who are not members of local associations because 
they do not feel that they can afford to pay for a membership. The 
national association, Music Operators of America, was organized about 
3 years ago as a national committee. This organization was incor- 
porated only last vear. The major factor behind our desire to form 
a national association was the threat of ASCAP domination of the 
jukebox business. There are no paid officers in the national associa- 
tion, and dues are assessed at the very small amount of 5 cents per 
phonograph on a yearly basis. 

It was mentioned here Monday that there was a great amount of 
racketeering in the automatic-phonograph industry, and T would like 
to say, as national president of Musie Operators of America, that T 
have not found this to be a fact. The typical person in this business 
is the type of person who has been testifying before this committee. 
As it has been pomted ont here, the music operators of the Nation are 
small, individual businessmen with families and are respected in their 
communities. We have mayors of various cities, some assemblymen 
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and senators and other public oflicials who are or who have been au- 
tomatic-phonograph operators 

Mr. Bryson. You mean State senators ? 

Mr. Mituer. That is correct. 

fam here today to state my opposition and the opposition of the 
Music Operators of America to IL. R. 5473. We oppose any change 
in section | (e) of the copyright law, and we are particularly opposed 
to H. R. 5478, which compels us to pay monthly royalties and make 
monthly reports to copyright owners all over the country, and which 
tlso places us in an untenable bargaining position with the great per- 
lorming-right societies, namely, ASCAP and BMI, 

Ii His position as national pore sident, Lam able to learn of the prob- 
lems of the operators all over the country. lL receive their complaints 
and their suggestions. I know that high prices for all commodities 
such as records, needles, labor, and everything else—have almost com- 
pletely eaten up the profits of jukebox operators, Labor has increased 
over 100 percent. The advent of television has been a serious blow to 
our "ta People do not watch a television program in a restau- 
rant or tavern and also listen toa jukebox. One very striking example 
of increased costs is that a jukebox of S or 10 years ago cost S255 to 
S450. Today, prices for jukeboxes range from 3850 to S1.100 each. 

I might say at that point that that doesn’t include wall boxes, and 
bar boxes that you find in various eating establishments. ‘They cost 
anywhere up to $150 each. ‘There are installations that cost the opera- 
tor $3,000 in some of your drive-ins that are operated for 24 hours a 
day. 

Operators and distributors are already being heavily taxed and 
licensed by Federal, State, county, and municipal agencies in keeping 
with the current abnormal demands for revenue. 

On the other hand, almost all of the operators are receiving the 
same 5 cents per play. It is impossible to pass on any increased cost 
of operation to the general public. In recent months, I have endeay- 
ored on behalf of our California association to obtary OPS permis- 
sion to operate jukeboxes on a 10-cent play, or a three-for-a-quarter 
basis. This has been denied. Even if the OPS does relent in the 
future, 1 know from past experie nee this will, at best: be no solution 
to our financial problem. Not as many people play a machine for a 
higher price and for that reason many operators, Tam sure, oul 
refuse to change to the 10-cent basis even if permitted to do so, 

I think it has been stated that in some Army camps there were five 
machines that took in $25 to $30 a week, each machine, and that they 
played continuously. Well, if they played continuously they would 
take in about S20 a day. So there is some great mistake in those 
figures, 

[ think T ought to point out again that an automatic phonograph is 
aetut lly only capab le of t: iking in $5 cents an hour. It has been said 
here that a phonograph would take in $1. an hour, but there are actually 
three less plays than that due to the change of mechanism. 

The average play per day on an automatic phonograph is about 4 
or 5 hours out of a 24-hour di av. This survey has been made many 
times on a State pei national basis, and these are true facts. The 
question has been asked why do the operators stay in business if there 
is no profit in the business. I would like to answer that question by 
saving that most of these people have their life savings in their busi- 
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ness and they hang on to protect their investment with the hopes that 
conditions will change and that the jukebox business will again be- 
come a profitable one. We know of many small operators who are 
members of our associations who have other employment on the side 
and work their music routes in the evening and on week ends. That is 
a positive fact. 

The publishers and composers are already receiving 4 cents per 
record at the time of purchase of the records by us. The 2 cents a rec- 
ord per week proposed in H. R. 5473 adds more tax under the guise of 
verformance rights. The history of taxation in the United States 
os many precedents to the effect that no tax measure is to be dis- 
criminatory or prohibitive. This levy which would result from this 
bill is, in effect, a violation of this precedent. 

It should be further pointed out that most records have hit tunes on 
only one side of the disk and are never played at all on the other side. 
In fact, only 20 percent of the machines in operation are mechanically 
designed to play more than one side. Yet the operators are forced to 
pay for the unused side of the disk. Likewise, unpopular tunes which 
are only infrequently played would require a payment of 2 cents per 
record per week. I know of no other tax on property similar to the one 
proposed in this bill. 

Nat many people can afford the luxury of attending places where 
live music is employed and therefore their diversion is in neighborhood 
restaurants, lounges, and taverns. These neighborhood locations, like 
the operators, are in no financial position to pay any license or tax on 
recorded music. 

In the past few months I have had occasion to visit many of our 
local associations. Tecan say frankly to the members of this committee 
that I have never seen such grave concern—I can call it fear—on the 
part of jukebox operators everywhere. They all know that the $1,500 
a year, which an averaged-sized jukebox operator would be required 
to pay under this bill, would be the final blow for many of them and 
would threaten the financial stability of all of them. 

Not only the dollars and cents in royalties worries them, although 
that is sufficient; they realize that they will have to hire a bookkeeper 
to handle the many hundreds of monthly copyright reports demanded 
of them. 

Many jukebox operators have gone out of business this year. If this 
bill passes many more would be forced out of business. 

It is for these reasons that operators have come here today from all 
over the country ; they want to tell this committee just what their situa- 
tion is. It might be their last chance. Some of them are paying their 
own way here; some of them are being helped financially by the asso- 
ciation in their travel expenses. There would have been many more 
of them here had there been enough money in our treasury to finance 
their expenses. I feel that the most important facts to be presented 
here today will be by the individual operators. 

I offer my testimony as one who has been in this field for many years 
and has had a chance to see the national picture of the music operator. 
T can assure you that the outlook for the automatic-phonograph op- 
erator is anything but good. This bill, which I consider grossly unfair 
for the reasons which I have presented here, will result in a mortal 
blow to the jukebox operators, which will in turn affect the composers 
and all others associated with this industry. 
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If H. R. 5473 became law, the price of phonograph records would 
increase approximately 50 percent to the operator. This would force 
the operator to reduce his purchases of records, which would hurt the 
record companies and certainly the composer and publisher as far as 
revenue is concerned. H. R. 5473 would absolutely defeat its own 
purpose. 

In closing, may I say the bill is nonworkable; it is not practicable; 
it would be impossible to enforce the bill as it is written and it would 
work a hardship on every operator in the Nation. It would mean that 
the average music operator with 50 phonographs, which is an average 
over the country, would pay $1,560 a year in the form of a royalty for 
the privilege of using copyrighted tunes. The automatic-phonograph 
business cannot afford to pay any more taxation, regardless of the 
kind. You gentlemen here must remember that the automatic-phono- 
graph business is considered a luxury business and consequently every 
city, county, and State attempts to place a yearly tax upon it with- 
out knowing the amount of income that is derived from: it. 

I have heard it said that a large fund had been raised to combat 
this legislation. We would be most happy to submit a certified finan- 
cial statement showing all sums collected by us and all expenditures if 
ASCAP will submit theirs. In fact we will submit ours to the com- 
mittee if they so request, regardless. 

As J said before, there are about 10,000 operators in the Nation and 
these are their sentiments. I humbly submit them to your considera- 
tion with the hope that you will defeat this particular bill. 

Mr. Rocers. You recognize that a jukebox operator is using a 
copyrighted piece of property, so to speak? It belongs to the author 
and composer, 

Mr. Miuier. I do, Mr. Rogers. 

Mr. Roeers. As such, do you feel that he should be compensated for 
that use that the jukebox operator is making of his property ‘ 

Mr. Mitier. If compensated in the right manner. I don’t feel that 
the compensation should come from one particul: uv industry. Under 
this bill it is coming directly from our particular industry. 

Mr. Rocers. You feel that whatever compensation he may be en- 
titled to, for the performance 1 right by the jukebox oper ator, that this 
bill is impossible of working with the jukebox operators 

Mr. Miuurr. Ve ry much so, sir. 

Mr. Rogers. It has been testified here that perhaps the way it would 
work out, that ASCAP or BMI would grant licenses to take that 
burden from you. 

Mr. Miturr. That is our greatest fear. 

Mr, Bryson. Thank you so much. 


STATEMENT OF GrorGr A. MILLER 


My name is George A. Miller. My office address is 128 East Fourteenth Street, 
Oakland, Calif., and I reside in the same city. I first entered the phonograph 
business in 1935. I operated phonographs as a music operator for about 214 
vears. I was a distributor of phonographs for about 6 years, and I believe that 
I have a very wide knowledge of this particular business. My present position 
is national president of the Musie Operators of America, which is a national 
association representing local and State associations that are affiliated with 
the automatic phonograph industry. I am also the State president and business 
manager of the California Music Guild, and I have acted in this capacity for 
the past 17 years. 
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I would like to add at this point that at no time in the State of California 
haus there ever been any territory set aside for any particular operator or any) 
particular make of phonograph; neither has there been any interference to the 
operator by any distributor which would force him to buy any particular make 
of phonograph. “1! of the manufacturers are represented in California through 
their distributors, and most of the 450 operators in that State purchase all makes 
of phonographs. 

Music Operators of America is not a cohesive organization and in fact does 
not primarily consist of individual operators but rather for the most part rep 
resents, and is composed of, local operators’ associations throughout the country 
Where there is no local association, an individual operator can hold membership 
in Musice Operators of America for the very small fee of S10 a year. Some asso 
ciations are not affiliated with Music Operators of America, because they can 
not afford to and likewise there are some individual operators Who are not mem 
bers of local associations, because they do not feel that they can afford to pay 
for a membership. The national asseciation, Music Operators of America, was 
organized about 3 years ago as a national committee. This organization was 
incorporated only last year. The major factor behind our desire to form a 
national association was the threat of ASCAP domination of the jukebox busi 
ness. There are no paid officers in the national association, and dues are as 
sessed at the very small amount of 5 cents per phonograph on a yearly basis. 

It was mentioned here Monday that there was a great amount of racketeering 
in the automatic phonograph industry, and IT would like to say, as national 
president of Music Operators of America, that Ihave net found this to be a fact. 
The typical person in this business is the type of person who has been testifying 
before this committee. As it bas been pointed out here, the miusie operators 
of the Nation are small, individual businesstien with fam lies and are respected 
in their communities. We have mayors of Various Cities, some assemblymen 
and Senators and other public officials who are or who have been automatic 
phonograph operators. 

Iam here today to state my opposition and the opposition of the Music Opera- 
tors of America to H. R. 5473. We oppose any chanve in section 1 (e) of the 
copyright law, and we are particularly opposed to Hl. R. 5473, which compels us 
to pay monthly royalties and make monthly reports to copyright owners all over 
the country, and which also places us in an untenable bargaining position with 
the great performing right societies; namely, ASCAP and BMI. 

In my position as national president Lam able to learn of the problems of the 
operators all over the country. IL receive their complaints and their suggestions. 
I know that high prices for all commodities—records, needles, labor, and every 
thing else—have almost completely eaten up the profits of jukebox operators 
Labor has increased over 100 percent, The advent of television has been a serious 
blow to our business. People do not watch a television program in a restaurant 
or favern and also listen to a jukebox: One very striking example of increased 
costs is that a jukebox of S or 10 years ago cost S285 to $450. Today prices for 
jukeboxes range from SS50 to $1,100 each. 

Operators and distributors are already being heavily taxed and licensed by 
Federal, State, county, and municipal agencies in keeping with the current 
abnormal demands for revenue, 

On the other hand, almost all of the operators are receiving the same 5 cents 
per play. It is impossible to pass on any increased cost of operation to the 
general public. In recent months T have endeavored on behalf of our California 
association to obtain OVS permission to operate jukeboxes on a 10-cent play, or 
a three-for-25-cent basis. This has been denied. Even if the OPS does relent 
in the future, IT know from past experience this will, at best, be no solution to our 
financial problem. Not as many people play a machine for a higher price and 
for that reason many operators, [am sure, would refuse to change to the 10-cent 
basis even if permitted to do so. 

L think I ought to point out again that an automatic phonograph is actuall) 
only capable of taking in SS cents an hour. It has been said here that a phono 
graph would take in $1 an hour, but there are actually three less than that due 
to the change of mechanism. The average play per day on an automatie phono 
graph is about 4 or 5 hours out of a 24-hour day. This survey has been made 
many times on a State and national basis, and these are true facts. The question 
has been asked why do the operators stay in business if there is no profit in the 
business. [ would like to answer that question by saying that most of these 
people have their life savings in their business and they hang on to protect their 
investment with the hopes that conditions will change and that the jukebox busi 
ness will again become a profitable one. We know of many small operators who 
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are members of our assecintions who have other employment om the side and 
Work tceir music routes in the evening and on week ends, 

The publishers and cotiposers are already receiving 4 cents per record at the 
time of purchase of the records by us. ‘The 2 cents a record per week proposed 
in H.R. 5473 adds more tax under the guise of performance rights. The histor) 
of taxation in the United States has many precedents to the effect that no tax 
measure is to be discriminatory or prohibitive. This levy which would 
from this biilis, in effect, a Violation of this precedent, 

It should be further pointed out that most records have hit tunes on only one 
side of the disc and are never played at all on the other side. In faet, onty 20 
percent of the machines in operation are mechanically designed to play more 
than one side. Yet the operators are forced to pay for the unused side of the 
disk Likewise, unpopular tunes which are only infrequently played would 
require a payment of 2 cents per record per week. TL know of no other tax o1 
property similar to the one proposed in this bill. 

Not many people can afford the luxury of attending piaces where live music 
is employed, and therefore their diversion is in neighbothood restauratts, bounces 
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position to pay uny license or tax on recorded music 

In the past few months LT have had occasion to visit niany of our 
tions. IT ean say trankiy to the members of this committee that LT have neve 
seen such grave concern—TI can call it fear—on the part of jukebox operators 
everywhere. They all know that the $1,500 a year which an uverage-sived 
jukebox operator would be required to pay under this bill would be the tina 
blow for many of them and would threaten the financial stability of all o 
them. 

Not only the dollars and cents in royalties worries them, although that is 
sufficient ; they realize that they will have to hire a bookkeeper to handle the 
many hundreds of monthiy copyright reports demanded of then, 

Many jukebox operators have gone out of business this year. If this bill passes 
many more would be forced out of business, 

It is for these reasons that operators have come here today from all over the 
country ; they want to tell this committee just what their situation is. It might 
be their last chance. Some of them are paying their own way here; some of! 
them ure being helped tinancially by the association in their travel expenses 
There would have been many more of them here had there been enough mones 
in our treasury to finance their expenses. I feel that the most important facts 
to be presented here today will be by the individual operators 

I offer my testimony as one who has been in this field for many years and 
has had a chance to see the national picture of the music operator. LT can assure 
you that the outlook for the automatic-phonograph operator is anything but 
good. This bill, which I consider grossly untair for the rensons which L have 
presented here, will result in a mortal blow to the jukebox operators, which 
will in turn affect the composers and all others associated with this industry 
If H. R. 5478 became law, the price of phonograph records would increase approxi 
mately 50 percent to the operator. This would force the operator to reduce his 
purchases of records, which would hurt the record companies and certainly 
the composer and publisher as far as revenue is concerned. HL R. 5475 would 
absolutely defeat its own purpose, 

In closing, may I say the bill is nonworkable; it is not practicable: it would 
be impossible to enforce the bill as it is written, and it would work a hardship 
on every operator in the Nation. It would mean that the average music operato: 
with 50 phonographs, which is an average over the country, would pay $1,560 
a year in the form of a royalty for the privilege of using copyrighted tunes 
The automatic-phonograph business cannot afford to pay any more taxation, 
regardless of the kind. You gentlemen here must remember that the automatic 
phonograph business is considered a luxury business and consequently every 
city, county, and State attempts to place a vearly tax upon it without knowing 
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the amount of income that is derived from it. 

[have heard it said that a large fund had been raised to combat this legislation 
We would be most happy to submit a certified financial statement showing a 
sums collected by us and all expenditures if ASCAP will submit theirs. In fuet 
we will submit ours to the committee if they so request, regardless 


Mr. Miuuer. At this time I would like to present our Nationa! 
legal counselor, Mr. Sidney H. Levine who is the next witness, | he 
lieve, on the stand, 

Mr. Bryson. Have a seat, Mr. Levine. 
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STATEMENT OF SIDNEY H. LEVINE, COUNSEL FOR THE MUSIC 
OPERATORS OF AMERICA, INC. 


Mr. Levine. In addition to representing the Music Operators of 
America, I also represent the Automatic Music Operators Associ- 
ation. That is the operators’ association of New York City. 

I would like to say at the outset 

Mr. Bryson. You have submitted a very comprehensive state- 
ment. 

Mr. Levine, you are an attorney ? 

Mr. Levine. Yes. 

Mr. Bryson. So are we. We wish to conserve time if we can. We 
wish everyone to have full opportunity to present his views, but the 
chairman, Mr. Celler, announced yesterday that some change in the 
set-up of our committee would soon take place. 

This is an involved subject, as you well know. If you recognize 
it as involved, how much more so do those of us who are laymen 
and know nothing about it realize that. It is very technical so it seems 
to me advisable for those of us who hear the testimony to consider it 
in executive session and take whatever action is taken on the measure 
rather than bring in new members of the committee and have them 
try to familiarize themselves. 

So it would be an advantage to the proponents of the measure and 
the opponents to have this particular committee consider it, it seems 
to me. 

With that in mind, I wish to announce that we do wish to con- 
serve time and if possible, finish the opposition today. 

Mr. Levine. I represent the overwhelming majority of 10,000 op- 
erators throughout the Nation and I am the first attorney that ap- 
years here in opposition to H. R. 5473 that directly represents the 
interests of these operators. 

Mr. Rogers. Where do you live? 

Mr. Levine. I live in New York. 

Mr. Rocers. Practice in New York? 

Mr. Levine. I practice in New York City. 

Mr. Rogers. What is the Music Operators of America? 

Mr. Levine. The Music Operators of America, Mr. Rogers, is ¢ 
group of representatives from each of the local operators’ associations, 
any individual can become a part of this association. It came into 
being a few years ago merely- 

Mr. Rocers. How many years? 

Mr. Levine. Right after the hearings of the H. R. 1279, which 
was the previous attempt by ASCAP to eliminate the exemption 
contained in the copyright law of 1909, 

Mr. Rogers. Do you have any gangsters in that organization of 
yours ? 

Mr. Levine. I have a lot to say about that in my statement which 
I hope you people will read very carefully and I can say without any 
reservations whatsoever that that is an exaggeration, that is a smear 
which cannot be dried up by mere denials and has harmed our industry 
very much and is an unfair tactie on the part of the sponsors of this 
bill to bring up before this committee, because there is no truth in it 
whatsoever. 
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Mr. Rogers. Now, you say you represent another association of 
New York City. 

Mr. Levine. That is the Automatic Music Operators Association 
of New York City. That is composed of about 170 persons, firms, 
and corporations who own and operate jukeboxes in the territory of 
New York City and the surrounding counties. 

Mr. Rogers. Then what you actually 1 represent are the operators, 
not only in New York City but throughout the Nation. That is right? 

Mr. Levine. That is correct, Mr. Rogers. 

Mr. Rocers. And they are the ones who either buy the boxes or 
operators who lease them out on percentage arrangements ? 

Mr. Levine. They are the consumers ‘of the jukeboxes and lease 
them out to the location owners, the taverns, soda fountains, stores, and 
such, 

Mr. Rogers. As owners. operators of these boxes, they do use the 
works of the composers and authors. 

Mr. Levine. That is right. 

Mr. Rogers. And no performance is made unless there is a nickel 
paid or admission charged to dance or something like that. 

Mr. Levine. That is correct. 

Mr. Rogers. Does your organization recognize that these authors 
and composers should be entitled to some compensation for the use 
of their work ? 

Mr. Levine. We recognize this fact, that there has been submitted 
here no evidence whatsoever, except in the case of Mr. Robert Merrill 
and Mr. Otte Harbach and most recently Captain Anderson, to show 
whether there is a need in the first place for these authors to receive 
more money. There is no evidence of that tvpe whatsoever which has 
been presented before this committee. 

Furthermore, we contend that the jukebox industry is now directly 
paying to these authors amounts of money greatly in excess of any 
amounts they receive from their performing-rights societies, and we 
furthermore feel that this bill instead of increasing their incomes by 
pennies will absolutely deprive themselves of incomes in dollars. 

Mr. Rogers. You say that the jukebox industry is now paying to the 
authors and composers sums in excess of what they get otherwise / 

Mr. Levine. That is right. 

Mr. Rogers. The operators themselves do not do that, do they ? 

Mr. Levine. Yes; we do. There are 250,000,000 records sold in the 
United States each year. Of that sum, the jukebox industry buys 
50,000,000 records. When they buy 50,000,000 records, they are pay- 
ing as royalties on each record the sum of 4 cents, which makes a total 
of $2,000,000 paid directly by the jukebox operators. In addition to 
that—— 

Mr. Rogers. Paid directly to the recording company ? 

Mr. Levine. To the recording companies, who in turn pay it to the 
publisher to whom the composer in the first place has assigned his 
sre right, and that publisher divides that $2,000,000 equally with the 
composers and authors. 

Mr. Rocers. You feel that, if he did not have the jukeboxes, they 
would not make that number of records? 

Mr. Levine. I think that has been established beyond any shadow 
of a doubt. In addition to that $2,000,000 we pay, we stimulate the 
sales of another 200,000,000 records to a great extent. An additional 
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estimated $8 million goes to the publishers on the mechanical royalty 
phase, which in turn is divided equally between the publishers and 
the authors and composers. 

We feel that the authors, as far as any activity of the jukebox indus- 
try is concerned, are well paid; and we further strongly feel—and I 
have made a study of this subject for 10 years— that the particular 
piece of legislation introduced before this committee will in no way 
whatsover increase the income of the average author or composer but, 
as I said before, will absolutely decrease it in huge amounts. 

Mr. Rogers. Now, you mean to say, if this bill were adopted and 
they proceed to collect about $1,500 2 year from each operator, that 
that would not increase the amount of performance rights to these 
people ¢ 

Mr. Levine. I mean to say that exactly. It is calculated under this 
bill that the amount collected under the 2-cent royalty per record per 
week will amount to approximately $12,400,000 annually. That figure 
is arrived at because we know and our figures are based on surveys and 
knowledge, and ASCAP’s loose figures that were thrown around here 
are pure guesses, hearsay evidence without any foundation—I think 
you brought it out very well when the proponents were before you, 
that they had no basis for any figures that they presented to this 
committee on the jukebox industry. If you multiply—and it is a 
simple mathematical process—400, 000 jukeboxes, and say those 400,000 
jukeboxes held an average of 30 records each and are filled all year 
round, 30 records, both sides of the record would require the payment 
of 2 cents each week: 30 times 2 is 60 cents. If you multiply 60 cents 
by 400,000 jukeboxes you get the sum of 3: 240,000 each week. In turn 
vou mutiply $240,000 by 52 weeks and you get the staggering total of 
$12,400,000. ‘That is the theory. 

Mr. Rogers. That is the point that I am getting at. If this bill 
were passed, then they would get at least 12 more million dollars. 

Now your statement was that, if this bill were passed the authors 
and owners of the copyright would actually receive less than they are 
now receiving. 

Now, go ahead and tell us; we know that according to your state- 
ment that it has been increased to $12,000,000, or would under this bill. 

Mr. Levine. That is right. 

Mr. Rogers. Now, where would the authors and composers lose that 
$12,000,000 in the event that this bill were passed ¢ 

Mr. Crumpacker. Before you go into that. Actually, some of the 
tunes used on records are in the public domain, aren’t they / 

Mr. Levine. Well, I do not think the percentage of public-domain 
records ts vole great. I would say that the overwhelming majority 
of records used by us are presently copyrighted. 

Mr. Crumpacker. Well, these 100-play jukeboxes, in addition to 
having popular tunes, hi ave sections devoted to classical and hillbilly 
records. 

Mr. Levine. There are a small minority of records that are in the 
public domain. 

Mr. Crumpacker. On those particular boxes, it is more than a small 
minority. 

Mr. Levine. No; it is not. 












aw ae lle lle OO et Oe 


as 








RECORDINGS IN COIN-OPERATED MACHINES 223 


Mr. Crumpacker. You generally have a list of Strauss waltzes, a 
group of Stephen Foster songs, and a number of other selections like 
that. I do not know, of course, what percentage that represents of the 
total i ivs on those boxes, but certainly quite a number of records are 
in the public domain. 

Mr. Levine. Those 100-record jobs that you are referring to, that 

carry those standards and some of the songs that are in the public 
domain are a minority of very small percentage of the 400,000 juke 
boxes in operation today. 

Mr. Crumpacker. But more and more of them are going into opera- 
tion every day, aren’t there’ I keep seeing more of them “all the time. 

Mr. Levine. But the bulk of the mone Vv collected through a jukebox 
is collected from presently owned copyrighted songs. There is no ques 
tion about it. 

Mr. Crumpacker. Under this bill no distinction would be made be 
tween one of those boxes that contained 50 records and any other type. 
They pay on the number of records regardless of which ones are 
played ¢ 

Mr. Levine. There is no distinction made, and it is not clearly 
defined. 

But 1 would desire to discuss Mr. Rogers’ question a little more. 

Mr. Rogers. I want to know what happens to this $12,000,000 you 
built up. 

Mr. Levine. What will happen to the $12,000,0004 Simply this. 
You all heard testimony of Samuel Penner, the operator from New 
York City. He is an individual operator, and he is a small one, as are 
most of the operators throughout the Nation; and facts and figures 
reveal conclusively that they own from 2 to about 50 machines. 

These fellows could not afford, unless they violated the law in a 
wholesale manner, to pay this exorbitant royalty that would be im 
posed up them. One by one these people would go out of business. 
There are thousands, hundreds of thousands, of marginal locations 
where the difference between $26 a year would spell the elimination 
by the operator of operating in that location. The total net effect 
would be that this business would be destroyed as we know it today. 
The operator could not afford to stay in business, and they would all 
rush to sell out as fast as they could. We have calculated before 
before you gentlemen that the average impost that this bill would 
impose upon them is at least $1,560 a year, which very few of these 
operators could afford to carry under present-day conditions and 
under conditions as they are going to be for a few years ahead. So 
I say they would not get any royalty in the first place from the juke 
boxes; and, in the second place, if the jukebox industry is destroyed, 
they will not get that source of revenue from the initial royalty pay 
able upon the sale of the record; they will not get the royalty they get 
from the sale of sheet music which is stimulated by the sale of the 
record in the popularizing of the song. And, furthermore, they will 
not even get, as small as it is, the distributive share from ASCAP. As 
the song gets less popular, it will not be played over the radio, so the 
performance units that ASCAP bases its distribution on will also 
disappear 

So I think we conclusively demonstrate that they will lose from 
all present sources and get little, if anything, directly from the juke 
box industry. 
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Mr. Rogers. Then you have a very pessimistic attitude as to what 
would happen to the jukebox industry in the event this should be- 
come law. 

Mr. Levine. I contend that the jukebox industry would absolutely 
be destroyed. 

Mr. Rocers. Is that due to the fact that they are only going to pay 
the $12,000,000% There has been some testimony here that this is a 
$500,000,000 business. 

Mr. Levine. There have been figures thrown out loosely by ASCAP, 
but our survey shows that total take on 400,000 Jukeboxes throughout 
the Nation—that is, the operators’ share of it—runs from $150,000,- 
000 to $200,000,000 a year. 

That is also a staggering figure when taken at its face value. But 
I would just like to point out one thing. 

Mr. Bryson. We are accustomed to using big figures here. 

Mr. Levine. You speak in billions. ; 

I would like to point out to you in passing a very dynamic example 
of talking about grosses. You know—it might be strange—we feel 
very proud of being in the jukebox business. I want to point out to 
you people that New York City is also in the coin-operated business. 
We have a little subway in New York. That subway grosses $600,- 
000,000 a year. And at the end of the year, after they take off their 
operating expenses, there is a deficit running into $30,000,000 or 
S40.000,000. 

Now, that is the point that most people unfamiliar with our busi- 
ness seem to emphasize. That $150,000,000, when divided between 
10,000 operators and 20,000 employees and the cost of their equipment 
and the cost of their records and the general overhead expenses, leaves, 
as was testified here, the small and nominal profits of $3, $4, $5, and 
$6,000 a year; and these facts cannot be refuted by innuendo and 
smear. Those are facts that this committee, in my humble opinion, 
must accept on this record. They are based on information that we 
have studied and tried to give you. 

Now, I would like to proceed, if I may, because I think this is 
important. 

Captain Anderson, who has just appeared before you, I believe, 
if you read his statement and examine the testimony of the proponents 
of this bill, has incorporated in his statement every argument that 
ASCAP for years has presented as to why the exemptions in the 1909 
copyright law should be modified or eliminated. 

I submit to you that he has been wrong on every one of his conten- 
tions. He stood here before you today and told you how happy he 
was with ASCAP. He also stood here, and we liked that testimony 
that he received about $9,000 from mechanical royalties whereas from 
ASCAP over that same period of years he received much less. He 
did not tell you 

Mr. Crumpacker. If you will permit me to interrupt at that point, 
he gave us the figures for mechanical reproduction over a period of 
12 or 13 years and gave ASCAP income over a period of 3 years. 

Mr. Levine. He should also have told you that the tunes he 
played 








Mr. Crumpacker. The total of those 3 years, if I remember cor- 
rectly, came to at least 60 or 70 percent of what he had received in 1% 
years from mechanical reproduction. 
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Mr. Levine. He should have told you that the tunes he wrote in 
the first 10 or 11 years, or even today, were not very widely used by 
jukeboxes. 

But I say this, that I have information about Captain Anderson 
which I think you people should know. That he has, in addition to 
these figures, some arrangement, special arrangement with the Decca 
Recording Co., who records his songs. I do not know what the ar- 
‘angement is, but it comes on very good authority. 

Mr. Rogers. Well, he has an arrangement, but under the law isn’t 
all that they ever pay 2 cents? 

Mr. Levine. Not in this particular case, apparently. 

Mr. Rocers. Does every other record company, the minute that 
Decea makes a record of it, haven’t they the privilege under the 
law—— 

Mr. Levine. Decca is apparently the original company who rec- 
ords his songs, 

Mr. Rocers. We were told at a previous hearing that, due to the 
fact that every record company can, once it has been performed by one, 
other record companies can come and perform and pay the 2 cents. 

Mr. Levine. That is correct. 

Mr. Rogers. For that reason, be it Decca or Columbia or what it 
may be, that they themselves will not pay an author more than 2 cents 
or give him any bonus to get him over there. 

Have you any information that that statement given to us at a 
previous hearing is incorrect ? 

Mr. Levine. No; that statement is absolutely correct. The subse 
quent recording companies wil! have the absolute right to go ahead 
and make the recording on the payment of 2 cents per side. 

Mr. Rocrrs. Yes. Then, following through your statement, where 
does the captain benefit under any agreement that he has with Decca ? 

Mr. Levine. I do not know the terms of the agreement. But this 
information came to me this morning, and I do not think it is too 
important. 

Mr. Crumpacker. These are facts and not hearsay, I take it ? 

Mr. Levine. From a legal point of view, they are hearsay as far as 
I am concerned, but they come from very reliable sources. 

Mr. Bryson. Is the witness here who gave you those facts? Does 
he know ? 

Mr. Levine. Well, I was told by one of the cocounsels here that that 
was a fact. 

Mr. Bryson. Let’s get him later. 

Mr. Citarrerz. I will take the responsibility for that. 

I asked the chairman—I sent up te the chairman the question T was 
hoping you would ask Captain Anderson because I am told and we 
can only raise the question: we cannot have access to the facts. Ob- 
viously they are not our facts, but we did think that it would be im- 
portant, since Captain Anderson has appeared here, that he should 
tell what his income is from recording; and my information is that 
he has a favorable contract with Decca Co. which pays him some- 
thing other than the 2 cents. 

Mr. Bryson. The witness said that the captain’s pieces were not 
very popular. Why would a record company—— 

Mr. Levine. They are popular in other fields but not in jukeboxes. 
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Mr. Rogers. The thing that led to my question to you a moment ago 
was that looking at this proposition, and recollecting that perhaps as 
our witnesses have testified, that something should be paid to authors, 
composers Where others take their work and use it for a profit. Now, 
what we are trying to get at in this committee is to ascertain what is 
the best workable plan. 

Now, when we suggested the proposition that maybe we should in- 
crease the amount of royalty that they could collect from a recording 
company, then they came back and said that that is no— 

Mr. Levine. That is not good. 

Mr. Rogers. That is not good. 

Let me put you this question. Do you know of any plan or method 
that could be worked out whereby the author-composer who at some 
time when his hit becomes popular could realize a little bit more on it 
than he would realize if it was not a popular hit? Because they argue 
that the man who drops the nickel in the jukebox wants to hear that 
because it is popular. That the author-composer as such gets nothing 
from it, saving and except as you have outlined, and as we know, the 
2 cents from the record company. . 

Do you know of any method or plan that could pay them more and 
at the same time do what they claim is justice by them other than as 
suggested in this bill 4 

Mr. Levine. Yes, Mr. Rogers. I would strongly suggest that if 
the ASCAP society who is merely the collection agent for the author, 
would collect the royalties from the present sources and divide them 
to the composers in a more equitable way than they have done since 
their organization was formed, and despite the fact that they pres- 
ently operate under the consent decree of the Justice Department, that 
the author would got a lot more money than he is getting today, when 
96 percent of the author members of ASCAP receive 17 percent of the 
total moneys collected by their collection agency or 17 percent on every 
dollar. I say to you that there is something rotten in the modern 
equivalent of Denmark which is 575 Madison Avenue, New York City, 
the home office of ASCAP. 

Mr. Rogers. Now here, I have attempted on all author-composers 
who have appeared before this committee, to ask them if the arrange- 
ments they make with ASCAP are satisfactory to them. I asked that 
question of the captain, and he said, “Yes.” 

So far everyone that they have produced, they are not complaining 
that ASCAP is treating them wrong or that they have unfairly 
distributed. 

Now, do you know of any author-composers who will come before 
this committee and say that ASCAP has not done right by them, so 
to speak, and we think that—— 

Mr. Levine. We will present a publisher member of ASCAP who 
is familiar with the ASCAP society and has been a member since 1926, 
I am told, who will give you a very interesting information as to how 
the society works. I think you will be very impressed with that fact. 

That is one answer to the question as to how the author-composer 
could get more, and he could get a lot more. Another possible sugges- 
tion which does not come from me because our problem here today is 
to oppose this bill because we think it is an ill-conceived and very 
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ill-considered piece of legislation. I think it has been demonstrated 


he re— 

Mr. Rogers. Let’s assume that it is ill-conceived and all this, that, 
and the other, but let*s get back to the proposition. 

Mr. LEVINE. There have been suggestions made by sotmneohe other 
than us that the author could get much more money if the mechanical 
rovalty were increased from 2 or 3 or 4 cents. I have read some of 
those stutements. ASCAP came here and said no, they do not want 
that, it cannot work out. You know why it cannot work out, because 
they do not want to impose an additional burden on the person who 
buys a record for the home as compared with the jukebox operator 
that buys a record to put in his jukebox. 1 suggest that the mechan- 
eal difficulties of that could be so easily overcome that it would not 
even be funny. You could have a label for jukebox-operator use and 
one for home use. But I say this to vou, and I say it with all sin 
cerity that 1 can muster, that ASCAP is not interested in that kind 
of an increase in income to the author because that money and revenue 
would not be handled by that collection society and that the top-heavy 
loans and the—— 

Mr. Rogers. What do you mean, would not be collected ¢ 

Mr. Levine. Paid directly to publisher and author. ASCAP would 
not get hold of those funds. 

Mr. Rogers. That is the reason why ASCAP would be opposed to 
raising the price from 2 cents to} cents or 4 or 5 cents ¢ 

Mr. Levine. That is right. 

Mr. Rocers. Because ASCAP would not get their hands on that 
money ¢ 

Mr. Levine. That is correct, sir. 

Mr. Rogers. That is your theory of why—— 

Mr. Levine. I think that can be substantiated because there will be 
testimony offered here and I have covered it in my statement, that the 
controlling interests, the dominating interests of ASCAP consists of 
about 12 publishing interests that are the ones who will gain greatly 
by the passage of this bill. 

Mr. Rogers. Have you any information as to who owns most of it— 
mut it this way—an author or a composer writes a song and he gets 
it copyrighted. He goes to a publisher. And now, have you any in- 
formation or figures as to how many of those copyright owners have 
assigned their complete interests to the publisher and the publisher is 
now a member of ASCAP so that the author-composer as such today,. 
even if you passed this bill, would not get 1 cent of it? 

Mr. Levine. There is the BMI Performance Rights Society. There 
are hundreds and thousands, I believe, of writers that submit songs 
and write for BMI publishing firms to whom they assign their copy- 
right. 

Mr. Rogers. Let’s get back to ASCAP. Do you know, or have you 
any figures to show how many copyrights have been assigned to 
ASCAP by the composer, or assigned by the composer to the pub- 
lisher in toto so that the publisher would collect it all ¢ 

Mr. Levine. I do not have exact figures on that, but we do know 
that the BMI publishing interests have expanded and flourished to 
a great extent so that today they are a very important publishing 
organization whose members write for them—and the writers who 
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write for them are not members of ASCAP. They run into huge 
figures. 

There are a lot of writers that write songs today that are not mem- 
bers of either BMI or ASCAP. 

Mr. Rogers. That leads to the complication with the captain. That 
in addition to ASCAP, BMI 

Mr. Levine. SESAC. There is another performance society, it 1s 
SESAC. This is a concern that takes in a million dollars a year in 
performance rights. It has control of songs that have been played 
in jukeboxes. One is recalled to me, a very popular number, Mexi- 

‘ali Rose was a very popular song years ago. That neither belonged 
to ASCAP or BMI. 

Mr. Rogers. Somebody must have copyrighted it. 

Mr. Levine. Yes: it was copyrighted. 

Mr. Roaers. Getting back to my original question to you about 
facts and figures dealing with ASC AP. Because we have had any 
number of representations before this committee. to the effect that 
the composer has assigned his interest to somebody else. 

Mr. Levine. That is right. 

Mr. Rogers. And that whatever interest he may have had is passed 
from him and that if anything comes from ASCAP, it does not come 
back to the composer but goes to the man he has assigned it to. 

Mr. Levine. That is right. 

Mr. Rogers. Now what I want to know, have you any figures to 
show what percentage of the authors have made a complete assign- 
ment and that ASCAP is now paying the assignee rather than the 
author or composer / 

Mr. Levine. I do not have the exact figures but there are a great 
many. 

Mr. Rogers. Have you any figures at all? 

Mr. Levine. I do not have figures along that line. 

Mr. Rogers. Did you ever attempt to get any? ' 

Mr. Levine. It is hard to get them. You have to go around and 
meet song writers that are neither affiliated with ASCAP or BMI. 

Mr. Rogers. Then what is the basis of your statement that you 
made to the committee a moment ago that the authors and composers 
do not get the rights, or all of the money back from ASCAP or any- 
body else when they are entitled to get this performance-right ere 

Mr. Levine. The basis of the figure is this, that ASCAP last yea 
took in S14 million, and they testified here that they were sine 
heavy administration expense and we do not know what that in- 
cludes, but after it is over there is at least $10 million left for distribu- 
tion to its members. 

Now, ASCAP has two types of membership. It has a song-writer 
membership, and it has a publishing-firm membership. The $10 mil- 
lion ready for distribution are then divided in two equal parts. Five 
million dollars goes to the publishers pool and $5,000,000 goes to the 
song-writer pool. 

Now, those two $5,000,000 portions are divided under some very 
complicated formula which no member, or very few members of 
ASCAP, I assure you, understand. 

Mr. Rocrrs. Stiil let us get back to the fact—— 

Mr. Levrye. I gave you the figures, that 96 percent of the song- 
writer members of ASCAP receive 17 percent of the revenue that is 








ai 
of 


sit 


pe 


in 








RECORDINGS IN COIN-OPERATED MACHINES 229 




















distributed as their distributive share and that 100 of the top writers 
of ASCAP receive 56 percent of all the revenue. 

Now, on the publishing side of the picture, it is even more lop- 
sided than that. 

Mr. Rogers. That is what I am asking about. You have given us 
percentages and figures: what is the basis for that ? 

Mr. Levine. The basis for that are the facts of distribution. ‘That 
in the publishing pool—— 

Mr. Rogers. Where do you get your figures ! 

Mr. Levine. | was talking to people who know the business and 
make these contentions, and if they are not so, we challenge ASCAP 
to come forward with the figures that they have been evading here 
for 5 years, and tell us how it is divided. 

Mr. Rogers. I was only interested in knowing how you got your 
figures. 

Mr. Levine. There will be a witness here who has been a member 
of ASCAP for years that will make the statement that 12 publishing 
interests, namely, the huge motion-picture companies who control the 
menibers of ASCAP in addition to the legitimate stage interests, and 
certain individual publishers like Irving Berlin, get 50 percent or 
more of the publishers’ pool. 

You must remember this, Mr. Rogers, this proprietorship of a copy- 
right which this bill deals with and which jukebox operators have to 
pay his 2 cents a week, goes to the proprietor of copyright. 

Now, ASCAP is not and never has beenthe proprietor of any copy- 
right in the history of the song writing, I am told. I think that is 
absolutely —— 

Mr. Rogers. As I understand it, they do not even profess—they 
say we are the agents designated by the authors who have the right 
to collect from these who use our members’ music for profit. 

Now, that is all 

Mr. Levine. They are strangers to this bill. As far as the juke- 
box operator is concerned, he does not deal with ASCAP,. or BMI, 
or any other performance rights society. 

Mr. Rogers. What the authors and composers say is that the juke- 
box operator takes their music and makes a profit out of it. And they 





get nothing. 
Mr. Levine. And they want to get something. We say under this 


bill they would not get anything; they will get less than they are get- 
ting now. 

Mr. Bryson. That will be their misfortune. They are here spon- 
soring the bill. 

Mr. Levine. I know, but it is our duty, Mr. Bryson, to point out 
to vou that if you are trying to do something for the author and com- 
poser, you should examine all the facts pertaining to the possible 
workings of this bill and if you conclude as we have concluded that 
without benefiting the song writer who is ostensibly the person for 
whose benefit this bill is being passed, and at the same time destroying 
a 100,000 jukebox business run by 10,000 small-business men, I think 
it is our duty to examine these conclusions very carefully. 

Mr. Bryson. In other words you are coming in to protect the song 
writers. 

Mr. Levine. No; my primary purpose-—— 
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Mr. Bryson. You are using their property. You admit that the song 
writer has gee in his copyright. 

Mr. Levine. I admit he has copyright in the tune. 

Mr. Bryson. You want to come in and see that BMI or ASCAP 
does not take his property. You are using it, but you do not want 
them to use it. 

Mr. Levine. The song writer has no property here any more. ‘The 
song writer, before that record got into the jukebox, assigned his copy- 
right to the publisher. He has no property right in this tune. And 
that is a fallac y that this committee has been faced with. The song 
writer writes a tune and copyrights it. He then goes to a publisher 
and assigns that copyright completely, under some arrangement to get 
50 percent of the royalty of a record and some percentage of the sale 
on sheet music. Before he even wrote the song, he already assigned 
to ASCAP his performance rights in that song. So when it comes 
down to the final analysis there have been a lot of business dealings 
that went on, and by the time that record gets into the jukebox the 
song writer has no property right except commercial arrangements 
he has made with publisher and another commercial arr: angement he 
has made with ASCAP. 

Mr. Bryson. The man who created the art-——— 

Mr. Levine. He went into business after that. 

Mr. Bryson. I am sorry, sir, but you know my colleagues have gone 
over to the House. We have no legal right to sit while the House is 
in session. We will now recess until 2 o'clock. 

(Whereupon, at 12:10 p. m., the luncheon recess was taken.) 


AFTERNOON SESSION 


(The hearing was resumed at 2 p.m.) 
Mr. Rogers. The committee will come to order. Mr. Levine, vou 
were testifying when we broke for the noon recess. 


STATEMENT OF SIDNEY H. LEVINE—Continued 


Mr. Levine. I just wanted more fully to answer the question of the 
Congressman who asked about the public-domain music. 

Mr. Rogers. Mr. Crumpacker. 

Mr. Levine. As a matter of fact, there is very little public-domain 
music played in jukeboxes. All these old songs of Stephen Foster and 
the other great geniuses are rearranged by modern arrangers and the 
new arrangement is copyrighted as well as the original composition 
so that even though you hear an old tune, it is a new copyright and 
belongs to somebody, some publisher today. 

Mr. Rogers. You mean if they play a variation of Dixie—— 

Mr. Levine. That or Jeannie With the Light Brown Hair, it is a 
new arrangement and there is a copyright in effect, so there 
is really no such thing as public domain with respect to that compo- 
sition. That will not alter anything we have said about the amount 
of royalties the jukebox operator would be called upon to pay. 

There is another thing along those lines too. Much has been made 


of the genius of the composers who start the ball rolling. By the same 
token, if you are interested in the real genius, such popular tunes that 
were smash hits, such as Tonight We Love and Concerto for Two, 
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were written by Tschaikovsky, they were taken in body and put in 
new arrangements with lyrics. Or the more celebrated hit, perhaps, 
Until the End of Time, is a Chopin tune. Nobody has come here 
today to bemoan the fate of these great geniuses that really produced 
music that will last forever. They are not going to get anything 
out of this bill, either. 

I would like to repeat for your benefit, Congressman Rogers—you 
had left the room a few moments before I concluded at the morning 
session—that was this: Chairman Bryson has continually asked, 
“Well, what are you going to do about the composer getting some 
more money ?” 

This bill, H. R. 5473, deals exclusively with the proprietor of the 
copyright. He is the fellow to whom we must pay this 2 cents per 
week, 

Now, that composer, by the time we get that record and put it in our 
jukebox, has lost pr: actically every vestige of an interest in that 
copyright because in the first place, even before he wrote the tune, he 
signed up with ASCAP that all his tunes, the performance rights to 
all his tunes will belong to ASCAP under the 3 arrangement. Then 
he goes to the publisher and assigns in body the copyright and the 
publis sher is now the owner of the copyright. So that he has no pro 
prietary interest in copyright when this bill takes effeet and that is, 
when we buy the record and then }) ace it into the machine. ; Se k 
that is a very important factor to bear in mind. This bill, Is 
going to benefit anybody, is only going to benefit the publisher. Peg 
the composer may have some nebulous arrangeme a but the com 
poser has had two commercial transactions and has put his creative 
work, so to speak, in the commercial world and he is out of the pic 
ture except for the smal] pittance that the average composer gets out 
of the ASCAP collection of performance rights 

Now, I would like to proceed to explain to you members of the com- 
mittee whom I understand are all lawyers, the fallacious arguments 
that h: ave been presented here today and right along. 

They have made two arguments: One, that the exemptions con- 
tained in the last subdivision of section 1 (e) of the 1909 copyright 
law, was a loophole, and that it was not intended to cover the present- 
day jukebox. And furthermore, that Congress of 1909 was unaware 
of the existence of an industry similar and for all practical and 
legislative purposes, identical with the present-day jukebox industry 
and could not envisage the growth of the present-day jukebox 
industry. 

Those arguments, to a lawyer at least, have no weight whatsoever. 
And for your information I would like to examine the history of that 
section. I think it was—— 

Mr. Rogers. Is that beginning about page 6, of your statement / 

Mr. Levine. That is right. 

Mr. Rocers. And going for how many pages? 

Mr. Levine. I just want to go into the commencement in 1909 of 
White-Smith v. Apollo (209 U.S8.1). Inthat case. a copyright owner 
endeavored to prevent the manufacture of a perforated music roll to 
be used on a mechanical player piano. The action was brought under 
the then existing copyright law upon the theory that such rolls con- 
stituted musical notations or a writing, and therefore violated the 
copyright owners’ monopoly in his writing. The Supreme Court of 
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the United States held that.a perforated music roll was not a writing 
and that there was no violation of the existing copyright law in the 
manufacture of such music rolls. _This decision brought about the 
enactment of subdivision (e) in the ¢ ight Act of . i 

The court in its opinion further poi out that its decision applied 
not only to the orated rolls of paper used on pianolas but to the 
cylinders of a music bor, the record of « gramophone, and to other 
similar instruments. In the light of this decision, and particularl 
in the light of the testimony of Mr. Holmes, that his company, which 
was the general, object of attack in the White-Smith case, manufac- 
tured music rolls for various kinds of nickel-in-the-slot devices, it is 
perfectly preposterious to even intimate that Co in 1909 was 
not fully aware of the problem with which it was dealing and intended 
to enact a statute which meant something other than its plain and 
simple language would indicate. gases 

I do not want to read verbatim the effect of that decision, but I will 
say this: The general impression has been established before you gen- 
tlemen that the Copyright Act of 1909, perpetrated a great injustice 
on the author and composer by putting in an exemption section 1 {®)» 
that they could not colect royalties from jukeboxes. Nothing could be 
further from the truth. 

This case establishes the principle, and it is a fact, that prior to the 
enactment of the statute of 1909, an author of a song absolutel 
no copyright rights in that song if it was reproduced on a sadhana 


i 
Mr. Rogers. We can agree that under the copyright law of 1909, 
that no rights were given to the copyright owner when it dealt with 
save and except the 2 cents, nor any payment for perform- 


ance right. 

Mr. That is right. 

Mr, Rocrrs. Now, we can further agree that up to date, no right 
has ever been granted to a copyright owner’ that he may collect a 
royalty when an individual may use the recorded disk or whatever 
it may be for a t. That no such right exists. 

Mr. Levine. t is right. 

Mr. Rogers. And that the intent and purpose of this bill is to 
establish that right and give him a means of collecting on that right. 

Mr, Levine. t is right. 

Mr. Rocers. That is about all there is to it. 

Mr. Levine. There is one other point to it. We must stress the 
fact that the copyright law of 1909 extended and was a milestone in 
the life of an author and for the first time, an author of a song was 
given a mechanical copyright in a mechanical reproduction of a 

. Sothey were great] ited, back in 1909. 

Mr. Rogers. They say while they were benefited in 1909, that there 
por deo great developments in music since that time, including the 
ukebox. 

Mr. Levine. If we look at some of the aspects of the Smith case, 
we will find the opinion of the Supreme Court stating the following 
points. 

It was pointed out in the record of the case by Mr. White that 
there were in 1902 from 70,000 to 75,000 player instruments in use in 
the United States and that from 1 to 114 million music rolls had been 


manufactured in the year 1901; that had doubled in 1902 over 
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1901; and that the business was growing by leaps and bounds (folio 
220), and following. s pmemene Pare machines were. familiar to 
the music trade to 1886 an ee See ells semitinr by 1000 
(folio 228). Public concerts of famous 
nied by the use of such automatic player pianos (folio 427). James 
S. Ho Jr., general rer of the Perforated Music Roll Co., the 
gest manufacturer ft porkoritell rolls at the time, stated that such 
rolls were made not only for player pianos but for other automatic 
laying instruments apparently so numerous that it was impossible 
for him to name all various automatic instruments in use. He 
did name automatic banjos, automatic zylophones, and mentioned the 
fact that there were nickel-in-the-slot devices which produced music 
by various means (folio 580). 

Mr. Rocers. That goes to prove the statment that you and I agreed 
upon. 

Mr. Levine. That is right. 

Mr. Rocers. Having agreed upon it, you know we have a few 
more witnesses here and we do not want to cut you off, but you have 
a rather lengthy statement. 

Mr. Levine. I am not going to read the entire statement. I would 
like to stress the high lights because I think it goes to the whole meat 
of this problem. point is simply this, that the jukebox ind , 
or the coin-operated ve gan was in wide use in 1901, and certainly 
in 1909 at the time that Congress passed the copyright law containing 
the exemptions in favor of jukeboxes. 

Mr. Bryson. You do not pretend that it was in as wide use then as 
it is now. 

Mr. Levine. I would say compared to the growth of the economic 
capacity of the United States, that the proportion was reasonably 
larger in 1902 and just “ene to the adoption of the 1909 copyright 
than it is today, and I think any research into this question would 
= that facts are readily accessible to anyone who wants to ascertain 


em. 
We have gone at — length and we have introduced a lot of evi- 
dence to prove that fact. So for them to come here and say that the 
Con in 1909 intended only to exempt the type of coin-operated 
machine where you had to use earphones is absolutely wrong in fact 
and in truth. Phat is an important basis of our opposition from the 
legal side of the picture on this. 
ow, in addition to that fact, I think it should be pointed out to 
ou that I appeared of counsel in three cases that were brought in 
ew York in the United States Court for the Southern District of 
New York which were inspired by ASCAP and they proceeded on 
ih ery that Congress did not intend to cover the present day juke- 
x industry. 

Louis Frohlich, the eminent copyright lawyer, testified before this 
committee in 1947 on the record of that case. ese were in connec- 
tion with the hearings of H. R. 1269. Mr. Frohlich testified as 
follows: 

I read the record, record of the hearings on the Copyright Act of 1909—I 
studied it for years; I have lived with it—that preceded the 1909 act. It is 
House Report No. 2222. I read it from cover to cover. I tell you why I had 


to read it 3 years ago. I brought these three suits in the district court of New 
York, thinking perhaps the act may be construtd so as to eliminate the jukebox 
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the United States held that a perforated music roll was not a writing 
and that there was no violation of the existing copyright law in the 
manufacture of such music rolls. This decision brought about the 
enactment of subdivision (e) in the Copyright Act of 1909. 

The court in its opinion further pointed out that its decision applied 
not only to the perforated rolls of paper used on “aca but to the 
cylinders of a music box, the record of a gramophone, and to other 
similar instruments. In the light of this decision, and particularly 
in the light of the testimony of Mr. Holmes, that his company, which 
was the general object of attack in the White-Smith case, manufac- 
tured music rolls for various kinds of nickel-in-the-slot devices, it is 
perfectly preposterious to even intimate that Congress in 1909 was 
not fully aware of the problem with which it was dealing and intended 
to enact a statute which meant something other than its plain and 
simple language would indicate. 

I do not want to read verbatim the effect of that decision, but I will 
say this: The general impression has been established before you gen- 
tlemen that the Copyright Act of 1909, perpetrated a great injustice 
on the author and composer by putting in an exemption section 1 (e), 
that they could not colect royalties from jukeboxes. Nothing could be 
further from the truth. 

This case establishes the principle, and it is a fact, that prior to the 
enactment of the statute of 1909, an author of a song had absolutely 
no copyright rights in that song if it was reproduced on a mechanical 
instrument. 

Mr. Rogers. We can agree that under the copyright law of 1909, 
that no rights were given to the copyright owner when it dealt with 
recording save and except the 2 cents, nor any payment for perform- 
ance right. 

Mr. Levine. That is right. 

Mr. Rogers. Now, we can further agree that up to date, no right 
has ever been granted to a copyright owner that he may collect a 
royalty when an individual may use the recorded disk or whatever 
it may be for a profit. That no such right exists. 

Mr. Levine. That is right. 

Mr. Rogers. And that the intent and purpose of this bill is to 
establish that right and give him a means of collecting on that right. 

Mr. Levine. That is right. 

Mr. Rogers. That is about all there is to it. 

Mr. Levine. There is one other point to it. We must stress the 
fact that the copyright law of 1909 extended and was a milestone in 
the life of an author and for the first time, an author of a song was 
given a mechanical copyright in a mechanical reproduction of a 
song. Sothey were greatly benefited, back in 1909. 

Mr. Rogers. They say while they were benefited in 1909, that there 
has been great developments in music since that time, including the 
jukebox. 

Mr. Levine. If we look at some of the aspects of the Smith ease, 
we will find the opinion of the Supreme Court stating the following 
points. 

It was pointed out in the record of the case by Mr. White that 
there were in 1902 from 70,000 to 75,000 player instruments in use in 
the United States and that from 1 to 114 million music rolls had been 
manufactured in the year 1901; that sales had doubled in 1902 over 
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1901; and that the business was growing by leaps and bounds (folio 
220), and following. Automatic plaver machines were familiar to 
the music trade Poa to 1886 and were generally familiar by 1890 
(folio 228). Public concerts of famous singers had been accompa- 
nied by the use of such automatic player pianos (folio 427). James 
S. Holmes, Jr.. general manager of the Perforated Music Roll Co., the 
largest manufacturer of perforated rolls at the time, stated that such 
rolls were made not only for player pianos but for other automatic 
playing instruments apparently so numerous that it was impossible 
for him to name all the various automatic instruments in use. He 
did name automatic banjos, automatic zylophones, and mentioned the 
fact that there were nickel-in-the-slot devices which produced music 
by various means (folio 580), 

Mr. Rocers. That goes to prove the statment that vou and I agreed 
upon. 

Mr. Levine. That is right. 

Mr. Rocers. Having agreed upon it. vou know we have a few 
more witnesses here and we do not want to cut you off, but vou have 
a rather lengthy statement. 

Mr. Levine. I am not going to read the entire statement. I would 
like to stress the high lights because I think it goes to the whole meat 
of this problem. The point is simply this, that the jukebox industry, 
or the coin-operated equipment was in wide use in 1901, and certainly 
in 1909 at the time that Congress passed the copyright law containing 
the exemptions in favor of jukeboxes. 

Mr. Bryson. You do not pretend that it was in as wide use then as 
it is now. 

Mr. Levine. I would say compared to the growth of the economic 
capacity of the United States, that the proportion was reasonably 
larger in 1902 and just prior to the adoption of the 1909 copyright 
than it is today, and I think any research into this question would 
find that facts are readily accessible to anyone who wants to ascertain 
them. 

We have gone at great length and we have introduced a lot of evi 
dence to prove that fact. So for them to come here and say that the 
Congress in 1909 intended only to exempt the type of coin-operated 
machine where you had to use earphones is absolutely wrong in fact 
and in truth. That is an important basis of our opposition from the 
legal side of the picture on this. 

Now, in addition to that fact, I think it should be pointed out to 
vou that I appeared of counsel in three cases that were brought in 
New York in the United States Court for the Southern District of 
New York which were inspired by ASCAP and they proceeded on 
the theory that Congress did not intend to cover the present day juke- 
box industry. 

Louis Frohlich, the eminent copyright lawyer, testified before this 
committee in 1947 on the record of that case. These were in connec- 
tion with the hearings of H. R. 1269. Mr. Frohlich testified as 
follows: 

I read the record, record of the hearings on the Copyright Act of L909—T 
studied it for vears: I have lived with it—that preceded the 1909 act. It is 
House Report No. 2: I read it from cover to cover. T tell you why I had 
to read it 3 vears ago. IT brought these three suits in the district court of New 
York, thinking perhaps the act mnay be construed so as to eliminate the jukebox 
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from its provisions. Mr. Levine was my worthy opponent. We came down 
before Judge Caffey on a motion for summary judgment. Judge Caffey said: 

“I am sorry, Mr. Frolich. I can’t agree with you, because Congress said that 
in plain English and that takes in every conceivable kind of instrument that is 
mechanically operated; and where there is no admission charge at the gate, 
why you just can’t tax that. You can’t ask for any royalty.” 

Why ASCAP should continually repeat an argument that the 
Congress never intended to exempt the jukebox industry after this 
question had been conclusively adjudicated, challenges all logic. 

Mr. Rocers. There is no disagreement about that. 

Mr. Levine. We agree on that. 

Mr. Rocers. Let’s pass that. 

Mr. Levine. I am through with that. But I want to say to the 
committee that since the introduction of the Vestal bill in 1925, a 
period of 26 years ago, ASCAP and other sponsors of similar legis- 
lation have with monotonous regularity introduced bills in Congress 
here attempting to eliminate this exemption. These bills were given 
a public hearing of wide scope that lasted over 6 weeks in 1947 at 
which hearings I appeared in opposition to that attempt. The thing 
was examined thoroughly. The honorable chairman was a member 
of the committee at that time and again the attempt by ASCAP to 
eliminate this exemption was defeated. 

It is my final and honest opinion that if all the facts are examined 
in this case, that this committee will do exactly what all its pre- 
decessor committees have done, and refuse to report this bill out of 
committee. At least, that is my hope and prayer. 

Now, I have covered this thing in my statement very thoroughly 
and comprehensively and given a lot of thought to it, I Just want to 
say to you gentlemen, that this bill is the most unworkable bill that 
was ever devised, in my opinion. 

Mr. Crumpacker. That is a broad statement. 

Mr. Levine. It is my opinion and it is limited to my own knowl- 
edge. There might have been others that were more ineffectively 
drawn. 

1 am not going into features of the bill to show how hard it is for 
the jukebox operators to comply with its provisions, because we must 
always bear in mind that these payments here are to be made to the 
proprietor of the copyright who is never, in the ASCAP set-up at 
least, the songwriter-author whom this bill is ostensibly intended to 
benefit, that for the jukebox operator who is ill-equipped and has not 
the facilities as was pointed out, operators could not comply with it 
unless they hired expert help. And with the amount of royalty in- 
volved, plus the cost of extra help, his complete profit in operating 
these jukeboxes would be wiped out. But I do not say this because 
Lam making this contention that at the hearings on October 25, be- 
fore this committee, ASCAP said, well, I think they said it because 
they fully realized that as the bill is written today, the price demanded 
is so exorbitant that it cannot be paid, and, too, they know it cannot 
be enforced because it is not workable. 

So, figuratively speaking, before the ink is dry on the paper, 
they come before you gentlemen and say the foliowing. 

Mr. Collins, the general manager says, page 15 of the printed record 
of the hearings of October 29: 

I would say that probably the easiest method, if this law should be put into 


effect, would be to issue a license to whoever is going to be responsible for the 
payment of the fees on some sort of blanket basis. 
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Mr. Rogers said: 

In other words, the easiest thing for ASCAP to do in the event that this law 
is adopted, would be for them to create a new formula, so to speak, as you how 
have formulas dealing with licenses you now issue to individuals who have 
performances for profit, and settle with the man who has more than one machine 
and by his paying a definite fee rather than 1 cent a week per record? 

Then Mr. Collins answered: 

Of course, that would be the easiest method of handling it. 

Mr. Rogers asked : 

Would there be any other method? 
to which Mr. Collins replied: 

Of course, it would depend a good deal on the eventual language in the bill 
that is passed, but I would say it would be the easiest method if it could be 
worked out efficiently and effectively. 

Mr. Finkelstein, the attorney for ASCAP had the following col- 
loquy with Congressman Forrester at page 24 of the record: 

Mr. Forrester. It appears that we have the law one way and then you are 
going to substitute, you are going to use a different method entirely from what 
you are asking. 

Mr. FINKELSTEIN. I say this, Congressman Forrester, that if the license were 
to be worked out with this society, I should think the practical way, from the 
standpoint of the user and the author would be to try to arrive at a blanket fee 
under the free bargaining that people can engage in. 

Mr. Forrester. But would it not be better to give us a bill and give us a plan 
which we could write in the law, because we all respect law? 

Should not we have one that should be the one that you are going to use? 

Again at page 26, the following question and answer appears: 

Mr. Forrester. I have one question I want to ask you. 

bbid I get the impression from your statement that this bill as drawn would 
be incapable of performance, that is you could not collect this 1 cent a week? 

Mr. FINKELSTEIN, No, Congressman Forrester. If I gave any such impression, 
I would like to withdraw it. What I say is this: As the jukebox industry is 
run, the little that you know about the industry, you might have some difficulty 
in determining who is the proprietor within the statute—that is not the fault 
of the statute, but the fault, in my opinion, of the operation of the industry. 
You might have some difficulty in determining just who is the owner. 

I submit that you might have that same difficulty even if you en- 
gaged in a bk anket- licensing arrangement. If you cannot tell them 
under this provision, you cert: ainly are not doing anything to cure 
that fact if it were true, which it is definitely not, because e very juke- 
box in the city of New York and other places, has in the jukebox, a 
sign, a cardboard sign, stating who the owner of the jukebox is, 
and the name of the company. It has the telephone number, and 
the ownership of that jukebox is never in any doubt. 

Now, I would say this: It appears that ASC AP is dissatisfied with 
the way that its prospective partner is running its business and the 
fact that the statute could not pore tically be applied asa — of this 
mismanagement of the jukebox industry. This is a case where 


ASCAP seeks to suit the tailor and not the tailor suit the man. Legis- 
lation if needed is to be passed to remedy existing situations and to 
meet the problems which those situations may create. 

By ASCAP’s own admission the bill as introduced cannot pos- 
sibly meet the situat ion as it eXists. 

Now, then, assuming for a moment that this bill could be con- 
strued as to authorize ASCAP to issue blanket licenses, notwith- 
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standing the fact that that would be a delegation by Congress of un- 
defined powers that would run riot with a vengeance, as Judge 

Cardozo said in the famous Schechter case. 

Mr. Rocers. They are doing it now, aren’t they ? 

Mr. Levine. They have done it under an old Copyright Act. We 
are coming to Congress now where we do not like to give such power- 
ful powers to a private agency who is a stranger to this bill. 

Mr. Rogers. The point that I am making is that we have delegated 
the authority under that act which you say they do not have a right 
to delegate. Then why don’t you attack the system they are using and 
upset the whole thing? 2 

Mr. Levine. Maybe it ought to be attacked. 

Mr. Rogers. Maybe you do not love ASCAP and you know the 
answer, go at it that way. 

Mr. Levine. I am not concerned with the constitutionality of it at 
the moment. 

Mr. Rogers. I thought that was what you were directing your at- 
tention to, that it gave, delegated authority to somebody ‘under the 
law which this Constitution “prohibits. They have already got the 
authority on all other performances for a profit. 

Mr. Levine. That is right. 

Mr. Rogers. If they have delegated that authority and that is 
unlawful—— 

Mr. Levine. Except for this fact, sir, that the original grant of 
performing rights to a copyright owner which was passed long before 
1909, there have been a lot of examples of the type of monopolies that 
can be formed and while it may not be strictly unconstitutional, it 
seems to me that a modern Congress should examine delegating such 
powerful rights to anybody and I think that is so as a matter of policy. 
But IT want to show you how this bill in effect. if the blanket license 
arrangement is entered into, assuming it could be authorized under 
this act, that is this—vou have not only ASCAP to deal with: vou 
have not only BMT to deal with; you have SESAC, another perform- 
ing rights society whose income is a million do} lars a year, | am told. 
And then you have also the individual song writer who is not affiliated 
with any of these institutions. 

Now, ASC AP will come along and take a man whose annual royalty 
payment would amount to say, $1,000 a year. They would come along 
and say, we are going to make a deal with you, we will license you for 
the entire year for $500. BMI might come along and say we will 
license you for the entire year for $300. SESAC may come along 
and say we will license you for $300. 

If von add those figures together, this jukebox operator to take 
advantage of a blanket license arrangement would find that at the 
end of the vear he would be paying $1,100, under a bill whose maxi- 
mum authorization is $1,000 because he only used this amount of 
records. 

Mr. Harrrs. Do you think the answer to that would be the complete 
elimination of the jukebox provision from the act ? 

Mr. Levine. That brings up the same problem I am just about to 
go into. Where that was attempted in 1947 there were so many ob- 
jections I think the committee did not want to go along with that 
kind of a free green light. Here is the objection. In order to get 
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a blanket license arrangement you would have to get harmony among 
these various performing societies to get together and fix an amount. 
Because it is impossible for the jukebox operator at the beginning of 
the vear to know exactly what percentage of ASCAP tunes he is going 
to use. What percentage of BMI tunes he is going to use. and what per- 
centage of SESAC tunes he is going to use, and what amount of indi 

vidual writers may spring up overnight he will use. 

That makes the method a very bad thing in its results. But 
ASCAP says, we will give the jukebox operator an option. If you 
eXamine and you pass this bill as it is, the option will be a purely il 
lusory one. 

Mr. Harris. Let’s take the specific amount out. Wouldn't that cure 
the defect ¢ 

Mr. Levine. No, it would not. First, I would like to talk about 
the amount. If you take the specific amount out, you put the same 
tvpe of controlling powers into a performing rights society like 
ASCAP I was just about to address myself to. The option is illusory. 
The option is with ASCAP to say we will give you a blanket license, 
Mr. X operator, but you, Mr. Y operator, have to pay the statutory 
rovalties, Y is at a disadvantage. An operator cannot say to hin, 
“No, we do not want that license blanket. If he does. ASCAP will! 
club him with the 2-cent statutory provision.” 

Now, it will in effect do this, ASCAP could say who shall be an 
operator and who shall not be an operator. There is no option in the 
operator to say, I will take a blanket license or I will take the statutory 
fee. He cannot take the statutory fee because he knows that will put 
him out of business. He cannot afford to pay it, and to comply with 
its provisions and constantly be subjected to a minimum fine of $250 
and a maximum fine of $5,000 for each violation whether wittingly 
or unwittingly committed. 

Mr. Harris. Isn't that true today with live music 

Mr. Levine. That is true with live music, so therefore BMI 
here I have clippings from the Billboard where they are suing clubs 
for not complying with the licenses where they are constantly on the 
watch and this business cannot stand that kind of a supervision and 
we should not put into the hands of any private agency that is really 
a collecting agency for song writers who have long assigned their 
copyrights such powers and let them control an entire industry. 

IT submit that it is impossible to put in a fair license and leave its 
administration up to the good conscience of ASCAP that to date 
has net proved itself a shining example of virtue in its collecting of 
revenues from the sources that the law allows it to collect. 

Now I will not dwell—lI have gone into several questions as to the 
relationship of the song writer with the music industry. And using 
the Bob Merrill testimony as you will recall, who was one of the most 
outstanding phenomenal successes in the song writing field and in 2 
years produced four smash luts and several others in addition to the 
ones he named. And he said to you gentlemen, that his average col 
lections from ASCAP for the past 2 years amounted to $439. Now to 
me that is a mere pittance for a successful author like Bob Merrill. 

Mr. Bryson. Who wrote both the lyrics and the music. 

Mr. Levine. He wrote both music and lyrics of such outstanding 
numbers as If I Knew You Were Coming Vd Have Baked a Cake. 


Gtnge 2 &-r. 11, pt 2 —-10 
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My Truly, Truly Fair, Belle, Belle, My Liberty Belle. They were the 
most played numbers on the jukeboxes. Who was it that paid him 
that pittance for his great creative genius? It was his own society. 

Mr. Bryson. He was in here testifying for this bill so they could 
pay him more. 

Mr. Levine. If they paid more, sir, and supposing they paid twice 
as much, suppose they collected the $12 million that this bill seeks 
to collect and they went ahead and doubled their revenue, the best 
break would be that Bob Merrill would then collect $839. We know 
that when Bob Merrill came before this committee, he failed to advise 
you gentlemen of the tens of thousands of dollars he received from 
the mechanical royalty. He failed to advise you gentlemen of the 
huge sums of money he received from the sales of his sheet music. 

If every writer of ASCAP made as much money as Bob Merrill, 
I do not think you, Chairman Bryson, for one, would be so concerned 
as to Whether the author should get any more money. 

Mr. Harris. Isn't it true, Mr. Levine, that a great many of the 
operators are in other businesses besides juke boxes ¢ 

Mr. Levine. I can speak for our operators in New York and can 
tell you that our association consists of people that are engaged for 
the most part in the jukebox business. There may be some of our 
number that will go into other businesses, and there are many of them 
that have to work at jobs to supplement their income from their juke- 
box business. 

Mr. Harris. The testimony we had here the other day was only 
the testimony on the jukebox business and what they were not making 
in jukeboxes. These people have time to participate in other endeav- 
ors to supplement their income, isn’t that true ? 

Mr. Levine. They do not have the time unless you take a man like 
Mr. Penner that teaches school until 3:30 and then goes out to work 
until 11, lz, 12:30, or 1, 2, 3 in the morning, and he has a small 
business. 

I think that the facts and arguments have been well set forth on 
that point in my statement and I think if you read it it will be con- 
structive and helpful for you gentlemen to arrive at a sound conclu- 
sion here. I have touched in my testimony this morning on the rela- 
tionship of ASCAP and its very members, but there will be a witness 
here who is a member of ASCAP that will go into this in more detail. 
1 do not want to take up too much time, but I am definitely incensed 
at the statements and the type of sponsorship this legislation has 
received on the question of racketeers because I think it is a personal 
reflection on myself and I give you my pledge, gentlemen, that if 
I thought this business was racketeer-dominated, I would not rep- 
resent these people because I am not inclined to do things that way 
and I jealously guard my reputation as a lawyer. ; 

I would like to read a few pages from my statement. 

It has been said that “all is fair in love and war.” ASCAP firmly 
believes in this old adage, and having declared war on the jukebox 
industry many years ago and getting more desperate because of its 
failure to have its own way, has resorted to tactics of the most unfair 
kind, which it hopes will so confuse and misdirect, that it will conquer 
at long last. 

Well knowing that both Congress and the public have finally been 
aroused by the revelations made by the recent investigation into or- 





RECORDINGS IN COIN-OPERATED MACHINES 239 


ganized crime, it is now attempting to smear the jukebox industry with 
the label “racketeer dominated.” ASCAP hopes to so inflame both 
this committee and the public with these sly innuendos, albeit without 
proof of any kind, that reason will be replaced by passion, and this bill 

» passed “just to show those fellows.” The inherent viciousness of 
this approach is demonstrated by the fact that once tar of this sort 
is applied, it is extremely diflicult for even the most innocent to scrub 
it off. ASCAP desires that Congress add the feathers to the tar. 

The testimony given thus far by ASCAP and its associates is re- 
plete with statements that they know nothing about the jukebox in- 
dustry. Irving Berlin has made the statement at page 19 of the 
printed record of the hearings held October 25, 1951, that: 

No one knows exactly how many jukeboxes there are, who owns them, how 
many nickels are deposited in them * * * 
and having admitted this particular ignorance, continues— 
and to what extent certain operators cOmmingle this business with the type of 
racketeering exposed in the Senate crime investigation. 

Attention is respectfully called to the fact that this statement was 
made in a written document and under circumstances where Mr. Ber- 
lin could not be asked questions about it by members of this subcom- 
mittee. 

Of course, the reason that so little is known about the industry is 
that it is made up of many small and responsible businessmen who are 
not generally banded together in large and powerful groups or monop- 
olies such as ASCAP or BMI. These small and responsible business- 
men are among the last of the rugged individualists in a nation which 
has been tending toward more and more centralization and organiza- 
tion. ASCAP has a closely knit, intensely organized near-monopoly, 
and this type of organization should most certainly have facts and fig- 
ures concerning its business. The failure of a group which is essen- 
tially unorganized to have statistics down to the final penny, record 
or machine is branded as “a secretive business” (testimony of Mr. 
Collins on behalf of ASCAP, p. 15, of the printed record) giving rise 
to hints of all sorts of dark deeds and doings. Figures contained else- 
where herein tend to indicate that the average earnings of a jukebox 
operator are very nominal. To earn a livelihood he must work long 
and hard. Racketeers are interested in easy money, and the dollar 
which each jusebox operator earns comes only through the sweat of 
honest toil. 

Again in a statement writted by a music critic of the New York 
Herald Tribune which was placed into the record of this hearing at 
pages 54-55, the word “rackets” appears once more. There is no op- 
portunity for questioning or cross-examining Mr. Virgil Thomson, the 
author of this article, as to just where he obtained the vague “informa- 
tion” contained therein. Let us examine Mr. Thomson’s written 
statement to see if something of substance appears there. 

Speaking of the findings made by the Senate Crime Investigating 
Committee, he stated: 

Evidence of widespread gangster control of the jukebox owner-distributor 
industry was found by congressional investigators in small ciiies as far apart 
as New York, Los Angeles, Chicago, Kansas City, Miami, New Orleans, and Du- 
luth. Nobody knows just how much money is made, who gets it, or what methods 
of brute force are employed in its collection. 
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It is statements such as this one presented to a large reading public 
which create a great pool of prejudice which cannot be dried up by 
denials. 

May Trespectfully submit the following information to the members 
of this committee with regard to the city of New York, which is the 
first one singled out by Mr. Thomson. IT have been the attorney for 
the Automatic Musie Operators Association, Ine., the association of 
jukebox operators in the New York metropolitan area and in the 
counties of Nassau and Suffolk. LT have represented this association 
since its Inception, some 15 vears ago. It boasts the largest membership 
of any similar organization in the Nation with an enrollment of up- 
wardof 170 members. Lam personally acquainted with each and every 
member and with the employees of many of them. During this entire 
15-vear period there has net been one arrest, let alone a conviction of 
any member of this association arising out of the operation and conduct 
of his jukebox business. I challenge any other trade association, or- 
ganization, or industry across the length and breadth of this land of 
whatsoever nature, to present a better, cleaner record. 

The members of the Automatic Music Operators Association are all 
sincere, hard-working, honest, and upright individuals, family men, 
and persons of good reputation in their respective local conumunities. 
They do not employ “brute force” in collecting the moneys in the me- 
chines, but divide them in accordance with the written or oral agree- 
ments they have with the location owners. 

In my capacity as national counsel for the Music Operators of 
America, and through my long years of experience in this industry, 
I also know the leaders of other associations and individual operators 
from coast to coast, and the information which I have concerning them, 
their characters and their conduct, lead me to the inescapable conclu- 
sion that what IT have said with regard to my association is basically 
true on a national scale. 

I have said something there about the National Tavern Association. 
But that turned out to be a little erroneous. However, ] want to point 
out this: that the representatives of the National Tavern Owners de- 
nied the existence of any racketeering or brute force, but on the other 
hand, stated there was no such thing in relation to the operator and 
his location owner. 

Mr. Thomson, continuing his novelette, purports to show how the 
enactment of this bill would remedy the supposed evils existing in the 
jukebox industry. He points out that the jukebox owners would have 
to declare to the song writers or their agents, monthly, as to just what 
records have been in the machines for that period. How this would 
stop the alleged racketeering is not made clear. He then states: 

The great collection societies such as ASCAP and BMI are thus brought into 
the picture, with the same rights of policing public taverns, demanding certified 
accounts and suing for redress in the courts that they enjoy with regard to other 
royalty collections, 

Perhaps Mr. Thomson envisions ASCAP and BMT as the new FBI; 
as racket busters. ASCAP and BMI have the same glorious dreams of 
bringing crime to earth. High ambitions, indeed, for private socie- 
ties whose sole reason for being is merely to collect moneys due to 
its members. 
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Concluding the ways in which this bill would drive those terrible 
racketeers out of this business he declares: 

These certified accounts will be available, moreover, to the tax authorities. 
The whole jukebox industry will be thrown open to inspection throuch estab 
lishment of the copyrighted owners’ right to collect performance fees. 

What Mr. Thomson overlooks is Mert each operator, in common 
with every other taxpayer in this Nation, reports his income each 
March 15 to the taxing authorities. As a matter of fact, the informa- 
tion that these certified accounts would contain would be less than 
that given each year to the Bureau of Internal Revenue by the oper- 
ator, because he would not be required to indicate what his share was 
of the moneys in his jukeboxes, and therefore, the enactment of this 
bill would not vield any evidence of his income. 

c urthermore, what ASCAP really seeks, by the express admissions 
of its advocates, is a blanket license fee. This would do away with 
tlie ystbnat rte for reports of any kind, and no information whatever 
would reach the hands of the taxing authorities. This fact in itself 
clearly demonstrates the insincerity ‘of ASCAP’s cry of “Racketeer.” 

Let us call a spade a spade. If there were widespread racketeering 
in this industry, H. R. 5473 is not the type of proposed legislation 
to do away with that evil. Something radically different would be 
required. Let us also call a club a club. This bill is the club that 
ASCAP wishes to wield over the head of the operator to bend him to 
its will, 

Let not this committee be misled by this attempted smear. The 
jukebox operators do not wish to conceal anything. They will answer 
any questions and furnish any information this committee will 
require to the best of their ability. The only crime here involved 
is the underhanded way ASCAP seeks to railroad this legislation 
through. They literally intend to do so “by hook or crook.” 

From all the foregoing it seems clear that this committee shall do 
what so many of its predecessors have done with similar attempts to 
destroy the exemption in favor of jukeboxes by not reporting H. R. 
5473 ont of this committee favorably. 

I say to you gentlemen, on all the facts and analyses of this bill, on 
any fair analysis of law and fact, that it is a monstrously conceived 
piece of legislation, and I urge you on behalf of the small-business men 
throughout this country that I am representing here today, not to 
report it favorably. I thank you. 

However, 1 would like to introduce a member of ASCAP, as the 
next witness. Mr. Barney Young. 


STATEMENT oF Sipney H. LEVINE IN Opposition To H. R. 5473 Berore THE Supr- 
COMMITTEE ON PATENTS, TRADE-MARKS, AND COPYRIGHTS OF THE HOUSE JUDICIARY 
COM MITTEE 


My name is Sidney H. Levine. I am a member of the New York State and 
Federal bars. I am engaged in the general practice of law at 165 Broadway, 
New York 6, N. Y. I am counsel for the Music Operators of America, Ine., as 
well as the attorney for the Automatic Music Operators Association, Inc., of 
New York City. 

The Music Operators of America, Inc., is a nonprofit membership corporation. 
Its membership is composed of one representative from each of the local music 
operators trade associations throughout the United States and of individuals 
who own and operate phonographs in territories in the United States where no 
local association exists. It is really a committee of music operators and was 
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formed primarily for the purpose of defeating legislation such as H. R. 4473 
sponsored by ASCAP (American Society of Composers, Authors, and Publishers). 
This organization was formed in January of 1950. 

Automatic Music Operators Association, Inc., is a nonprofit membership cor- 
poration whose membership consists of persons, firms and corporations engaged 
in the business of owning and operating coin-operated electrical phonographs 
(commonly referred to as “jukeboxes” ), in the city of New York, and in the 
counties of Nassau and Suffolk, of the State of New York. This organization 
was incorporated in the year 1987. 


SUMMARY 


It is respectfully submitted that H. R. 5473 be not enacted into law for the 
following reasons: 

1. The last paragraph of section 1 (e) of the Copyright Act of 1909 containing 
the exemption from the payment of royalties for music played through jukeboxes 
was enacted by Congress after long deliberation and consideration and with 
full knowledge and awareness of the existence of a large industry similar to and 
for all practical and legislative purposes identical with the present jukebox 
industry. 

(a) The law has functioned very well and has encouraged the jukebox indus- 
try to expand and flourish. Today it is a large industry, for the most part com- 
posed of small-business men who have invested millions of dollars. This in- 
vestment would be confiscated and the industry destroyed should H. R. 5473 
become law. , 

(b) The song writers and the publishers, since the enactment of the 1909 
Copyright Act, have also flourished and became prosperous. There are more 
song writers today whose songs are being published, recorded, and sold than 
there ever were in the history of the United States. 

(c) There are more prosperous companies today selling more records and 
disseminating more music than ever before in the history of this country. 

2. H.R. 5478, if enacted, would be unworkable, oppressive, confiscatory, inequi 
table and would destroy the jukebox business without aiding the songwriter 
for whose benetit this legislation is ostensibly being sponsored. 

(a) If this proposed bill could literally be complied with, it would impose a 
burden on the jukebox business for the payment of royalties in the sum of 
$12,480,000 annually. This sum approximates the total amount received by 
ASCAP as a performing-rights society from all its present sources of income 
including the radio industry, the television industry, night clubs, theater 
restaurants, wired music, and the entire huge motion-picture industry. 

(4) The requirements for compliance with HL. R. 5478 are so detailed, time- 
consuming, complex, and expensive that the average operator who is a small 
business man and does not have the necessary expert help to assist him nor the 
facilities to keep the required records could not possibly comply with the pro- 
visions of the law and still remain in business. 

(i) The operator would be obliged to ascertain, at his peril, who and where the 
copyright Owners are in each case as to each record which he purchases and 
places in his machine. 

(ii) The operator must maintain a chart as to how lone each record is kept 
in the machine. 

(iii) The operator must compute or cause to be computed by the hiring of 
additional help, the amount of royalties due to the various writers associations 
and to the independent writers. In effect, he must become ASCAP’s bookkeeper. 

(iv) The operator must do all of the foregoing at the risk of paying as much 
as $5,000 plus attorneys fees to each owner of a copyrighted composition if he 
fails, even unwittingly, to make the required reports and payments. 

(v) With his price fixed by law, the operator must incure expenses of new 
help, plus payment of the royalties required, plus the payment of severe penal- 
ties for each instance of innocent noncompliance. All these added expenses are 
sure to drive him out of business. 

(c) The suggestion by the sponsors of H. R. 5473 that a blanket license ar- 
riungement, to make collection easier, could be entered into between the operator 
and the performing rights societies is: 

(i) Not sanctioned by the terms of this bill as it now reads; and 

(ii) Other considerations apart, to permit uncontrolled blanket license ar- 
rangements to be made by the performing rights society such as ASCAP, BMI, 
SESAC, and others, and individual copyright proprietors would open the door 
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to discrimination between operators. For example: one favored operator could 
be permitted to pay less for his license than another, while an operator who was 
not in the good graces of the licensing agency could be forced to comply literally 
with the terms of the statute and thus drive him out of business. The licensing 
agency could decide which operator should remain in business and which operator 
should go out of business; and 

(iii) Even if each of the performing rights societies were to demand from an 
operator a blanket license fee, which in itself was less than the statutory mani 
mum permitted, the aggregate amounts which the operator would be required to 
pay could very well exceed the statutory maximum permitted, not even taking 
into account the independent proprietors of musical copyrights whose records 
would be used by the operator. This would be a violation of the law which does 
not permit royalty payments in excess of the statutory rate, to-wit, 2 cents per 
record per week. 

3. The music machine operator and the song writer: 

(a) The average song writer, far from benefiting from the passage of this 
proposed legislation, will sustain serious losses of income by reason of the fact 
that: 

(i) The average song writer today receives more money from the sale of 
records that are made popular by the jukeboxes and from sheet music for which 
the jukeboxes creat a demand, than he does from his distributive share from 
performing rights societies such as ASCAP. A glaring example of this fact was 
brought out by the testimony of Mr. Bob Merrill before the committee on October 
25, 1951. He testified that he had received an average of $439.07 for the past 
2 years from ASCAP as his distributive share in full payment for all performing 
rights of his many smash hit tunes. He failed to disclose to this Committee the 
tens of thousands of dollars that he received from the sales of his records to 
the general public and the jukebox operators, quite apart from the income which 
he received from the sale of sheet music 

(ii) Annual record sales in this country of popular tunes amount to approxi 
mately 250,000,000 of which the jukebox operators purchase 50,000,000, (See The 
Billboard, Jannary 19, 1952, p. 1.) Under section 1 (e) of the Copyright Act 
of 1900, the writers and publishers receive the sume of 4 cents from each record 
sold, which is commonly divided on the busis of 2 cents to each. Thus, the 
jukebox operators pay directly to the song writers and publishers the sum of 
82,000,000 each year. They also play a great part in causing the payment of 
an additional SS.Q00,000 to be made to the sone writers and publishers each year, 
through the stimulation and creation of a demand by the public for the purchase 
of the records played in jukeboxes. 

(iii) If this bill is enacted into law, the jukebox industry will shrink to insig 
nificant proportions, if indeed, it is not destroyed altogether. The disastrous 
consequences Which will follow will be accompanied by an alarmingly sharp 
decline in the sale of records and sheet music. Many small and marginal record 
companies would be forced out of business as a result of this sharp decrease in 
sales. All this would work to the direct detriment of the average song write! 
and average publisher who would see his major seurce of income, which is 
derived from records and sheet music, reduced to the vanishing point. The 
resultant drop in the sales of records and sheet music will lessen the popularity 
enjoyed by the average song, it will be performed less frequently, and thus, the 
average song writer will receive smaller royalty payments from the performing 
rights society to which he may belong. 

4. An examination of the relationship between ASCAP, its average song 
writer members and publisher members reveuls 

(i) That ASCAP and its policies are dominated by approximately 12 large 
publishing firms which in turn are controlled largely by the motion-picture in 
dustry, and by the old, weathy, and entrenched songwriters and publishers whe 
have already made their inark and their fortune. 

(ii) The controlling firms and individuals in ASCAP have created highly 
complicated, vague, and involved formulas pursuant to which distribution of 
the net income of the society is made. These formulas so favor the controlling 
interests that the average sonewriter and publisher who has not been in the 
business long and who has not been a member of ASCAP for a considerable 
length of time is given a mere pittance as his distributive share. 

(iii) Out of approximately $10,000,000 of net income which ASCAP had for 
1951, half of that amount was assigned to the publishers and half to the song 
writers. Of the $5,000,000 in the publishers’ pool, npward of SO percent of that 
amount was distributed to the 12 publishing firms which dominate ASCAP, while 
the small sum remaining was distributed among all the others 
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The younger songwriter members who are not influential in ASCAVD and for 
whose benelit this bill is supposedly being sponsored receive but a tiny share of 
the sengwriters’ pool. Mr. Lob Merrill whose rise to songwriting fame has 
been phenonienal during the last 2 years, has, by his own testimony, received a 
sum so small as to be entirely disproportionate with sums received by more fa 
vored songwriters who may net have written a tune for several years. 

(iv) The motion-picture interests which have dominated ASCAP have seen 
to it that their industry is required to pay the extremely low royalty of $500,000 
annually as opposed to the $12,000,000 which is assessed against the radio and 
television industries. ‘This is hardly fair to the ineimbership at large of ASCAP, 
‘his same controlling group now seeks to collect approximately $12,480,000 from 
the jukebox business annually, the collection of which would in any case inure 
principally to the benefit of this controlling group. Very little of this sum would 
trickle down to the average member of ASCAP 

(v) The unfair practices of the controlling group in ASCAP have come to 
the attention of the Antimonopoly Division of the United States Department of 
Justice, which has caused it and is causing it to revise many of its activities. 
But much remains to be done, not only on publie policy grounds but for the bene 
fit of the very members of that society. 
+. The supposed existence of the evil influences in the jukebox iidustry : 

(i) Many irresponsible and vague allegations concerning the existence of 
evil influences in the jukebox industry have been made by ASCAP and other 
sponsors of this bill, in a desperate attempt to so inflaine passions as to cause 
this bill to be passed without giving due consideration to its merits or lack 
thereof. 

(ii) The jukebox industry, which is composed primarily of small hardwork- 
ing, honest, and responsible citizens, will match its record of conduct, character, 
honesty, and fundamental decency against that of any other industry in the Na- 
tion. 

THE DESCRIPTION OF THE JUKEBOX INDUSTRY 


For the purposes of assisting this committee to understand what the jukebox 
industry consists of, [ would like to point out at the outset the way in which it 
actually operates. 

First, we have the manufacturer of the jukebox. There are four major con- 
cerns that engage in the manufacture of jukeboxes, as well as three smaller ones. 
These companies employ thousands of people in connection with their businesses. 
These manufacturers appoint exclusive territorial distributors, much in the 
manner that the automobile manufacturers appoint exclusive sales agents. The 
distributor purchases the jukeboxes from the manufacturers aud in turn sells 
them to a person who is known as an operator of jukeboxes. The operator is 
the person that I primarily represent and who comprises the membership both 
of the Automatic Music Operators Association, Inc., and the Music Operators of 
America, Inc. There are approximately 10,000 operators who own and operate 
approximately 400,000 jukeboxes throughout the United States, and these op- 
erators elnploy approximately 20,000 persons in the conduct of their business 
The annual gross receipts collected by the operators has been estimated to be 
$150,000,000°) to $200,000,000. 

The operator, through his own initiative and effort, in the face of heavy compe- 
tition from his fellow operators, places his jukeboxes in various taverns, restau- 
rants, ice-cream parlors, candy stores, drug stores, luncheonettes, and other 
similar places ‘known as “locations,” pursnant to agreements, either written or 
oral. These agreements usually provide that the operator will share the gross 
proceeds taken in by the jukebox each week with the location owner on a 
certain percentage basis. Except in the case of new equipment where the oper- 
ator usually receives a guaranteed minimum and gives to the location owner 
the balance up to that minimum and then divides the excess equally 
between himself and the location owner, the majority of jukeboxes are placed 
in location on a 50-50 arrangement. The cost of new machnes to the operator 
runs from $850 to $1,100 per machine. These machines in the overwhelming 
majority of cases are purchased by the operator under conditional sales con- 
tracts, which provide for payment over a period of 12 months to 24 months or 
longer. Here and there operators are financially able to purchase some machines 
for cash. 

The operator supplies the jukebox, the records, the service of the machines, 
the title strips to the records, keeps the jukebox in playing condition, and tries 
to satisfy the demands of the location owner. The location owner on the other 
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hand merely supplies space in his place of business and electric current to keep 
the machine in operation. 

A record is played on the jukebox by the insertion of a 5-cent coin by the genera! 
public; two plays can be obtained by the insertion of a 10-cent coin, and five or six 
plays can be obtained by the insertion of a quarter. 


A HISTORY OF THE LAST PARAGRAPH OF SECTION 1 (E) OF THE COPYKIGHT ACT OF 1909 


The exemption in favor of jukeboxes as contained in the last paragraph of 
section 1, subdivision (e), 17 U. S. C. A., Copyrights, provides as follows: 

“The reproduction or rendition of a musical composition by or upon coin 
operated machines shall not be deemed a public performance for profit unless a 
fee is charged for admission to the place where such reproduction or rendition 
Occurs, 

A few historical facts in connection with the said exemption written into the 
law will be helpful and profitable. 

In or about the vear 1902 the fumous case of White-NSmith v. Apollo (200 U.S. 1), 
wis started. (See 180 Fed. 427; affirmed, 147 Fed. 226; C. C. A.. 2d). In that 
case the copyright owners and anthers endeavored to prevent the manufacture 
of perforated music rolis to be used on mechanical player pianos. The action 
was brought under the then existing copyright law upon the theory that such rolls 
constituted musical notations or a writing and, therefore, violated the copyright 
owners’ menopoly in his writing. The Supreme Court of the United States held 
that a perforated music roll was not a writing and that there was no violation 
of the existing copyright law in the manufacture of such music rolls. This 
decision brought about the enactment of subdivision (e) in the Copyright Act of 
1H0n, 

Some of the aspects of the White-Smith v. Apollo case deserve careful atten 
tion. 

It was pointed out in the record of the case by Mr. White that there were in 
1902 from 70,000 to 75,000 player instruments in use in the United States and 
that from 1,000,000 to 1,500,000 music rolls had been manufactured in the year 
1901; that sales had doubled in 1902 over 1901: and that the business was growing 


by leaps and bounds (fol. 220, and following) Automatic player machines were 
familiar to the music trade prior to 1SS6 and were generally familiar by 1890 
(fol. 22s). Public concerts of famous sitigers had been accompanied by the use 
of such automatic player pianos (fol. 427). James S. Holes, Jr., general manager 


of the Perforated Music Rol! Co., the Largest manufacturer of perforated rolls at 
the time, stated that such rells were made not only for player pianos but for other 
automatic playing instruments apparentiy so numerous that it was impossible for 
him to name all the varions automatic instruments in use. He did name auto 
miitic banjos, automatic xvlophones, and mentioned the fact that there were 
nickel-in-the-slot devices which produced music by various means (fol, 580), 

In the opinien of the Supreme Court it was pointed out that this same question 
had previously arisen in several cases: Kennedy v. MeTammany (33 Fed. 584); 
Stern Vv. Rosey (AT App. D.C. 562). Attention had been directed toward this 
probiem by the provisious of the Berne Convention of ISS6, “and the omission of 
Congress to specifically legishite concerning” this question “might well be taken 
to be an acquiescence in the judicial construction given to the copyright laws.” 

The court in its opinion further pointed out that its decision applied not only 
to the perforated rolls of paper used on pianolas but to the cylinders of a music 
box, the record of a gramophone, and to other similar instruments. In the light 
of this decision, and particularly in the light of the testimony of Mr. Holmes 
that his company, which was the general object of attack in the White-Smith 
case, manufactured music rolls for various kinds of nickel-in-the-slot devices 
it is perfectiy preposterous to even intimate that Congress in 1909 was not fully 
aware of the problem with which it was dealing and intended to enact a statute 
which meant something other than its plain and simple language would indicate 

At the time whey Congress was considering the provisions of section 1 of the 
1909 Copyright Act, the mechanical music-machine industry had grown vastly 
from the figures submitted in evidence in the White-Smith case in 1802.) In a 
minority report filed in connection with the hearings on that bill it was pointed 
out that the industry had assumed gigantic proportions and was still growing 
(Report by Committee on Patents of the House of Representatives, 59th Cong., 
2d sess., Rept. 708, pt. IT, filed March 2, 1907). 

The hearings on subdivision 1 (e) held prior to the passage of the Copyright 
Act of 1909 established that there were vast conflicting interests which were 
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seeking to obtain a monopoly of this field, and the result was that Congress 
enacted, in its wisdom, subdivision (e), which provided that the author or copy- 
right proprietor should have the exclusive right to perform the copyrighted work 
publicly for profit. In order to meet the issues raised by the mechanical repro- 
duction, it further provided that an author or copyright owner might exclude or 
prohibit, or prevent totally, the mechanical reproduction of his music. But. if 
any grant of the right to produce music by a mechanical machine was given, 
then a license by force of law was granted to all manufacturers of mechanical 
instruments for the reproduction of music at a fixed royalty of 2 cents on each 
part manufactured. Finally Congress enacted the last paragraph of subdivision 
1 (e), which has already been quoted and which is here repeated : 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless a 
fee is charged for admission to the place where such reproduction or rendition 
OCCULS, 

In enacting these last-quoted words, Congress was fully aware of the fact that 
there were many musical instruments mechanically operated, activated by the 
insertion of a 5-cent coin in the slot, which played loudly and vigorously in 
public places of assembly, such as restaurants, cafes, and so on 

The proponents of H. R. 54738, with monotonous regularity, have been repeat- 
ing for years that, when Congress enacted the exemption contained in the Copy- 
right Act of 1909 in favor of jukeboxes, it was dealing with coin-operated music 
machines which could only be heard by one person at a time through earphones ; 
the industry was a very small one; and for these reasons Congress was willing 
to grant this exemption. ASCAP has also claimed throughout the years that, in 
enacting this exemption, Congress did not envisage the jukebox industry as it 
exists today and did not intend to grant such an exemption to the said industry. 
The advocates of this bill are wrong in both these contentions. 

Prior to 1909 there were thousands of automatic coin-operated machines for 
the reproduction of music throughout the country which simulated banjo play- 
ing, xylophone playing, piano playing, and even orchestral music. These ma- 
chines were located in saloons, cafes, ice-cream-soda parlors, summer hotels, 
restaurants, and in al! other places of similar character. These instruments 
were not heard through earphones but were audible at great distances. 

For example, coin-controlled machines playing records with loud-speaker horns 
making these records audible at substantial distances first appeared for public 
use in 1893. Between 1893 and 1906, many other companies, apart from the 
Regina Music Box Co., which was first in this field, manufactured and made this 
type of music genera!tly available. 

In 1902 the Universal Talking Machine Manufacturing Co. was the first to 
manufacture and market machines with loud-speaker horns on which disk rec- 
ords rather than the earlier cylinder records could be played. And in 1906 
the Automatic Machine & Tool Co. of Chicago, manufactured the so-called John 
Gabels’ automatic entertainer. This machine, which was actually a jukebox, 
contained 24 records selectively playable upon the insertion of a 5-cent piece, 
and in addition this machine had a 40-inch horn or loud-speaker which made 
the music played upon this machine audible at great distances. 

Research has shown that there were a great many companies prior to the 
passage of the act of 1909 that were manufacturing one type of coin-operated 
machines or another with loud-speakers, and their total production and distribu- 
tion of these machines ran into the thousands. 

It seems therefore too clear for further discussion that the jukebox industry, 
or an industry very similiar to it and for all practical or legislative purposes 
identical with it, was in existance as a large and flourishing industry at the 
time that the copyright law of 1909 was enacted. To say anything to the con- 
trary is flying in the face of well-established facts that are readily accessible 
to anyone who is really interested in ascertaining these facts. ASCAP has 
deliberately played the part of the ostrich with his head in the sand to hide 
from these readily available facts. 

ASCAP and the other advocates of this proposed legislation have constantly 
argued that Congress did not intend by the exemption granted in subdivision 
(e) to exempt the present-day jukebox industry, basing its argument upon 
the erroneous proposition that Congress in 1909 could not have envisioned the 
growth and existence of this industry. It seems strange that this argument 
should be advanced in view of the fact that ASCAP inspired and sponsored 
the commencement of three actions some 9 years ago in the United States 
District Court for the Southern District of New York seeking a judgment against 
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three location owners for violating the copyright law. ASCAP claimed that 
these location owners were required to take out licenses from ASCAP for the 
records being played in the jukeboxes in their places of business. The actions 
clearly proceeded on the theory that the exemption contained in section 1 (e) 
was not intended to apply to the jukebox industry. These actions failed. 
(Irving Berlin, Inc. vy. Marco Anziano (Civil 25-45): Bdicin H. Morris & Co., 
Inc. v. Donahue (Civ. 21-247); M. Witmark & Sons v. New Westport Cafe, Inc. 
(Civ. 21—-246).) 

At the hearings on the Scott bill, H. R. 1269, before the Subcommittee on 
Patents, Trade-Marks, and Copyrights of the Committee on the Judiciary, 
House of Representatives, conducted by the Eightieth Congress at its first ses- 
sion, Louis D. Frohlich, general counsel for ASCAID, at page 125 of the minutes 
of the hearing, testified as follows: 

“T read the record (record of the hearings on the Copyright Act of 1909)— 
I studied it for years; | have lived with it—that preceded the 1909 act. It is 
House Report 2222. 1 read it from cover to cover, I tell you why I had to read 
it 8 years ago. I brought these three suits in the district court of New York, 
thinking perhaps the act may be construed so as to elituinate the jukebox from 
its provisions. Mr. Levine was my worthy opponent. We came down before 
Judge Caffey on a motion for summary judgment. Judge Caffey said: 

‘lam sorry, Mr. Frohlich. 1 can’t agree with you, because Congress said 
that in plain English, and that takes in every conceivable kind of instrument 
that is mechanically operated; and, where there is no admission charge at the 
gate, why you just can't tax that. You can’t ask for any royalty.’ 

“Mr. KEATING. I guess he was right. 

“Mr. FrowuicH. He was right. That is why I had to come here, I have no 
other remedy. I can’t go back te the courts. I have got to come here. I have 
got to get the redress.” 

Why ASCAP should continually repeat an argument that the Congress never 
intended to exempt the jukebox industry after this question had been conclusively 
adjudicated challenges all logic. 


HISTORY OF ATTEMPTS BY ASCAP TO ELIMINATE THE LAST PARAGRAPH OF SECTION 1 (FE) 
OF THE COPYRIGHT LAW OF 1909 


Since the introduction of the Vestal bill in 1925, which sought a radical re- 
vision of the entire Copyright Act, there has been presented to Congress re- 
peatedly, in one form or another, proposals to modify the last paragraph of 
section 1 (e) of the Copyright Act. 

Congress after Congress ignored these attempts, and the status quo has been 
maintained to the present date. During the first session of the Eightieth Con- 
gress, the Scott bill, H. R. 1269, was introduced, and this committee for the first 
time dignified this attempt to remove the exemption by conducting public hear- 
ings which were held from May 23 through to June 23, 1947. Again the attempt 
failed. Prior to the introduction of the Scott bill, H. R. 1269, ASCAP, as was 
stated above, tried to collect performance fees from users of records in juke- 
boxes by judicial action. Each such attempt was defeated. 

Once again a persistent ASCAP is sponsoring another bill, H. R. 5473. In 
this bill they attempt to meet some of the objections formerly made by putting 
a ceiling On the amount of performance rights fees they would be permitted to 
charge the jukebox industry. Their intended improvements in this bill are no 
improvements at all, and the bill is just as unpalatable as its many predecessors 
were. 

H. R. 5473 


H. R. 5473 seeks to eliminate the exemption contained in the last paragraph 
of section 1 (e) and substitutes therefor (1) a new definition of what a public 
performance for profit is; (2) it provides for the payment “to the proprietor 
of the copyrighted composition of a royalty Computed as follows: For each such 
copyrighted composition on a disk or device the sum of 1 cent for each week (or 
fraction thereof) of consecutive time during which such disk or device shall re- 
main in the machine”; (3) the owner or operator shall be entitled to the benefit 
of this subsection by furnishing on or before the last day of each month a report 
to the proprietor of the copyrighted composition, stating the amount of royalties 
due during the previous month and by paying the royalty so due on or before the 
last day of the next succeeding month; and (4) the royalties payable under this 
section shall be limited to the owner, operator, and/or distributor on two or 
more machines, unless the owner of one machine shall charge a fee for admis- 
sion at the place where such reproduction or rendition occurs, 
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H. R. 5475 IF ENACTED WILL BE UNWORKABLE 


If enacted, this bill would require all the operators of jukeboxes having two 
or more Inachines on location to pay fixed royalties to the proprietor of the copy- 
righted song—that is, in the usual case, the publisher—of 1 cent a week for each 
side of the record for so long as the record remains in the operator’s machine. 
The operator is obliged to furnish a report to the proprietor of the song each 
month stating the amount of royalties due and is obliged to pay the royalties 
so due each month. The operator is obliged to do all these things under strict 
penalty of a minimum $250 fine plus attorney’s fees for failure to comply with 
these requirements. 

A. Let us assume that this bill has been enacted into law and that the parties 
involved wish literally to adhere thereto. ‘The bill provides that the party to 
whom payment of the royalties is to be made shall be “the proprietor of the 
copyrighted composition.” The situation with respect to the ownership or 
proprietorship of a copyright in the field of musical composition requires some 
explanation and clarification at this point. 

In the first instance the song writer is the owner or proprietor of the copy- 
right. In the usual situation, when he obtains a publisher for his song, he 
assigns his proprietorship in the copyrighted composition to his publisher. 
The publisher then does his usual commercial task and causes records of this 
composition to be made. By the time that these recordings are placed in juke- 
boxes, therefore (and that is when this bill would go into operation), the pro- 
prietor of the copyrighted composition would be the publisher. Therefore, the 
reports required to be filed and the payments required to be made under this 
bill would, in the ordinary case, go to the publisher or, in those instances where 
the song writer never assigned his copyright, to the song writer. ASCAP has 
never been owner or proprietor of a copyrighted composition. No matter how 
this bill is read could any jukebox operator be obliged to make his reports and 
payments to ASCAP, for it is a complete stranger to this bill. 

All that ASCAP does own are the performing rights granted to it by its 
members, but this has nothing to do with the ownership or proprietorship of a 
copyright. 

It is immediately obvious that it would be completely impossible for each 
operator to furnish a royalty statement to each owner of a copyrighted com- 
position each month because, if an operator has 10 machines on location, each 
of which contains 100 records, making a total of 2,000 sides, it is possible that 
there be 2,000 owners of copyrighted compositions to each of whom the operator 
would be obliged to furnish a report. He would have to ascertain where he 
can get in touch with each owner of the copyright, and to reduce it to its 
logical but absurd end he would be obliged to keep track of the addresses of the 
song writers or the publishers of each song writer in order to comply with 
the law and avoid a penalty which might run as high as $5,000 payable to each 
of them. 

ASCAP which is sponsoring this bill has said that since it and two other 
similar organizations have the collection rights assigned to them by its mem- 
bers and they are agents for them, the operator would not be faced with this 
impossible situation. What is overlooked is that not all owners of performing 
rights or copyrighted songs are members of ASCAP, BMI, or SESAC, That 
would leave operators in exactly the same position as before because they would 
have to ascertain which copyright owners are members of these organizations 
and which are not. Every time that a new song writer gets his material 
recorded, the operator would be obliged to ascertain the facts of the membership 
or nonmembership of his publisher. Even if the three major collecting agents 
furnish this information to the operator (which they are certainly not obliged 
to do under the law as it now reads) he would still be in the position of making 
reports and royalty returns to the independent copyright owners, at his peril. 

It takes little thought to see that this arrangement would be completely un- 
workable for another reason. Each operator, large or small, whether he oper- 
ates two machines or 200, would be obliged to set up a special bookkeeping de- 
partment to keep track of what records he had in his machines for each week 
or fraction thereof. The cost involved would be tremendous, and in the case 
of the small operator, would be so prohibitive, as to drive him ont of business. 
If an operator now makes a net profit of $4,000 a year, he would be obliged to 
pay at least that sum to an experienced accountant and record keeper by way 
of wage or retainer, leaving him with nothing. He is not in a position of being 
able to raise his prices since it has been recently determined by OPS ruling 
that the charge of 5 cents per play must remain during the emergeney period. 
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Thus, the operator would be caught in a squeeze between a fixed price, and 
increased costs in the form of additional help plus the payment of the royalties 
required under this proposed bill. That this would in effect amount to con- 
fiscatory legislation becomes very apparent when considered in this light. 

In sum, then, if the provisions of this bill are to be literally adhered to, the 
following will result: 

(a) The operator would be obliged to ascertain, at his peril, who and where 
the copyright owners are in each case as to each record which he purciases 
and places in the machine. 

(b) The operator must maintain a chart as to how long each record is kept 
in the machine. 

(c) The operator must compute, or cause to be computed by the hiring of 
additional help, the amount of royalties due to the various writers’ associations 
and to the independent writers. In effect, he must become ASCAP’s bookkeeper. 

(d) The operator must do all of the foregoing at the risk of paying as much 
as $5,000 plus attorneys’ fees to each owner of a copyrighted composition if he 
fails, even unwittingly, to make the required reports and payments. 

(e) With his price fixed by law the operator must incur expenses of new help, 
plus payment of the royalties required, plus the payment of severe penalties for 
each instance of innocent noncompliance. All these added expenses are sure 
to drive him out of business. 

Bb. ASCAP has given much thought to the ways and means of encroaching 
upon the income received by the automatic-phonograph business. In = 1947, 
ASCAP attempted to obtain an outright repeal of the exemption contained in 
subdivision (e) elsewhere set forth at leneth, but nothing came of it. Since 
then ASCAP las had considerable time to consider the manner in which to 
frame a new bill and the result has been H. R. 5473. 

Having therein indicated the form in which the royalties should be collected, 
ASCAP, recognizing that it could not possibly be enforced literally, and renliz- 
ing that the amount of money which would be due from the operators would 
be too exorbitant, immediately suggests the imposition of a blanket license fee 
upon the music operator. It is in the unenviable position of sponsoring a bill 
which it recognizes as unrealistic and impossible of performance and asks this 
committee for permission to do something else entirely. 

This is recognized in the testimony given on behalf of ASCAP before the 
columitiee on October 25, 1951. At page 13 of the printed record of the hear- 
ings then held, Mr. Collins, the sales manager for ASCAP, in response to a 
question by Congressnian Rogers, said: 

‘I would say that probably the easiest method, if this law should be put into 
effect, would be to issue a license to whoever is going to be responsible for the 
payment of the fees on some sort of blanket basis. 

“Mr. Rogers. In other words, the easiest thing for ASCAP to do in the event 
that this law is adopted, would be for them to create a new formula, so to speak, 
as you now have formulas dealing with licenses you now issue to individuals 
who have performances for profit, and settle with the man who has more than one 
machine and by his paying a detinite fee rather than 1 cent a week per record? 

“Mr. Co_Lins. Of course, that would be the easiest method of handling it. 

“Mr. Rogers. Would there be any other method? 

“Mr. Cotitins. Of course, it would depend a good deal on the eventual language 
in the bill that is passed, but I would say it would be the easiest method if it 
could be worked out efficiently and effectively.” 

Mr. Fiukeistein, the attorney for ASCAP, had the following colloquy with 
Congressman Forrester at page 24 of the record: 

“Mr. Forrester. It appears that we have the law one way and then you are 
going to substitute, you are going to use a different method entirely from 
what you are asking. 

“Mr. FINKELSTEIN. I say this, Congressman Forrester, that if the license were 
to be worked out with this society, I should think the practical way, from the 
standpoint of the user and the author, would be to try to arrive at a blanket 
fee under the free bargaining that people can engage in. 

“Mr. Forrester. but would it not be better to give us a bill and give us a plan 
which we could write in the law, because we all respect law? 

“Should we not have one that should be the one that you are going to use?” 

Again at page 26 the following question and answer appears : 

“Mr. Forrester. I have one question I want to ask you. 

“Did I get the impression from your statement that this bill as drawn would 
be incapable of performance; that is you could not collect this 1 cent a week? 
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“Mr. FINKELSTEIN. No, Congressman Forrester. If I gave any such impres 
sion, | would like to withdraw it. What I say is this: As the jukebox industry 
is run, the little that you know about the industry, vou might have some difficulty 
in determining who is the proprietor within the statute—that is not the fault 
ot the statute, but the fault, in my opinion, of the operation of the industry. 
You might have some difficulty in determining just who is the owner.” 

From the last statement above quoted, it appears that ASCAP is dissatisfied 
with the way that its prospective partner is running its business, and that the 
fact that the statute could not practicably be applied is a result of this “mismiuin- 
agement” of the jukebox industry. This is a case where ASCAP seeks to make 
the man suit the tailor and not the tailor suit the man. Legislation, if needed, 
is to be passed to remedy existing situations, and to meet the problems which 
those situations may create. By ASCAIP’s own admission the bill as introduced 
cannot possibly meet the situation as it exists. 

What is ASCAP really atter here? They are far from interested in enforcing 
the bill as introduced if it is enacted into law. ASCAP knows that if literal 
cemmplinnce is insisted upon, the jukebox industry would have to fold up and 
there would be no goose to Iny any golden eggs. The best estimate is that there 
are 400,000 jukeboxes owned and serviced by all the operators throughout the 
United States, and furthermore, that the average jukebox contains 30 records. 
The royalty upon each record under this bill would amount to 2 cents per record 
per week or 60 cents for each jukebox per week. Multiplying 60 cents by 400,000 
we arrive at the figure of S240,000, Multiplying that figure by 52 weeks, we 
reach the staggering total of $12,480,000 which the operators would be required 
to pay under this bill annually. This, it is submitted, is not only an exorbitant 
figure which the industry could not afford to pay and stay in business, but it is 
# sum of money almost equal to all the moneys collected by ASCAP each year 
from all its present users of music. Compare this figure of $12,480,000) with 
the payment of the entire motion-picture industry of $500,000 annually. This 
fact irresistibly compels the conclusion to any fair-minded person that this bill 
is not only unworkable, but seeks to impose a disproportionate and oppressive 
burden on an industry that could not survive under its impact. 

jut ASCALD does want a statute which is so oppressive and severe and impos 
sible to comply with in good faith, that a fearful jukebox industry would be 
forced to submit to whatever licensing arrangement ASCAP condescends to foist 
upon it. The industry would have no alternative if it wished to survive. Ina 
word, this bill, if enacted, would be a bludgeon to be wielded as ASCAI’ sees fit 
Far from functioning as a mere collecting agent, ASCAP would be dictating 
terms and enforcing its will upon its involuntary partner. 

It is elementary that a statute must be enforced according to its terms. It is 
not sufficient for ASCAP to say that the jukebox operator would have “an option” 
to either comply literally with the statute or enter into a blanket license arrange 
ment. The so-called option is an illusory one. The operator could not possibly 
accept the “option” of literally complying with the statute, because it would drive 
him out of business. He would have no choice but to accept a license arrange 
ment. Such a license arrangement is not sanctioned by the terms of the bil! 
as it has been presented to Congress. The bill does not make any provision 
whatsoever for a blanket licensing arrangement. 

Let us assume that despite the fact that the bill does not provide for a blanket 
licensing arrangement, ASCAP and similar organizations, as wel! as independent 
proprietors of musical copyrights, attempt to establish such blanket-license 
arrangements with operators. 

Certain favored operators could be given a more lenient blanket arrangement 
on better terms than others, while in the case of operators who have fallen 
from grace, ASCAP could insist upon literal compliance with the statute, thus 
driving them out of business. ASCAP’s past history with respect to its own 
compliance with the Federal antimonopoly statutes has shown it to be far from a 
shining angel. Such powers would indeed lift ASCAP from its avowed posi- 
tion of a mere collecting agent to that of one of the most powerful private 
sroups in the country, with a legal blackjack to keep the jukebox industry in 
line in any manner that ASCAP wishes. It would no doubt be brave for a juke 
box operator to echo those immortal words, “Give me liberty or give me death,” 
but when he has to feed and clothe his family each and every day of the 
year he would no doubt find it more convenient to bow his head and accept the 
terms as dictated by ASCAP. 

What has been said above with respect to ASCAP, applies equally with respect 
to BMI or SESAC or any independent copyright proprietor. There would be no 
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legislative standards which would compel any of these organizations or indi 
viduals to deal fairly with the jukebox operator in their administration of 
hlanket-license arrangements. The lack of such standards could make these 
arrangments so oppressive, inequitable, and discriminatory as to violate all 
yood conscience and public policy. 

The so-called option which ASCAP has been urging, would not be an optior 
on the part of the jukebox operator, but would be an option on the part of 
ASCAP and similar organizations. ASCAP’s option would be to tell one opera 
tor that he must literally comply with the statute an@ thus go out of business 
and tell another operator that for the payment of a certain blanket fee he 
might remain in business. I am sure that this Congress has not the slightest 
intention to create a power in ASCAP which would in effect give ASCAP au 
thority to say Who should be a jukebox operator and whe shall not be one 

Furthermore, under a blanket-license arrangement, it is obvious that where 
there are a number of copyright proprietors each of whom will issue fair 
blanket licenses to the same jukebox operator, that the total collection fron 
the jukebox operator could very well exceed the statutory maXimum allowed 
ty wit, 2 cents per disk per week, even though in the individual case the blanket 
license fee will be a sum under the statutory provision. 

For example, operator X uses 2,000 musical copyrighted compositions per 
week. Under the maximum provision of the statute he would be required t 
pay to all the proprietors of these musical Compositions the sum of S200 a 
week or $1,040 a year. ASCAP could issue a blanket license for the use of 
its colupositions in the sum of S700 a year which admittedly is below the 
statutory rate which the operator would be obliged to pay to all the proprietors 
of musical compositions. BMI which controls a large percentage of the tunes 
used by operator X could come along and say that it will issue an annual license 
for $900. Operator X would still be obliged to deal with SESAC, another per 
forming-rights organization, and with any number of individual proprietors of 
copyrighted musical compositions that might be used in his jukeboxes during the 
year. 

It is clear, therefore, that the net result of these payments would amount 
to more than the maximum statutory royalty provided for. 

I strongly contend that if this situation resulted, this would be a violation 
of the proposed law. In order to have all interested parties concerned issue 
blanket licenses to operator X, it seems obvious that they would all have to 
vet together among themselves to determine how much each blanket license 
should be. But this, [ submit, is impossible, because there is no way of 
knowing at the beginning of the licensing year how many independent copy 
right proprietors the jukebox operator would have to do business with during 
the ensuing year. Nor is it possible at the commencement of the year wher 
the license would ordinarily be fixed between the proprietors of the copyrighted 
compositions and operator X to know the following: What percentage of ASCAP 
tunes Will be used: what percentage of BMI tunes will be used; what percentage 
of SESAC tunes will be used; and what percentage of tunes owned by independ 
ent song writers would be used by the operator throughout the year. 

Finally, it is highly probable, from information that has come to me, (hat 
still another large performing-rights society may come into being in the new! 
future (as may any number of them) witn whom operator X would have to 
deal in order to use its copyrighted music. 

C. It has been demonstrated in point A that the law, if literally applied, would 
be impossible of performance, and, in addition, would put an end to the jukebox 
industry. It has been demonstrated in point B that blanket-license arrangements 
would open the door to favoritism and inequities of all kinds, and might very 
well result in a violation of the law. Further, it would be impossible of perform 
ance in any case and could result in the payment by the operators of amounts in 
excess of the sum fixed and allowed by law. For these reasons alone, it is 
respectfully submitted that this bill should not become law. 


THE MUSIC-MACHINE OPERATOR AND THE SONG WRITER 


Since the ostensible purpose of this bill is to improve the lot of the song writer 
in a financial way, an examination of the true relationship existing between 
song writers and music-machine operators would not be amiss. 

Let us eXamine the testimony of Bob Merrill given to this subcommittee on 
October 25, 1951, on behalf of H. R. 5478. After naming four and more of his 
top song hits which enjoyed great popularity in the last year or so, Mr. Merrill 
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cried poverty. Speaking of payments received from ASCAP, he has said at page 
47 of the printed record as follows: 

“IT am paid for the uses of my song in television, in radio, in wired music, as 
well as for performances in restaurants and night clubs. My royalties from all 
those fields for the past 2 years for all my compositions have averaged $439.07.” 

This is the only figure that Mr. Merrill saw fit to supply to this subcommittee 
with respect to his income upon the songs which he has writtein. If in fact 
this was his only income from these songs, it would be a shocking figure indeed 
in view of the enormous popularity which these songs enjoyed with the public. 

Who was it that made these absurdly low payments to Mr. Merrill and thus 
exploited his creative abilities? Why, it was ASCAP whose system of allocat- 
ing its collections to its members, is deliberately so complicated and so biased in 
favor of some members as ayainst others that the composer of the copyrighted 
songs such as Mr. Merrill, who produced some of the biggest hits ASCAP has had 
in 2 years, receives a mere pittance from that organization. If anything is going 
to stitle creative instincts of song writers, it would very likely be payments such 
as these doled out by the song writers’ own society. 

Ilowever, we need not concern ourselves over the possibility that Mr. Merrill 
is starving in some unheated garret. He and his publisher have received the sum 
of 2 cents for each record on his songs sold to the public and, to the jukebox 
operators, at the rate of 1 cent each. Let us take Mr. Merrill’s hit My Truly, 
Truly Fair. This song was recorded by the followings artists: 

Vie Damone, Guy Mitchell, D. James, George Auld, Russ Morgan, Freddie 
Martin, Art Mooney, and Ray Anthony. 

This list includes some of the most prominent vocalists and bands now perform- 
ing in America. While we do not have the exact figures, it is fairly safe to 
assume that the sales of these records in total ran into hundreds of thousands, 
if not millions or more . And Mr. Merrill and his publisher received 2 cents for 
each record so sold, half of which went to Mr. Merrill personally. Now, who 
purchased these records? ‘The general public, of course. Also, tens of thousands 
of these records were purchased by the jukebox operators for use in their 
machines. 

Mr. John Jones heard a record of My Truly, Truly Fair on the jukebox in his 
neighborhood tavern. His teen-aged son, Joim Jones, Jr., heard the same song 
on a jukebox in the neighborhood ice-cream parlor. One or both of them decided 
that they liked this song and purchased a record for use in their home from a 
local retail dealer. It is clear that Mr. Merrill and his publisher collected 2 
cents, not only from the cecords in those two jukeboxes, but also on the record 
sold to Mr. Jones or his son. It is obvious that a record in a jukebox of a given 
song creates additional sales among those members of the public who hear that 
song in a jukebox. If John Jones or his son or daughter play a musical instru- 
ment, they will buy sheet music of the tune they first heard and liked through 
the medium of a jukebox, and Mr. Merrill will collect up to 5 cents royalties for 
each copy of sheet music so sold. This income accrues without the aid of 
ASCAP, but with the distinct help of the jukebox operator. 

When a tune is popularized through the medium of a jukebox and there is a 
public demand to hear that song, it will be played on television, on radio, and 
restaurants and night clubs, and on wired music. All this will give the song 
writer ASCAP, BMI, or SESAC credits and will presumably entitle him to a 
larger distribution from his organization. The irony of this situation appears 
to have escaped the organizations sponsoring this bill. 

It is clear from a consideration of all these factors that it is the jukebox 
eperator and not ASCAP which encourages song writers by helping to give them 
a substantial financial return for their records. What bas been said above is 
not mere speculation. In the May 26, 1951, issue of the Cash Box, a full-page ad 
is taken, advertising Vic Damone's record of My Truly, Truly Fair, and it is 
billed as “Biggest jukebox hit of the century.” Allowing for some sales pufling, 
this, nevertheless, indicates the great number of records of this tune purchased 
by the jukebox operators, upon the sale of each of which Mr. Merrill and his 
publisher received 2 cents. 

ASCAP has said, however, that the jukebox does not make hits, but merely 
exploits the talents of the song writer. 

Just recently, singer Tony Bennett received a golden record, symbolic of the 
fact that his recording of Because of You had sold more than a million copies. 
Beyond any question, that song was a hit. 

At page 11 of the October 13, 1951, issue of the Cash Box, in taking an adver- 
tisement for some of Mr. Bennett’s new songs the following statement appears: 

“Dear Ops: Because of You he won't cry any more. 
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“Tony Bennett (the guy you discovered) sings Blue Velvet.” 

The word “ops” refers of course to jukebox operators. This ad acknowledges 
the great part they play in creating the enormous popularity of Tony Bennett 
and urges these operators to continue to purchase and “plug” his records. 

But, it is not with Mr. Bennett that we are here concerned. He is an inter- 
pretive artist, but did not write this song. The composer received 1 cent and 
his publisher 1 cent for each copy of Tony Bennett's record of his song. Assum- 
ing that exactly 1,000,000 copies of that record were sold, he and his publisher 
received $20,000. All this, through the efforts of the jukebox operators who not 
only bought a substantial number of these records but also “plugged” the records, 
thus creating a widespread demand therefor. It must also be remembered that 
this tune which was pushed into popularity by the jukebox operators was 
recorded by many other artists. Many persons preferred the version made by 
Les Baxter; others preferred Guy Lombardo’s version or any of the six other 
versions of the tune recorded by well-known artists. The sales of these other 
records, which ran into many thousands, yielded 2 cents per copy to the song 
writer and his publisher. 

One of the most popular vocalists in the industry is Billy Eckstine. In the 
January 1952 issue of Jukebox Record he was asked to write a short piece for 
publication. It turned out to be a note of thanks. In Mr. Eckstine’s own 
words : 

“But why thanks? You can ask the question because certainly it is a logical 
one. Well, the jukebox has been just about the most important single factor 
in helping me build my career. And, since you are the guys who make the 
whole coin-machine industry possible, you definitely deserve my thanks. All 
the way back when I was with the Earl Hines band and waxed a thing entitled 
“T’ve Got It Bad”—it was the touchstone of success for me—the jukebox indicated 
to me that it was going to be mighty important in my life. And all of my big 
M-G-M record hits, right from the beginning with ‘Caravan,’ have enjoyed lots 
more plugging on the country’s jukes than on any other single medium, It 
seems strange to think of a career built upon some chrome, glass, wires, and 
neon, but I guess in the last analysis that mine has been.” 

Once again, it is not with Mr. Eckstine that we are concerned but with his 
statements as to what has made his records sell. The jukebox industry created 
his hits, all to the benefit of the songwriters who wrote the tunes that he 
recorded. 

Based on the two instances cited above, it may fairly be said that the juke- 
box operator is one of the best friends that songwriters ever had. Instances 
of these types can be multiplied by the hundreds, and appear in such leading 
publications as the Billboard and other trade papers. 

To cite but one more exaniple, there was an ad in Cash Box of October 20, 1951, 
at page 21, taken by Ridgeway Music, Inc., and Keys Music, Ine., BMI publishers, 
which reads in part: “Thanks Midwest Coin Operators ‘Tenn Waltz,’ ‘Bona- 
parte’s Retreat’, ‘River Road Two Step’, ‘Two Roads’, and now BMI's ‘Slow 
Poke’.”’ 

No more evidence than the praise of a BMI publisher for the work which 
the jukeboxes do in popularizing and creating demand for songs is needed than 
the above quotation. 

It has been estimated that it takes over 12,000,000 records to fill all the 
jukeboxes in this country only once. A royalty of 2 cents for each side goes to 
the publishers and songwriters, or a total of 4 cents a record. That means that 
approximately $480,000 in royalties will go to the publishers and songwriters if 
all the jukeboxes in the Nation filled their machines only once during a year 
and never changes a record. But, of course, records are changed with great 
frequency, and it is obvious that the total records purchased by jukebox Operators 
throughout any given year runs into millions of dollars. 

Mr. Merrill has pointed out that song writers are “easy prey.” With this 
statement we must agree. For, if he cannot see that the passage of this bill 
would drive out of business one of the most lucrative sources of his income, he 
is lacking in ordinary business sense, quite apart from his acknowledged creative 
ability. 

Annual record sales in this country of popular tunes amount to approximately 
250,000,000, of which the jukebox operators purchase 50,000,000, 

(See The Billboard, Jan. 19, 1952, p. 1.) Under section 1 (e) of the Copyright 
Act of 1909, the writers and publishers receive the sum of 4 cents from each 
record sold, which is commonly divided on the basis of 2 cents to each. Thus, the 
jukebox operators pay directly to the songwriters and publishers the sum of 
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$2,000,000 each year, They also play a great part in causing the payment of an 
additional $8,000,000 to be made to the songwriters and publishers each year, 
through the stimulation and creation of a demand by the public for the purchase 
of the records played in jukeboxes. 

In sum then, the jukebox operator is one of the biggest financial assets that 
the song writer has, because (@) he purchases so many records for his own use 
and (b) he creates a widespread public demand for those records which appear 
in his jukeboxes, because he is the greatest single medium for the exploitation of 
a song, and the creation of a hit tune. 


ASCAP AND ITS MEMBERS 
A. The songwriter 

ASCAP has been peculiarly reticent in discussing its internal workings and 
with the best of reasons. It is unwilling to have its membership at large learn 
what the true facts are concerning its allocation of collections. 

It is logical to ask why this should be so. The reason is simple, ASCAP’s 
policies are controlled by a small group of publishers and songwriters represent- 
ing some of the largest and wealthiest organizations and individuals in the 
industry and they see to it that their nests are feathered. These feathers are 
plucked from the income which should rightfully and equitably be distributed 
to the majority of its members who are left out in the cold. 

sefore I discuss the dictatorship which is ASCAP, I would like to say a few 
words about it to clarify certain matters which have not been clearly brought 
to the attention of this committee. Let us take song writer Smith, a member of 
ASCAP, who has just composed a new tune. He wishes to have it published 
and so he approaches the X Publishing Co. X Co. agrees to publish his song and 
Smith assigns all his rights in his copyright to X, saving only the performance 
rights. These performance rights have previously been assigned by him to 
ASCAP as is required of each ASCAP songwriter member. Smith now has 
title to nothing. He will, however, receive 2 cents for each record of his song 
which is sold, which sum he splits with his publisher, almost universally, on 
the basis of 1 cent for each. Therefore, if his song sells 1,000,000 records, he 
will receive $10,000 and his publisher will receive $10,000. 

His song is also played over radio, in night clubs, on television and perhaps 
even in a motion picture. All this entitles him to collect for these performances 
for profit from ASCAP. It would appear to the uninitiated that he should 
receive vast sums for all this from his collecting agent. After all, several mil- 
lion people may see his song performed on television. Many millions more may 
hear his song on radio and still others may hear it if it appears in a motion 
picture. His song may be performed for profit to an audience of perhaps three 
or four million. One would, therefore, expect that since he collected $10,000 
from the sale of 1,000,000 records he should collect perhaps two, three, or four 
times that amount from his collecting agent, in Smith's case, ASCAP. 

Yet, we have the testimony of Bob Merrill, a much more successful song writer 
than our hypothetical Smith, whose records, in the aggregate, sold well over a 
million copies, and for which he duly collected 1 cent on each copy so sold, indi- 
cating that his average royalties for 2 vears, from his collecting agent, ASCAP 
was only $439.07. Someone on the outside looking in would say that there is 
something rotten in the modern equivalent of Denmark: to wit, 575 Madison 
Avenue, New York City, ASCAP’s home office. This is apparent even though 
one makes allowances for the tremendous overhead at which ASCAP operates; 
21 percent, according to the testimony of Mr. Finkelstein, its attorney. 

When ASCAP called the jukebox industry “a secretive business” it is a most 
ironic case of someone living in a glass house and heaving the largest boulders 
he could find at others. However, there are certain basic facts which they are 
unable to conceal. For example, there is a basic fact that the entire fund which 
ASCAP collects, after its overhead has been deducted, is divided into two pools; 
one, the songwriters’ pool and the other, the publisher's pool. Using ASCAP’s 
own figures submitted to its membership late last year, there was a net income 
nvailable for distribution after the first 9 months of last year of $8,259.317.487. 
I:ased on these figures, it would be fair to assume that there was a net fund of 
at least $10,000,000 available for distribution for the entire year of 1951. 

Of this amount of $10,000,000, half is allocated to the publisher members and 
half is allocated to the song writer members, vielding $5,000,000 to each segment. 

Our Mr. Smith, unlike Mr. Merrill, asks himself why his publisher, who 
already received an equal division of the income derived from the sale of 
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records, now shares equally in the money collected by his collecting agent. It 
would appear that his own organization, which is ostensibly so concerned about 
his welfare, is giving half the money earned by his creative genius to publishers 
who perform a mere commercial function. The jukebox operator also performs 
a commercial function in popularizing Mr. Smith’s song; but, rather than taking 
half his income for this service, it increases it in two ways; first, by the purchase 
of his song, as recorded, and second, by creating a demand among those who hear 
that song through the medium of the jukebox. A matter of simple arithmetic 
convinces him that it is a financial pleasure to do business with the jukebox 
operator, but a financial disaster to do business with his fellow ASCAP member, 
the publisher. 

Well, Mr. Smith is a practical man, and so he turns his back on the $5,000,000 
which his efforts helped create, and which is given to the publishers, and eagerly 
awaits his distributive share from the $5,000,000 songwriters’ pool. He finds 
what Mr. Merrill found. Mr. Merrill received about $400 for four smash hits 
and many other successful songs as his yearly distribution. Our friend had 
just one hit song this past year and so, if he is lucky, maybe he will get $100. 
But why should luck enter into this? Mathematically, one-fourth of 400 equals 
100, but the powers that control ASCAP do not distribute either the publisher's 
or the songwriter’s share according to any formula as simple as this. Ficure’s 
don’t lie and are too easily checked. He is presented with a so-called formula, 
which might possibly be explained to him by a trained accountant. If the 
accountant could explain the formula to him, our songwriter would still not 
know whether he is receiving his fair share, because he does not know how his 
performance credit total is arrived at for one thing, but our friend Smith is a 
trusting soul and so he assumes the credits that ASCAP says he has is correct 
in amount. He then examines the formula. He finds that there are three funds 
from which he will draw his pittance. 

The first is the current-performance fund. He gets 20 percent of his revenue 
from this fund; the second is the sustained-performance fund, from which he 
draws 60 percent of his total; and the last is the accumulated earnings fund, 
from which he draws 20 percent of his total. 

He notices that the bulk of his revenue must come from the second fund, He 
also notices that his position with respect to this fund depends on his total 
performance credits gained over the preceding 5 years; but, even though he is 
a young fellow, no older than Mr. Merrill, he can logically see that the old, 
entrenched members who have already made their mark and their fortune are 
going to get a lot more money even though they may not have written a song 
in years, are retired, and do not need this financial incentive to exercise their 
creative genius. But the thing that stops Mr. Smith dead in its tracks is the 
statement he reads that says that “the writers classification committee may 
make awards to works, the performances of which do not reflect their true valne 
to the society.” But they tell him not to worry because only 20 percent of the 
sustained performance fund can be used for this purpose. 

Turning to the accumulated earnings fund, he sees that the two factors in 
volved in distributing that fund are based upon his length of ASCAP membership 
and the average points he had during the preceding 5 years, 

At this point our young song writer, whose organization is bewailing his 
plight to all who will listen, throws up his hands and prays that he can sell 
more records and sheet music, for those are the sources of a fair return for his 
labors. 

The mere skeleton of the writers distribution formula has been presented. It 
is exceedingly complex, detailed, and vague. It is obvious, however, from a 
superficial examination that the young and currently active song writer is 
ASCAP’s forgotten man. 

B. The publishers 

The powers that have their strangle hold on ASCAP have also put into oper- 
ation the plan of publisher distribution. As usual, the old-line entrenched forces 
use seniority as a method of assuring themselves a more than equitable portion 
of the profits. The small, younger firm is in a position analogous to that of 
the young song writer. Its interests come last. The amount which is allocated 
to seniority is 15 percent, or about $750,000 for last year. 

Fifty-five percent is allocated to performance; and a vague classification known 
as availability, which ASCAP does not deign to define, makes up the remaining 
30 percent. It may fairly be presumed that the availability refers to the coffers 
of the 12 controlling publishing interests who receive the lion’s share of the 
publisher fund. 
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Information which I have received from small publisher-members of ASCAP, 
who must remain anonymous for obvious reasons, indicate that the Big Twelve, 
spearheaded by the all-powerful motion-picture interests, receive upward of 80 
percent of the publishers’ fund. 

It seems that those guiding the policies of ASCAP have never heard of the 
word “democracy.” 

Parenthetically, it is interesting to note that the blanket license arrangement 
which ASCAP has with the radio networks yields approximately $12,000,000 
annually, while the licensing arrangement with the entire motion-picture indus- 
try yields but $500,000 annually. When one considers the fact that the giants 
among the publishers in ASCAP are the motion-picture interests which control 
many publishing firms, a rather ugly picture emerges in stark detail. The 
collecting agent does not appear to be too diligent when it comes to collecting 
from itself. 

The true inner workings of ASCAP are unknown to anyone outside the con- 
trolling clique, and these controlling interests are not too eager to share this 
secret knowledge either with its own members or with this committee. There 
has been no clear-cut statement by any one witness describing how ASCAP 
makes its collections, from whom, how the fund is divided, and especially how 
the formula of distribution works in practice. 

ASCAP’s witnesses have taken turns in throwing these matters about like 
the proverbial hot potato. Messrs. Harbach, Ahlert, Collins, and Finkelstein 
each appear to have relied on one of the others to furnish this information; and, 
of course, the consequence has been that no one has furnished it, beyond the 
merest preliminary and tentative statements. 

Before ASCAP starts policing the jukebox industry, it would do well to clean 
its own house first. Admittedly, this has been a Herculean task, for this has 
required the unsolicited and none-too-gentle aid of the United States Department 
of Justice. While the Government on the one hand is trying to break down the 
unfair practices of this monopoly, ASCAP is brazenly attempting to extend its 
monopolistic grasp over a group of small, hard-working businessmen whose 
sole misfortune has been that it is engaged in the business of supplying musical 
entertainment, quite independently of the octopus which is ASCAP. 


THE AUTOMATIC-PHONOGRAPH INDUSTRY AND THE RACKETEERS 


It has been said that “all is fair in love and war.” ASCAP firmly believes 
in this old adage; and, having declared war on the jukebox industry many years 
ago and getting more desperate because of its failures to have its own way, 
has resorted to tactics of the most unfair kind, which it hopes will so confuse 
and misdirect that it will conquer at long last. 

Well knowing that both Congress and the public have finally been aroused by 
the revelations made by the recent investigation into organized crime, it is now 
attempting to smear the jukebox industry with the label “racketeer dominated.” 
ASCAP hopes so to inflame both this committee and the public with these sly 
innuendoes, albeit without proof of any kind, that reason will be replaced hy 
passion and this bill will be passed “just to show those fellows.” The inherent 
viciousness of this approach is demonstrated by the fact that, once tar of this 
sort is applied, it is extremely difficult for even the most innocent to scrub it off. 
ASCAP desires that Congress add the feathers to the tar. 

The testimony given thus far by ASCAP and its associates is replete with 
statements that they know nothing about the jukebox industry. Irving Berlin 
has made the statement at page 19 of the printed record of the hearings held 
October 25, 1951, that “No one knows exactly how many jukeboxes there are, 
who owns them, how many nickels are deposited in them * * *,” and, having 
admitted this particular ignorance, continues, ‘and to what extent certain oper- 
ators commingle this business with the type of racketeering exposed in the 
Senate crime investigation.” 

Attention is respectfully called to the fact that this statement was made in a 
written document and under circumstances where Mr. Berlin could not be asked 
questions about it by members of this subcommittee. 

Of course, the reason that so little is known about the industry is that it is 
made up of many small and responsible businessmen who are not generally 
banded together in large and powerful groups or monopolies such as ASCAP 
or BMI. These small-business men are among the last of the rugged individual- 
ists ina nation which has been tending toward more and more centralization and 
organization, ASCAP has a closely knit, intensely organized near monopoly, 
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and this type of organization should most certainly have facts and figures con- 
cerning its business. The failure of a group which is essentially unorganized 
to have statistics down to the final penny, record, or machine is branded as “a 
secretive business” (testimony of Mr. Collins on behalf of ASCAP, p. 15 of the 
printed record), giving rise to hints of all sorts of dark deeds and doings. Fig- 
ures contained elsewhere herein tend to indicate that the average earnings of 
a jukebox operator are very nominal. To earn a livelihood, he must work long 
and hard. Racketeers are interested in easy money, and the dollar which each 
jukebox operator earns comes only through the sweat of honest toil. 

Again, in a statement written by a music critic of the New York Herald 
Tribune which was placed into the record of this hearing at pages 54 and 55, 
the word “rackets” appear once more. There is no opportunity for questioning 
or cross-examining Mr. Virgil Thomson, the author of this article, as to just where 
he obtained to vague “information” contained therein. Let us examine Mr. 
Thomson’s written statement to see if something of substance appears there. 

Speaking of the findings made by the Senate Crime Investigating Committee, 
he stated: 

“Evidence of widespread gangster control of the jukebox owner-distributor 
industry was found by congressional investigators in small cities as far apart as 
New York, Los Angeles, Chicago, Kansas City, Miami, New Orleans, and Du- 
luth. Nobody knows just how much money is made, who gets it, or what meth- 
ods of brute force are employed in its collection.” . 

It is statements such as this one presented to a large reading public which 
create a great pool of prejudice which cannot be dried up by denials. 

May I respectfully submit the following information to the members of this 
committee with regard to the city of New York, which is the first one singled out 
by Mr. Thomson. I have been the attorney for the Automatic Music Operators 
Association, Inc., the association of jukebox operators in the New York metro- 
politan area and in the counties of Nassau and Suffolk. I have represented this 
association since its inception some 15 years ago. It boasts the largest member- 
ship of any similar organization in the Nation, with an enrollment of upward 
of 170 members. I am personally acquainted with each and every member and 
with the employees of many of them. During this entire 15-year period there 
has not been one arrest, let alone a conviction, of any member of this association 
arising out of the operation and conduct of his jukebox business. I challenge any 
other trade association, organization, or industry across the length and breadth 
of this land, of whatsoever nature, to present a better, cleaner record. 

The members of the Automatic Music Operators Association are all sincere, 
hard-working, honest, and upright individuals, family men, and persons of good 
reputation in their respective local communities. They do not employ brute force 
in collecting the moneys in the machines but divide them in accordance with the 
written or oral agreements they have with the location owners. 

In my capacity as national counsel for the Music Operators of America and 
through my long years of experience in this industry I also know the leaders of 
other associations and individual operators from coast to coast, and the infor- 
mation which I have concerning them, their characters, and their conduct lead 
me to the inescapable conclusion that what I have said with regard to my asso- 
ciation is basically true on a national scale. 

It is obvious that if these ridiculous charges of terrorism were true, the 
Associated Tavern Owners of America, Inc., would not be appearing side by side 
with the jukebox industry in opposing H. R. 5478, but on the contrary would 
do everything in its power to rid itself of its oppressors. 

Mr. Thomson, continuing his novelette, purports to show bow the enactment 
of this bill would remedy the supposed evils existing in the jukebox indus- 
try. He points out that the jukebox owners would have to declare to the 
song writers or their agents, monthly, as to just what records have been in the 
machines for that period. How this would stop the alleged racketeering is not 
made clear. He then states: 

“The great collection societies such as ASCAP and BMI are thus brought 
into the picture, with the same rights of policing public taverns, demanding 
certified accounts and suing for redress in the courts that they enjoy with 
regard to other royalty collections.” 

Perhaps Mr. Thomson envisions ASCAP and BMI as the new FBI; as racket 
busters. ASCAP and BMI have the same glorious dreams of bringing crime to 
earth. High ambitions, indeed, for private societies whose sole reason for 
being is merely to collect moneys due its members. 
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Concluding the ways in which this bill would drive those terrible racketeers 
out of this business he declares: 

“These certified accounts will be available, moreover to the tax authorities. 
The whole jukebox industry will be thrown open to inspection through estab- 
lishment of the copyrighted owners’ right to collect performance fees.” 

What Mr. Thomson overlooks is that each operator, in common with every 
other taxpayer in this Nation, reports his income each March 15 to the taxing 
authorities. As a matter of fact, the information that these certified accounts 
would contain would be less than that given each year to the Bureau of 
Internal Revenue by the operator, because he would not be required to indi- 
cate what his share was of the moneys in his jukeboxes, and therefore, the enact- 
ment of this bill would not vield any evidence of his income. 

Furthermore, what ASCAP really seeks, by the express admissions of its 
advocates, is a blanket license fee. This would do away with the necessity 
for reports of any kind, and no information whatever would reach the hands 
of the taxing authorities. This fact in itself clearly demonstrates the insincerity 
of ASCAP’s ery of racketeer. 

Let us call a spade a spade. If there were widespread racketeering in this 
industry, H. R. 5473 is not the type of proposed legislation to do away with 
that evil. Something radically different would be required. But let us also 
call a club a club. This bill is the club that ASCAP wishes to wield over the 
head of the operator to bend him to its will. 

Let not this committee be misled by this attempted smear. The jukebox 
operators do not wish to conceal anything. They will answer any questions 
and furnish any information this committee will require to the best of their 
ability. The only crime here involved is the underhanded way the ASCAP seeks 
to railroad this legislation through. They literally intend to do so “by hook or 
crook.” 

CONCLUSION 

From all the foregoing it seems clear that this committee shall do what so 
many of its predecessors have done with similar attempts to destroy the ex- 
emption in favor of jukeboxes by not reporting H. R. 5473 out of this com- 
mittee favorably. 


STATEMENT OF BARNEY YOUNG, PUBLISHER-MEMBER OF ASCAP, 
POPULAR SONG WRITER AND DISTRIBUTOR 


Mr. Bryson. We don’t want to reiterate our desire to be as generous 
as we can but time is running out. How much time do you think you 
will require / 

Mr. Youne. About 10 minutes. IT have a 4-page statement to read. 

Mr. Bryson. Well, if you can eliminate material you can put in the 
record, we will want to read it and study it but we must conserve time, 

Mr. Harris. Mr. Young, how many publishing concerns do you 
represent ? 

Mr. Youna. I represent two publishing firms—Denton & Haskins 
Corp. and Gem Musie Corp. I am appearing here as a publisher- 
member of ASCAP. Tam president of Gem Music Corp., successors 
to Con Conrad Ltd., admitted to ASCAP in 1955. T am treasurer of 
and a substantial stockholder in Denton & Haskins Corp., admitted 
to ASCAP in 1926. T have published songs such as Somebody Stole 
My Best Gal, Since My Best Gal Turned Me Down, Beautiful Eyes, and 
many other tunes written by outstanding American composers such 
as Con Conrad, Russ Columbo, Fred Fischer, Ed Roles, Fats Waller, 
George Whiting, and many others. 

Asasong writer, lam a coauthor of Big Wig in the Wigwam, Three 
Foot Skipper Jones, You Mean So Much to Me, My Wish, So Long 
Shorty, and numerous others recorded by such outstanding bands as 
Freddie Martin, Lionel Hampton, Woody Herman, and Skinnay 
Ennis, among others. 
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The aggregate record sales of songs I have cowritten is between 114 
to 2 million ‘recordings. The amount of sheet, folio, and magazine 
copies sold is between 200,000 to 300,000 copies. 

As a distributor of sheet music of all publishers, I have distributed 
approximately 10,000,000 copies, and sold between 1 to 2 million copies. 

The present bill is against the best interests of ASCAP song writers 
and the entire radio, publishing, and music industry, and partieul: arly 
against the best inte ar of the ave rage song writer. The bill is con- 
fiscatory, if administered and enforced xe ording to its language, and 
could conceivably result in a possible tax to the jukeboxes of upward 
of $12,480,000 annually, and if copyrights owned by different firms 
are accounted for monthly, an additional annual amount of $1,000,000 
for postage stamps, envelopes, and mailing, not counting accounting 
services. This would make for a combined tax of $13.400,000 which 
is practically ing” al to the revenue derived by ASCAP from all its 
present sources, 5000,000 annually from motion pictures, and about 
$12 million from the radio and television industries. 

This bill is so prohibitive that jukebox operators will only have three 
alternatives: One, to go out of business; two, remain in business, but 
just as was the case with the radio industry, be compelled to organize 
their own publishing set-up, which would be tax-free to the juke boxes ; 
three, do business with ASCAP and other performing-rights organ- 
izations on the blanket-license basis. 

Let us look at the first alternative. If the jukebox operators were 
to go out of business, this would most certainly work to the disadvan- 
tage of ASCAP, radio, the song writer, the publisher, and the music 
industry in general. This would eliminate the most important single 
medium for the creation of song hits, and consequently there would be 
a most serious loss of revenue for all concerned. 

Next, if the jukebox industry created its own publishing tax-free 
organization, similar to the one that the radio industry formed when 
ASCAP’s demands became prohibitive against radio in 1940, this 
would be detrimental to both ASCAP and the radio industry, as well 
as to song writers. A jukebox licensing organization much like 
ASCAP, could quickly develop into the position where it would be 
able to tax radio, network, and independent stations, and others, to 
the extent of $5,000,000 to $10,000,000 annually. 

Then, I think if what the bill is really designed to accomplish, if the 
practical effects of this bill would be that jukebox operators entered 
into a blanket license agreement with ASCAP or other performing- 
rights organizations, this would be most detrimental to the average 
song writer. In the case of ASCAP, 20 to 50 percent would be de- 
ducted for overhead expenses. Of the approximate SO percent or less 
remaining, 30 to 35 percent would be given to 12 publishers or music- 
holding corporations with motion-picture affiliations or legitimate 
stage connections, who practically dominate ASCAP and its policies 
today. The sum given to the average song writer would be pitiful and 
negligible in amount. Under the blanket license arrangement, it is 
conceivable that a recording could have a million usages in the juke- 
boxes, and the composer might not derive one single penny for such 
usages. If one is really concerned about the best interests of the poor, 
starving, or average song writer, his interests could best be served by 
increasing the statutory or mechanical record royalty from 2 cents 
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to 4 or 5 cents or whatever is determined as a fair royalty. In this 
way, he could be directly benefited according to the popularity of his 
records; the more plays, the more records worn out, the more records 
sold, and the more money directly in his pocket. All this would be 
without the intervention of a top-heavy collection agency charging 20 
to 50 percent for collection, plus the addition of such nebulous and 
ambiguous factors as seniority, availability, 5-year plan, the sum 
total of which results in the average song writer remaining just 
average and being fortunate indeed to realize 10 to 20 cents of every 
dollar collected for him, 

As a publisher member of ASCAP I have found it impossible to 
obtain any itemized statement as to the amount of moneys paid to 
associate members and in my particular case, I have written as re- 
cently as January 2, 1952, demanding this information, and have 
received a reply dated January 4, 1952, from ASCAP’s general coun- 
sel, Herman Finkelstein, denying this information to me. 

My letter addressed to Mr. Finkelstein is as follows: 

Dear Mr. FINKELSTEIN: I should like to have an itemized statement of all 
moneys paid to each publisher-member and to each writer-member during the 
year 1951. If you cannot give me this statement in writing, will you kindly let 
me know when I can personally call with my accountant and go over the figures 
on this matter? 

Let me hear from you at the earliest moment as I require this information. 


His reply to me, January 4, 1952, is as follows: 


Dear Mr. Younac: Referring to your letter of January 2, the amounts paid to 
individual members:‘of the society are not disclosed to other members of the 
society except to the extent that a member complains that he has been discrim- 
inated against in relation to the amounts paid to other specified members. 

If you claim such discrimination as to any specific members, kindly let us 
know their names and the basis of your complaint and you will be furnished 
with such information as you may reasonably require. 

Mr. Bryson. Did you then notify them that you were being treated 
unfairly by ASCAP? 

Mr. Youne. What he required there was specific discrimination. I 
believe that as an associate member of ASCAP, it is a voluntary asso- 
ciation, not a corporation and everyone is personally liable there that 
I had a perfect right to go look at the books. It is not a nonprofit 
association. 

Mr. Bryson. You do not now contend that you are being treated 
unfairly or discriminated against ? 

Mr. Youne. I claim that the entire distribution set-up is unfair. 
It may not be a specific discrimination. 

Mr. Bryson. You just make a blanket charge? 

Mr. Youne. Blanket charge that the present method of distribution 
should be modified. 

Mr. Rogers. Do you know what formula they use in the distribution 
chart ? 

Mr. Youna. I have the formula. It is pretty lengthy and pretty 
difficult to understand. 

Mr. Rocrers. You understand it; don’t you ? 

Mr. Levine. I understand it. 

Mr. Youne. I wouldn’t say that I could explain it. 

The passage of this proposed legislation would result in a few 
wealthy publishers receiving the bulk of the money received and would 





Ae 


on whe tt OO lhe A 


— 


RECORDINGS IN COIN-OPERATED MACHINES 261 


not benefit the average publisher-member or writer-member of ASCAP 
to any appreciable extent whatsoever. 

The following is a list of the members of ASCAP who dominate 
and control its policies: 

The MGM and 20th Century Fox publishing interests group con- 
sisting of: Robbins Musie Corp.; Miller Music Corp.; Mills Music, 
Inc.; Leo Feist; Paramount Pictures Corp., publishing interests; 
Warner Bros., publishing interests; Max Dreyfus publishing interests. 

The foregoing are the big four groups that dominate the operations 
of ASCAP. In addition there are the following strong independent 
firms: 

Shapiro Bernstein, which is closely affiliated with Columbia Pic- 
tures, Inc.; the Mills Music interests; Irving Berlin Music Corp., 
publishing interests: Edwin H. Morris & Co., Inc., publishing inter- 
ests; Bourne, Inc., publishing interests; Carl Fischer, Inc., publishing 
interests; G. Schirmer & Co., publishing interests; Bregman Vocko & 
Kahn, publishing interests. 

The above-dominating dozen, in my considered judgment, and based 
upon certain information that I have been able to ascertain, receive 
80 to 90 percent of the distributive share that goes to publisher-mem- 
bers of ASCAP. I challenge ASCAP to come forward with the pre- 
cise figures, showing to whom, among the publishers, as well as the 
writer-members, payments are made and the exact share paid to each, 
to prove my statements incorrect. 

The decision to sponsor this legislation by ASCAP as far as I know, 
has never been presented to the general membership of ASCAP for 
its consideration and approval. My firm, Denton & Haskins, Inc., 
is one of the oldest members of ASCAP, and I personally do not believe 
that such an important step should have been taken by ASCAP unless 
and until the general membership of ASCAP had an opportunity to 
give this question a thorough study and examination. No vote, to 
my knowledge, was ever taken by the general membership of ASCAP 
as to the merits of proceeding in sponsoring this legislation. I am not 
now questioning the legal right of the officers of ASCAP to sponsor 
this legislation, but I am questioning the soundness of taking this 
step because I, for one, am firmly convinced that the average song 
writer member of ASCAP, as well as the average publisher-member 
of ASCAP, will lose by its passage rather than gain. 

If the successful passage of this legislation is accomplished, it may 
theoretically put ASCAP in a position to increase its revenue by many 
millions of dollars, which I doubt, but then the dominating dozen 
would be the great beneficiaries and not the small man. However, it is 
interesting to note that not one representative of this publishers’ group 
has appeared before this committee to urge the passage of this legis- 
lation, even though they stand to gain most of the benefits which might 
result from it. ASCAP’s plan obviously is to proceed on the theory 
that this proposed legislation is aimed to benefit the poor, starving 
song writer, when, asa matter of fact, it is deliberately designed not to 
reveal how much more the large and prosperous publishing firms will 
benefit by its enactment into law. If, in fact, the song writer is the 
one to ultimately receive any gain from the passage of this legislation, 
in all fairness, it seems to me that the song writer member of ASCAP 
should have been consulted and given an opportunity to examine the 
merits of thislegislation. This has not been done, but instead, ASCAP 
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who is only the collecting agency for the benefit of the song writer, 
has taken the entire initiative, regardless of the welfare of the writer, 
as well as the small publisher. 

I should love to have an answer to this question: Does the apparent 
disproportionate payinent of $500,000 a year by the huge motion- 
picture industry, one of the greatest users of music today, to ASCAP 
for performing rights as compared with the $11,000,000 a year paid by 
the radio industry for the same rights indicate that the real domina- 
tion and control of the policies of ASCAP rest with the motion-picture 
industry through its controlled publisher-members of ASCAP? 

May I add that in Variety, one of the trade journals, and Billboard 
there is a little release that the Department of Justice is proposing 
to the motion picture companies and their music publishing holdings, 
probably with an idea to have them divest, separate the firms from 
the motion pictures. And that internally there is one group suing 
the motion-picture companies under the antitrust laws. 

I am strongly opposed to this bill, but would favor any bill where 
the average song writer would be fairly and directly benefited. 

I strongly urge that this committee refuse to report this bill favor- 
ably for further action. 

Mr. Harris. Mr. Young, what are the earnings of your publishing 
companies 

Mr, Young. I haven't the exact figures but they are very low. They 
are under $1,000 a year. 

Mr. Harris. Under a thousand a year? 

Mr. Youne. Yes, sir. 

Mr. Harris. Have the jukeboxes popularized any of your favorites? 
Mr. Youna. The number, “Big Wig in the Wigwam” went to about 
million and a half records, coinpletely due to jukeboxes. 

The anomaly of this bill and the blanket licensing thing, 98 percent 
of the revenue of ASCAP is collected by blanket licenses today. 

In jukeboxes, for example you can have these jazz records and blues 
records. Usually they will have a great play in boxes, no play on 
radio and composers are getting nothing on all of these slitet Velie 
the yardstick is radio performances only. 

Mr. Harris. How do you popularize your pieces? 

Mr. Youne. Through radio performance and recordings. The same 
methods of exploitation as most publishers. 

Mr. Bryson. Thank you. 

Mr. Levine. Could I present anyother song writer, Gloria Parker. 

Mr. Bryson. You may present her. 

Mr. Levine. Gentlemen of the committee, this is Miss Gloria Parker, 
a song writer who is not a member of ASCAP. 

Mr. Bryson. Well, we are pleased to see you, Madam, and may I 
be bold enough to state again that time is of the essence here and we 
hope you will make your statement as brief as you can. 

Mr. Levine. She has a one-page statement. 

Mr. Bryson. All right, then. 
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STATEMENT OF GLORIA PARKER, SONG WRITER 


Miss Parker. My name is Gloria Parker. I reside at 354 Vermont 
Street, Brooklyn, N. Y. I am a song writer and have written the 
following songs: Tonight Be Tender To Me, In Santiago by the Sea, 
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Four Letters, The Up and Down Mambo, Glorita, Here Comes the 
Fattest Man in Town, Sweetest Words I Know, and approximately 
100 other compositions, including “Superealafajalistickespeealadojus.” 

My songs have been recorded by Victor, Columbia, and Decea and 
have sold upward of 100,000 records. Iam not a member of ASCAP 
and have no desire whatsoever to join ASCAP for so long as the 
present methods of distribution of income to song writers prevail. 
This conclusion on my part has been reached by me from reliable 
information I have received from a great many song writers who 
were and still are members of ASCAD, but who cannot express them- 
selves publicly on this point for fear of reprisals by ASCAP itself. 

I am opposed to the enactment of H. R. 5475 because I strongly feel 
that the effects of this legislation may very well be to destroy the juke- 
bex industry as we know it today. If such a result were brought 
about by the passage of this legislation, it would indeed be the greatest 
catastrophe that could be visited upon all young song writers. The 
jukebox is, in my considered judgment, the strongest single medium 
for the creation of a hit song. It is more important than the disk 
jockey, radio, television or the playing of a song by the various name 
bands throughout the country. The jukebox, therefore, is available 
to any young song writer that publishes a song that has merits, and 
the returns received by the song writer when a song is recorded and 
played in a jukebox, which a song writer is entitled to under his 
mechanical royalty of 2 cents for each composition, is a far larger 
sum than he could receive from his distributive share from a collecting 
agency like ASCAP. , 

~L[ strongly urge that this bill be defeated and not be enacted into 
law as it is against the best interests of all song writers and music 
and radio industry in general. 

Mr. Bryson. Thank you, Madam. Are there any questions ? 

Our next witness is Albert S. Denver, president of the Automatic 
Music Operators Association, Inc. 


STATEMENT OF ALBERT S. DENVER, PRESIDENT, AUTOMATIC 
MUSIC OPERATORS ASSOCIATION, INC. 


Mr. Denver. My name is Albert S. Denver. I am president of the 
Automatic Music Operators Association, Inc., a nonprofit membership 
corporation, with offices situated at 250 West Fifty-seventh Street, 
New York City, N.Y. This association was incorporated in the State 
of New York on November 17, 1937, 

I appear in opposition to H.R. 5473. 

As president of the Automatic Music Operators Association, Inc., 
may I respectfully present the following facts: 

Our roster numbers 170 members, who own and operate approxi- 
mately 10,000 jukeboxes. 

The average age of our members is 45 years. 

An analysis of the number of machines operated by our members 
discloses the following: 50 percent of our members operate 20 or less 
machines; 30 percent of our members operate 20 to 50; 8 percent of 
our members operate 50 to 100; 7 percent of our members operate 100 
to 150; 3 percent of our members operate 150 to 200; 2 percent of our 
members operate 200 to 300, 
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According to this schedule, it must be recognized that this industry 
consists of small-business men. 

The proponents of this bill testified as to the lucrativeness of this 
business. ‘These statements are definitely erroneous. As a matter of 
fact, the jukebox business is a very diflicult and trying one. Compe- 
tition among operators for the placement of machines in locations is 
very keen. The operator is required to start his activity at 8 o’clock 
in the morning and is subject to call up to 11 o’clock in the evening. 
He is further required to be on hand every day in the week to take care 
of his service calls. 

The jukebox operator has always realized the importance of estab- 
lishing and maintaining personal and intimate contact with the store- 
keeper. But, in spite of this fact, he is always subjected to numerous 
demands from his customers. These demands require the operators 
to make concessions and to change the type of machines they have, 
for a model made by another manufacturer. They also demand cash 
gifts during the Christmas season. 

At the present time, there are four major firms manufacturing juke- 
boxes. In the past it has been their custom to manufacture different 
models annually. 

Should a storekeeper see a certain type of machine in another 
location, he immediately notifies his operator of his wish to obtain 
that particular type of machine, which new machine may very well 
cost about $1,100. In order to satisfy his customer, he must purchase 
that particular machine, but, because of the lack of funds, the purchase 
is generally made under a conditional bill of sale, covering monthly 
payments for a period ranging from 12 to 24 months and on which he 
must pay a legal rate of interest. 

Operators must now pay additional Federal, State, and city taxes 
which did not exist prior to World War IT. 

In the past 6 years, the costs of operation, including rent, taxes, 
repairs, parts, automobiles, trucks, gasoline, and so forth, have in- 
creased better than 100 percent. 

The trials and tribulations of the operator after World War II 
were great. Because of his inability of purchase machines and parts 
during the war years, he was faced with the problem of replacing 75 
percent of his equipment. The purchase of this equipment was again 
made on conditional bills of sale. Payments under these conditional- 
sale contracts placed a further burden on the income of the operator. 

Television became very widely used in the locations having juke- 
boxes, and, as a result, the operator’s income was reduced at least 35 
percent. 

At this point may I add a little information about the time of play. 
It isa recognized fact that the jukebox has a limited time of play. We 
have found that up to the hour of 7 o’clock there is very little if any 
play. This leaves a playing time of from 7 to the time of closing, 
which is generally about 2 oclock. 

This time is further reduced when the television sets are tuned in 7 
o'clock through 11 o’clock. 

Furthermore, the playing time of a record is 3 minutes, and if the 
jukebox was to play continuously the income cannot exceed more than 
$1 per hour. 

Dent the period of years, I have noticed that very often the small 
operator does not earn sufficient moneys in the operation of his route 
to support himself and family; and, therefore, he finds it necessary to 
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supplement his income by obtaining other forms of employment. Dur- 
ing the past few years, a number of new men entered into this business. 
Due to the cost of operation, they found it necessary to liquidate and 
retire from the business. 

Today, the well-seasoned operator, engaged in this industry for 
years, also finds it very diflicult to operate on a fair margin of profit. 

During the years, our industry, as well as many others, has made 
many strides forward. Manufacturers have, during these years, pre- 
sented new models to stimulate and activate the business of the 
operator. 

What would the air-transport industry be to day if we were still 
flying the old “crates” 

What would the refrigeration business be today if we still used the 
old ice box ¢ 

What would the automobile industry be today if we still used the 
first models manufactured ¢ 

What would our home conveniences be today if we still had to take a 
bath in the old-fashioned tub ¢ 

Our industry, as well as many others, hoping to remain in business, 
must strive ahead with innovations, new ideas, and new features. 

Yes; the automatic-phonograph industry has grown, but this 
growth required the investment of millions of dollars on the part of 
the manufacturers and the operators. 

This committee can readily recognize that the phonograph machine 
has been accepted for better than 60 years by the public for its music 
appreciation and will be accepted for many years to come, providing 
the phonograph industry is not controlled or governed by monopolies 
seeking congressional action to obtain performance-rights fees. 

Mr. Harris. Mr. Denver, do you handle pinball machines, too? 

Mr. Denver. I do not. 

Mr. Harris. No slot machines ¢ 

Mr. Denver. No; I do not. 

The automatic-phonograph industry has made the jukebox the show 
window of the music industry. Popular hits are made through the 
medium of the jukebox. It is, therefore, a reasonable deduction and an 
accepted fact that the listening public purchases records from local 
retail record stores, thereby proving that the jukebox also acts as a 
medium of selling records. And, because of this medium, the income 
to the composers, authors, and publishers is greatly increased. Record 
companies, disk jockeys, editors of music publications, as well as 
composers, authors, and publishers, are the first to recognize the great 
importance of jukeboxes in stimulating the sale of records. I have 
included many excerpts in my prepared statement; but, to save this 
committee’s time, I shall read only two of them. [Reading :] 

[New York Daily News, Tuesday, June 3, 1947] 
Perry Como fans are apprised that their idol will start a 5-week personal- 


appearance tour June 11 at the Paramount Theater, where his salary will be 
six times what it was 2 years ago. Credit the jukeboxes for that. 


[Letter from Broadcast Music, Inc.] 


Broapcast Music, INC., 
February 4, 1948. 
Under separate cover, we are forwarding to you with our compliments, a sup- 
ply of these disks. By placing these records in some of your locations as a test, 
we are certain you will find There I Go, by Vaughn Monroe, a definite coin 
catcher. 
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Mr. Harris. Mr. Denver, do you get your machines from one dis- 
tributor ¢ 

Mr. Denver. My answer is “No,” but I will come to that. 

Jukeboxes play a great role in our musical life, bringing music 
to the people when they want it. For America is a singing and 
dancing land and the coin machine helps us spread our own vast musi- 
cal culture. 

From comments made by record companies, we are told that the 
automatic phonographs are the most impressive means of record 
exploitation for composers, artists, and performers. In past years, 
many composers, artists, and performers requested my assistance in 
placing their records in the jukeboxes, realizing the great importance 
and value of the jukebox. Quite often a number of records are 
distributed free of charge to the operators by the artists in order to 
popularize their recordings. 

1 am in possession of many letters, but once again, in order to con- 
serve time, I shall read but one of them. | Reading: | 

PARENT-TEACHER ASSOCIATION, P, §. 122. 

Our organization wishes to extend its most sincere appreciation for the action 
taken by you of making available to our youth center the use of a music 
machine. We feel that this will be an invaluable contribution to attracting many 
more young people to the center, and channelizing their activities into whole- 
some, enjoyable patterns, 

The jukeboxes have proved to be a fine medium for the develop- 
ment of musical appreciation in children. These children, being re- 
ceptive to certain songs, undoubtedly request their parents to purchase 
the records that they like, which directly increases the income to the 
composer, author, and publisher. 

The jukebox has always been recognized as the poor man’s form 
of entertainment. Music is furnished through this medium where 
young people want to hear it. 

In spite of rising costs, the average individual may still get his 
pleasure by inserting a 5-cent piece. The operators have not increased 
their prices in the past 50 years. 

Should bill H. R. 5473 pass, it would cause difficult hardship te 
the operator. The operator would be required to keep a memorandum 
of all records purchased; names and addresses of composers, authors, 
and publishers; certification as to the date of placement of the record 
into the machines and the date of removal. All these would require 
the services of additional help, thereby reducing his income. 

The law could not be administered in any practical way and, I am 
informed by counsel, confusion and litigation would ensue with the 
possibility of subjecting the operator to pay the maximum of $5,000 
for each violation. 

Furthermore, the passage of this bill would cause the removal of 
a large number of machines from locations which would become un- 
profitable to operate; reduce the purchases of new record releases; 
reduce the purchase of new equipment; reduce prompt service to the 
location, and reduce the income of the storekeeper and the operator 
alike. 

The bill, which would amend the present copyright law so as to 
strike out the section which now protects music operators from paying 
royalties to the performance-rights groups, poses a direct threat to 
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the very livelihood of every operator concerned with the operation of 
a jukebox route and would cripple this industry from the manufac- 
turer on down to the operator and the location owner. 

The passing of this bill would in effect rye in the legal confis- 
cation of millions of dollars now invested in jukeboxes. It would 
be fatal to the industry and harsher than any herds ‘some tax meas- 
ures heretofore passed by Federal, State, county, or municipal taxing 
agencies, 

It is no answer to say that the individual location owner could buy 
and operate his own machine, and thus provide the music which his 
location requires and which the music-loving public demands. ‘The 
best estimates indicate that there are approximately 100 jukeboxes 
owned and operated by individual ice-cream parlor, tavern, and res- 
taurant owners in New York City. 

This number is steadily diminishing because the individual ownet 
has found— 

First, he does not have the time or knowledge to go out and purchase 
records best suited to the needs of his location, 

Second, because he does not buy records in volume, he is obliged 
to pay the full retail price. 

Third, he does not know where to readily obtain replacement parts 
for his machine. 

Fourth, the great majority of these individual owners do not have 
the knowledge required to make the delicate adjustments and com- 
plicated repairs which are so essential to keep the modern jukebox 
in good working order. Tle must, therefore, call upon expert mechanics 
specifically trained to make such repairs, and such repairs are costly, 
In addition, it may take several days until the repair specialist calls. 
during which time the individual owner's patrons are deprived 
music and he is deprived of revenue. 

For these reasons, individual owners find it more beneticial to do 
business with an operator rather than own and operate their own 
jukeboxes. 

The jukebox operator has proved himself indispensable to the 
location owner who finds it necessary to maintain a jukebox on his 
premises for income. Furthermore, the location owner may be 
unable or unwilling to make the large financial investment which 
the purchase of a jukebox entails. Therefore, if the jukebox industry 
is taxed out of business, it will not only adversely atlect those persons 
engaged in the industry but will also be very detrimental to the best 
interests of the 400,000 location owners. 

I have been engaged in the business of owning and operating juke- 
boxes since 1938. I have been president of the Automatic Music 
Operators Association, Inc., since 1045, 

L had not thought it necessary to discuss a subject which is not 
included in my prepared statement, and which to my knowledge 
does not exist and has not existed in the 14 vears that IT have been 
actively engaged in this business. 

1 refer to the red herring of racketeering which ASCAP has seen 
fit to drop into the laps of this committee. 

May I state the following, categorically: 

First, New York City is divided into five counties, known locally 
as boroughs. I sincerely assure the gentlemen of this committee that 
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there does not exist in New York City a division of exclusive terri- 
tories among the operators. Any operator, whether he is a member 
of my association or not, is perfectly free to obtain locations in any 
of these boroughs. The plain fact is that the overwhelming majority 
of the operators have jukeboxes on locations in two, three, or more 
boroughs of New York City, as well as in surrounding counties. 
Furthermore, it is very possible to find five jukeboxes owned and 
operated by five different operators placed in locations on the very 
same street. 

Second, as president of my association and as an active operator, 
I can state unequivocally that never has even one instance of pres- 
sure by racketeers on any operator been called to my attention. 

Mr. Harris. Mr. Denver, what are the dues of your association, 
if there are dues ? 

Mr. Denver. Yes. Each member pays 34 cents per location. 

Mr. Harris. Are there any other assessments ? 

Mr. Denver. Assessment was just raised for the purpose of taking 
care of this legislation so far as expenses were concerned. 

Mr. Crumpacker. Thirty-four cents per year per location ? 

Mr. Denver. Per month. We conduct an office in the city of New 
York. 

I can also certify that I have never heard of one instance where any 
location was threatened, terrorized, or forced to submit to the will of 
any racketeer or any operator. 

ourth, our operators buy jukeboxes of all models and makes, ac- 
cording to their needs and desires. They are not compelled to buy 
any specific type of machine from any specific distributor. 

As a matter of fact, it is universally true that every operator in 
New York City owns and operates machines manufactured by more 
than one company. 

Gentlemen, I wish to present one final fact to you with regard to this 
entire issue: Since its inception not one member of my association has 
ever been arrested in connection with the conduct of his jukebox busi- 
ness. 

I am familiar with all the members of our association and know the 
various problems of their businesses. I am constantly consulted to 
assist in solving their many problems. The problems of an operator 
of jukeboxes in New York City are essentially the same as those of the 
operator in Los Angeles or Oshkosh. 

The average weekly income of a jukebox in New York City may be 
somewhat higher than they are in other parts of the United States. 
However, the cost of operation in New York, due to higher operating 
expenses, such as rentals, salaries and wages are somewhat higher 
than that of the operator in Oshkosh. The average weekly gross in- 
come before expenses and after paying the location owner his share, 
of jukeboxes in the city of New York, is somewhat less than $10 per 
week. I have been informed that there are approximately 400,000 
jukeboxes in the United States, which based on the New York City 
average, which I have said is somewhat higher than throughout the 
rest of the country, would make the annual average income of juke- 
boxes less than $200,000,000 a year. The probabilities are that the 
gross income from all the boxes total approximately $150,000,000 to 
$200,000,000 annually. The loose claims that this figure runs in the 
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neighborhood of $500,000,000 are pure guesses and are grossly exag- 
gerated. Knowing the business problem of the individual operators 
that I represent, 1 can say without fear of contradiction that the im- 
position of an additional burden of paying a royalty of 2 cents per 
record per week would make it impossible for most of the members of 
my association to remain in business. 

Mr. Harris. Do your members ever sell these machines outright to 
any locations when they find they aren't operating profitably ¢ 

Mr. Denver. Unfortunately a good many of the location owners in 
New York City don’t have the funds to buy the machines. Certainly 
we will be glad to sell some of the location owners machines but they 
don’t have funds to buy them. There are a few location owners that 
have $1,000 or $1,100 to invest in a jukebox. 

Mr. Crumpacker. Mr. Denver, what services does your association 
perform for its members other than that of opposing any legislation 
which they consider to be detrimental to their interests / 

Mr. Denver. We obtain statistics of matters that might pertain to 
our organization. 

Mr. Crumpacker. What do you mean by that? 

Mr. Denver. Running costs of an operation similar to figures that 
were given here. We hold general discussions under good will and 
welfare. We discuss public-relations program and we conduct our 
meetings in a manner to educate our operators as to the best manner 
in which to operate and in substance that is the performance of our 
society. 

Certainly our association is needed as when we are faced with a 
problem that we find ourselves faced with at the present time. 

Mr. Crumpacker. By your figures here you say you have 170 mem- 
bers that represent some 10,000 jukeboxes ¢ 

Mr. Denver. Yes, sir. 

Mr. Crumpacker. That means your average member, of course that 
would be a purely hypothetical individual, but your average member 
would have 58 jukeboxes and on the basis of 34 cents per location per 
month, your average member would pay dues to your association of 
$240.96 per year. 

When you say that that has been increased recently for the purpose 
of opposing this bill—— 

Mr. Denver. That hasn’t been increased, as a matter of fact. You 
asked me if an assessment was put on and I said an assessment was 
arranged for the purpose of raising money for the purpose of taking 
care of our expenses in attempting to defeat the legislation with which 
we are faced at this time. 

Mr. Crumpacker. It seems to me that an operator operating with 
such a close margin of profit would be hard-pressed to meet annual 
dues for a trade-association membership of $246. It would seem to 
be awfully expensive. 

Mr. Denver. It does happen that I made mention of the fact that 
50 percent of our members operate the 20 or less. 

Mr. Crumpacker. I was using your own figures to get your average 
member. Of course he is a Ff game sac 9 individual, but nevertheless 
that represents the average of the people you are representing. 


Mr. Denver. What is your question, sir? 
91590 —S2—ser. 11, pt. 2——-12 
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Mr. Crumpacker. I want to know how these operators who, accord- 
ing to your statement, are hard-pressed to make ends meet, can afford 
such a high dues payment to a trade association. 

Mr. Denver. The 200 you refer to isn’t so extreme insofar as we 
operators feel that we are making a living, but certainly we are mak- 
ing every attempt to meet our obligations. But we claim and it is our 
contention that we certainly cannot pay any burdensome tax which 
may be imposed by the passage of this bill and this bill would defi- 
nitely drive us out of business. 

It has been shown here that the average operator would have to pay 
$1,500. That certainly is far in excess of the $200 that you refer to. 

Mr. Rocrers. What do you do with the $200 dues that are collected ? 

Mr. Denver. We have office expenses. I am a salaried employee 
of the association. We have two girls in the office. 

Mr. Rogers. Would it be embarrassing in any manner to state what 
your salary may be, or any trade secret 

Mr. Denver. I do not have any trade secrets but it may be a little 
embarrassing, sir. 

Mr. Rogers. Because there are other associations that may pay 
various amounts as far as the men that are in it 4 

Mr. Denver. That is in accordance with the expenses of the asso- 
ciation. 

Mr. Rogers. Is an accounting had of the dues collected and who it 
is paid out to within your association ? 

Mr. Denver. I didn’t quite get that. 

Mr. Rocers. Is there an accounting of all dues collected ? 

Mr. Denver. Mr. Rogers, our board of directors meets once a 
month. Any check that is issued must be approved by our board of 
directors. Otherwise, there is no voucher made, 

Mr. Rogers. No annual statement prepared to the association ? 

Mr. Denver. There is an annual statement prepared, not annual 
but a semiannual statement prepared which I read at our general 
meetings. 

Mr. Rogers. It is not published and circulated among the mem- 
bership ¢ 

Mr. Denver. It is not published. 

Mr. Rogers. And circulated among the membership / 

Mr. Denver. The members have access to the records or to the 
statement at any time they see fit to come to the office. Our books 
are always open for scrutiny by our membership. 

Mr. Rogers. Have you finished your statement ? 

Mr. Denver. In conclusion, on behalf of the jukebox industry, I 
respect fully urge that bill H. R.5473 should not become law. 

Thank you. 

(The statement is as follows:) 


STATEMENT OF ALBERT S. DENVER, PRESIDENT, AUTOMATIC MUSIC OPERATORS 
ASSOCIATION, INC., NEW York Ciry, N.Y. 


My name is Albert S. Denver. [am president of the Automatic Musie Oper 
ators Association, Inc., a nonprotit membership corporation, with offices situated 
at 250 West Fifty-seventh Street, New York City, N. YY. This association was 
incorporated in the State of New York on November 17, 1937. 

This memorandum is submitted to this committee in opposition to H. R. 5473. 

As president of the Automatic Music Operators Association, Ine., may TI re- 
spectfully present the following facts: 
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Our roster numbers 170 members, who own and operate approximately 10,000 
jukeboxes. 

The average age of our Nembers is 45 years, 

An analysis of the number of machines operated by our members discloses 
the following: 50 percent of our members operate 20 or less machines ; 380 percent 
of our members operate 20 to 50 machines; 8 percent of our members operate 50 
to 100 machines ; 7 percent of our members operate 100 to 150 machines ; 8 percent 
of our members operate 150 to 200 machines; 2 percent of our members operate 
200 to 300 machines, 

According to this schedule, it must be recognized that this industry consists 
of small-business men. 

The proponents of this bill testified as to the lucrativeness of this business. 
These statements are definitely erroneous. As a matter of fact, the jukebox 
business is a very difficult and trying one. Competition among operators for 
the placement of machines in locations is very keen. The operator is required 
to start his activity at 8 o'clock in the morning and is subject to call up to 11 
o'clock in the evening. He is further required to be on hand every day in the 
week to take care of his service calls, : 

The jukebox operator has always realized the importance of establishing 
and inaintaining personal and intimate contact with the storekeeper, But, 
in spite of this fact, he is always subjected to numerous demands from his cus- 
tomers. These demands require the operators to make concessions and to 
chunge the type of machines they have, for a model miade by another manufac- 
turer. They also demand cash gifts during the Christmas season, 

At the present time, there are four major firms manufacturing jukeboxes. In 
the past it has been their custom to manufacture different models annually. 

Should a storekeeper see a certain type of machine in another location, he 
immediately notifies his operator of his wish to obtain that particular type of 
machine, which new machine very well costs about $1,100, In order to satisfy 
his customer, he must purchase that particular machine, but, because of the 
lack of funds, the purchase is generally made under a conditional bill of sale, 
covering monthly payments for a period ranging from 12 to 24 months und on 
which he must pay a legal rate of interest. 

Prior to World War II, the average gross income per machine, to the operator, 
amounted to $5. His cost of operation was as follows: (1) Average cost of a 
phonograph, $850; (2) average cost of records, 28 cents each; (3) average 
sulary for a maintenance man, $45 per week. 

After World II, the average gross income per machine increased to about $10. 
However, the cost of operation increased tremendously, as noted in the following 
schedule: (1) Average cost of a phonograph, S850 to $1,095; (2) average cost of 
records, 55 cents each; (3) average salary for a maintenance man, SSO to $100 
per week. 

Operators must now pay additional Federal, State, and city taxes which did 
not exist prior to World War IT. 

In the past 6 years, the cost of operation including rent, taxes, repairs, parts, 
automobiles, trucks, gasoline, and so forth, have increased better than 100 
percent. 

The trials and tribulations of the operator after World War IL were great. 
Because of his inability to purchase machines and parts during the war years, 
he was faced with the problem of replacing 75 percent of his equipment. The 
purchase of this equipment was again made on conditional bills of sale. Vay- 
ments under these conditional sales contracts placed a further burden on the 
income of the operator. 

Television became very widely used in the locations having jukeboxes, and 
as a result, the operator’s income was reduced at least 35 percent. 

The following tabulation lists the expenses involved in the operation of a 
phonograph route: 


1. Cost of records 11, Legal expense 

2. Depreciation 12. Association dues 

3. Labor 13. Unemployment insurance 
4. Parts 14. Social security 

5. Gross sales tax 15. Entertainment 

6. Federal tax stamp 16. Bonuses 

7. Donations 17. Rent 

8. Repairs Is. Automobile expense 


9. Occupancy tax (city of New York) 19. Advertising 


10. Auditing 20. Interest on loans 
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21. Stationery and printing 27. Insurance: (a@) Compensation; (b) 
22. Federal taxes liability insurance on equipment ; 
23. State taxes (c) automobile liability and 
24. Accounting property damage; (d) fire and 
25. Telephone theft 

26. Route expenses 


Over the period of years I have noticed that very often the small operator 
does not earn sufficient moneys in the operation of his route to support himself 
and family and, therefore, finds it necessary to supplement his income by obtain- 
ing other forms of employment. During the past few years a number of new 
men entered into this business. Due to the cost of operation they found it neces- 
sary to liquidate and retire from the business. 

Today the well-seasoned operator, engaged in this industry for years, also 
finds it very difficult to operate on a fair margin of profit. 

During the years our industry, as well as well as many others, has made many 
strides forward. Manufacturers have, during these years, presented new models 
to stimulate and activate the business of the operator. 

What would, the air transport industry be today if we were still flying the 
old “crates”? 

What would the refrigeration business be today if we still used the old ice box? 

What would the automobile industry be today if we still used the first models 
manufactured? 

What would our home conveniences be today if we still had to take a bath in 
the old-fashioned tub? 

Our industry, as well is many others, hoping to remain in business, must strive 
ahead with innovations, new ideas, and new features. 

Yes, the automatic-phonograph industry has grown, but this growth required 
the investment of millions of dollars on the part of the manufacturers and the 
operators. 

This committee can readily recognize that the phonograph machine has been 
accepted for better than 60 years by the public for its music appreciation and 
will be accepted for many years to come, providing the phonograph industry is 
not controlled or governed by monopolies seeking congressional action to obtain 
performance rights fees. 

The automatic-phonograph industry has made the jukebox the show window 
of the music industry. Popular hits are made through the medium of the juke- 
box. It is, therefore, a reasonable deduction and an accepted fact that the 
listening public purchases records from local retail record stores, thereby proving 
that the jukebox also acts as a medium of selling records. And because of this 
medium the income to the composers, authors, and publishers is greatly increased. 
Record companies, disk jockeys, editors of music publications, as well as com- 
posers, authors, and publishers, are the first to recognize the great importance 
of jukeboxes in stimulating the sale of records. Witness the following excerpts : 

New York Daily News, Tuesday, June 3, 1947: “Perry Como fans are apprised 
that their idol will start a 5-week personal appearance tour June 11 at the Para- 
mount Theater, where his salary will be six times what it was 2 years ago. 
Credit the jukeboxes for that.” 

Decca Distributing Corp., January 11, 1950: “We at Decea have always recog- 
nized the importance of the phonograph operator in the record industry. It is 
my pleasure to advise you that we have just established a music operators 
division at the national sales office at 50 West Fiftv-seventh Street, New York 
City, which will be headed by Robert Arkin, who has been associated with 
Decea for over 11 years.” 

Freddy Miller, August 8, 1950: “Without question, the jukebox operators hold 
the key to the success of any record. For this reason I turn to you for support.” 

Broadcast Music, Inc., February 4, 1948: “Under separate cover we are for- 
warding to you, with our compliments, a supply of these disks. By placing these 
records in some of your locations as a test, we are certain you will find There 
I Go, by Vaughn Monroe, a definite coin catcher. 

“Your cooperation in this record promotion will be greatly appreciated. It 
should prove mutually advantageous.” 

The Cash Box, issue of May 26, 1947: “Hailing the jukebox as king, Variety 
magazine this past week made known to the trade that music publishers in the 
industry have generally agreed that the automatic phonograph is by far the most 
impressive means of record exploitation. 
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“Technically a byproduct, nonetheless it is generally agreed that the jukebox 
is king, and the era of the publisher sending out his plugging staff to get on a 
song no longer applies. Somehow the jukebox is the spark plug. 

“As has been repeatedly pointed out in the past, record manufacturers are 
gradually taking cognizance of the importance of the automatic musie merchant 
because the music operator wields a tremendous force of potential sales and 
promotion power in the medium of the automatic phonograph.” 

Dave Miller, disk jockey, WPAT: “In my radio discourses I have chatted about 
music publishers and recording companies. Now I'd like to say a few things 
about the jukebox, that colorful machine that you find in most amusement places 
and restaurants. The jukebox, to my mind, is the greatest medium for the 
exploitation of a song, an artist or artists, a recording, and ultimately the 
creation of a hit song.” 

Harry C. Kruse, vice president of Decca Records, Inc.: “We at Decea, in par- 

ticular, are aware of the great service the operator performs in helping to 
, promote great records and stars. Sales to the coin machines are substantial 
to themselves, but more important are the trends that they create. It is inter- 
esting to note that operators’ favorites are generally tops in total record sales, 
and we at Decca realize that they help these tunes to the top. 

“The coin machine has become as much a part of the American scene as the 
hot dog and the bobby-soxer. In a sense it is a phenomenon of our time permitting 
the individuals to have stars perform his musical favorites at his bidding for a 
pittance. And, if he finds the performance satisfactory, he can repeat at will. 
This is truly a command performance, made possible by industry to the Nation.” 

Jukeboxes play a great role in our musical life, bringing music to the people 
when they want it. For America is a singing and dancing land, and the coin 
machine helps us spread our own vast musical culture. 

From comments made by record companies, we are told that the automatic 
phonographs are the most impressive means of record exploitation for composers, 
artists, and performers. In past years many composers, artists, and performers 
requested my assistance in placing their records in the jukeboxes, realizing the 
great importance and value of the jukebox. Quite often a number of records 
are distributed free of charge to the operators by the artists in order to popularize 
their recordings, 

It is indeed my pleasure to advise the gentlemen of this committee that our 
association has during the past year, under our public-relations program, con- 
tributed at least 75 free-playing jukeboxes to the following groups: 

(a) Police athletic league centers. 
(b) Playground centers. 

(c) Hospitals. 

(d) Schools. 

(e) Churches. 

(f) Synagogues, 

(g) Orphan homes. 

This program is intended to aid the underprivileged and to curb juvenile 
delinquency. 

I am in possession of letters, excerpts of which follow: 

Parent-Teacher Association, Public School 122: “Our organization wishes to 
extend its most sincere appreciation for the action taken by you of making 
available to our youth center the use of a music machine. We feel that this 
will be an invaluable contribution to attracting many more young people to the 
center and channelizing their activities into wholesome, enjoyable patterns.” 

Edenwald School for Boys: “I want to thank you, in the name of both the 
staff and the children of the Edenwald School, for your very real kindness and 
interest, as shown in your generous gift of the automatic phonograph to our 
canteen. It has already been put into use and is a source of real pleasure to 
our children. I know that they intend to send you a letter over their own sig- 
natures, which can express, better than I, their genuine feeling. However, I do 
want to take this opportunity as well to let you know how much pleasure you 
have given this group of underprivileged and handicapped children.” 

Pride of Judea Children’s Home: “Our children were delighted with your 
wonderful gift and cannot thank you enough for the extra enjoyment you have 
added to their lives. Our home will always be grateful to you for this fine and 
generous gesture. May vou be rewarded with the blessings of good health, 
success, and happiness. It is in giving that we receive, and may you always be 
in a position to give.” 
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Police Athletic League: “Recently, through your kind cooperation, we had 
delivered one jukebox to our Bussey center in midtown Manhattan. I have been 
informed by Capt. Jere Brennan, my supply officer, that it has fitted very well 
in our program; in fact, it has considerably increased our attendance at teen- 
age dances.” 

The jukeboxes have proved to be a fine medium for the development of musical 
appreciation in children. These children, being receptive to certain songs, 
undoubtedly request their parents to purchase the records that they like, which 
directly increases the income to the composer, author, and publisher. 

The jukebox has always been recognized as the poor man’s form of entertain- 
ment. It is accepted as the public’s form of entertainment. Music is furnished 
through this medium where young people want to hear it. 

In spite of rising costs, the average individual may still get his pleasure by 
inserting a 5 cent piece. The operators have not increased their prices in the 
past 50 years. 

Should bill H. R. 5473 pass, it would cause difficult hardship to the operator. 
The operator would be required to keep a memorandum of (1) all records pur- 
chased; (2) names and addresses of composers, authors, and publishers; (3) 
certification as to the date of placement of the record into the machines and 
the date of removal; (4) would require the services of additional help, thereby 
reducing his income. 

The law could not be administered in any practical way; and, I am informed 
by counsel, confusion and litigation would ensue, with the possibility of sub- 
jecting the operator to pay the minimum statutory fee of $250 per machine and 
a possible maximum of $5,000 for each violation. 

Furthermore, the passage of this bill would (1) cause the removal of a large 
number of machines from locations which would become unprofitable to operate: 
(2) reduce the purchases of new record releases: (3) reduce the purchase of 
new equipment; (4) reduce prompt service to the location; (5) reduce the 
income of the storekeeper and the operator alike. 

The Federal law which was written into the United States Copyright Act in 
1909 protected an author or composer by the payment to them of a royalty of 2 
cents per record. 

The same Congress saw fit to expressly protect a phonograph operator from 
paying any kind of tax, license, or fee for performance rights because they 
realized that the music operators were providing the greater majority of the 
public with good and inexpensive entertainment. Congress also realized at 
that time that the enactment of this amendment would increase the sale of rec- 
ords, thereby increasing the income to the composer or anthor, Congress in- 
tended and wanted to keep it that way. It has been kept that way for over 42 
years, and T respectfully request this committee to allow it to remain that way. 

The bill which would amend the present copyright law so as to strike out 
the section which now protects musie operators from paying royalties to the 
performance-rights groups poses a direct threat to the very livelihood of every 
operator concerned with the operaion of a jukebox route and would cripple this 
industry from the manufacturer on down to the operator and the location owner. 

The passing of this bill would in effect result in the legal confiscation of mil- 
lions of dollars now invested in jukeboxes, It would be fatal to the industry and 
harsher than anv burdensome tax measures heretofore passed by Federal, State, 
county, or municipal taxing agencies. 

I have been engaged in the business of owning and operating jukeboxes since 
1938. T have been president of the Automatie Music Operators Association, Inc., 
sinee 1945. Tam familiar with all the members of our association and know the 
varions problems of their businesses. I am constantly consulted to assist in 
solving their many problems. The problems of an operator of jukeboxes in New 
York City are essentially the same as those of the operator in Los Angeles or 
Oshkosh. The average weekly income of a jukebox in New York City may be 
somewhat higher than they are in other parts of the United States. Tlowever, 
the cost of operation in New York, due to higher operating expenses such as 
rentals, salaries, and wages is somewhat higher than thet of the operator in 
Oshkosh. The average weekly gross income, before expenses and after paying 
the location owner his share, of jukeboxes in the city of New York is somewhat 
less than $10 per week. T have been informed that there are approximately 
400,000 jukeboxes in the United States, which, based on the New York City 
average, which T have said is somewhat higher than throughout the rest of the 
country, would make the annual average income of jukehoxes less than $200.- 
000,000 a year. The probabilities are that the gross income from all the boxes 
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totals approximately $150,000,000 to $200,000,000 annually. The loose claims 
that this figure runs in the neighborhood of $500,000,000 are pure guesses and are 
grossly exaggerated. Knowing the business problem of the individual operators 
that I represent, I can say without fear of contradiction that the imposition of 
an additional burden of paying a royalty of 2 cents per record per week would 
make it impossible for most of the members of my association to remain in 
business. 

On behalf of the jukebox industry, I respectfully urge that bill H. R. 5473 
should not become law. 


Mr. Levine. The next witness is Mr. Irving B. Ackerman, attorney 
for the Detroit operator’s association. 


STATEMENT OF IRVING B. ACKERMAN, REPRESENTING THE 
MICHIGAN AUTOMATIC PHONOGRAPH OWNERS’ ASSOCIATION, 
INC. 


Mr. AckerMan. Members of the committee, at the outset I want to 
acknowledge my thanks for the privilege of permitting me to say a 
few words in behalf of the operators of automatic music equipment 
in the State of Michigan. 

The name of our association is the Michigan Automatic Phono- 
graph Owners’ Association, Ine. I have been their attorney for ap- 
proximately 6 years. Tama member of the highest court of the State 
of Michigan and have been duly admitted to the Federal bar and 
the highest Court of the United States. 

There has been considerable said by my colleagues and in order 
to avoid repetition, out of respect to this committee, [ certainly will 
try not to be repetitious and curtail my statement. 

Incidentally, I supplemented my statement as of yesterday in order 
not to be repetitious. 

Mr. Rogers. You want to insert your statement in the record ? 

Mr. AckerMAN. If the chairman please, I desire to insert that state- 
ment I have prepared for the committee. 

Mr. Rocers. That will be done. 

(The statement referred to is as follows:) 


STATEMENT OF IRVING B. ACKERMAN IN OpposITION TO H. R. 5473 Berore THE Sups- 
COM MITTEE ON PATENTS, TRADE-MARKS, AND COPYRIGHTS OF THE HOUSE JUDICIABY 
COMMITTEE 


My name is Irving B. Ackerman of 3300 Cadillac Tower, Detroit, Mich. I am 
a member of the highest court of the State of Michigan and have been duly ad- 
mitted to the Federal bar and the highest Court of the United States. I repre- 
sent the Michigan Automatic Phonograph Owners’ Association, Inc., Which is 
composed of approximately 135 members and music-machine owners and opera- 
tors in the State of Michigan. I wish to convey to this committee the protest 
of the owners of the automatic phonograph machines against this bill, known as 
Il. R. 5473, which is now being considered by your committee. 

The many small-business men and women who are members of this associa- 
tion were amazed to learn that the menibers of the ASCAP organization and 
its affiliates felt that the music operators were literally having a free ride at 
their expense because of their initiative and genius. It is common knowledge 
among all of the music operators that they are customarily solicited and re- 
quested by the artists, authors, and publishers to give them assistance insofar 
as encouraging the playing of their respective musical records, and that by the 
playing of said musical recordings the music and tunes represented on the record 
become popular and, as a result, considerably beneficial to the artists, authors, 
and publishers. It is common knowledge that the tunes that are popularized on 
jukeboxes boost the record and sheet-music sales thousands of times over, Not 
only do we popularize the songs but we pay as part of our purchase price of each 
record 4 cents to the writer and publisher of the songs on each record. 
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It has been testified and substantiated by men in the record-manufacturing 
business that approximately 50,000,000 records are purchased by the owners and 
operators of music boxes and that they are the largest single group of indi- 
viduals who purchase records. In addition, testimony will be offered and sub- 
stantiated by proofs attached to this statement that there has been approxi- 
mately a 300-percent increase in costs of the purchase of phonographs between 
the period of 1941 and 1951 and that there has been approximately 100 percent 
or more increase of record purchases and that labor and service have likewise 
increased 100 percent since 1941. 

It is my desire to limit my statement and confine my remarks primarily to the 
music operator. I can assure this committee, having represented the association 
of the group of operators of music machines, that they are men of unquestionable 
character and that, to my knowledge, there is not one man engaged in the auto- 
matic music operating business who has been arrested or convicted in our com- 
munity. I can assure this committee that there are men who are operating 
automatic music boxes throughout our State who are either elected or appointed 
to public office, and a considerable number of these men who are community- 
minded and have been instrumental in assisting their respective communities 
jin any and all patriotic and charitable endeavors. 

The operator of automatic-music machines is created in the following manner: 
The manufacturer manufactures the music machine, which, in turn, is sold 
through the medium of a distributor similar to the sales arrangements in the 
automobile-industry business, and then, in turn, said machine, through the dis- 
tributor, is sold to the individual who operates and services the automatic music 
equipment. 

These machines are installed on a rental basis, sometimes through the medium 
of an oral agreement and on other occasions on what is known as a regular 
rental arrangement. The division of proceeds of the music machine is usually 
agreed upon by and between the owner of the commercial establishment de- 
scribed as a tavern, confectionery, restaurant, or business of similar nature, and 
the operator. The servicing of the machines, which entails considerable per- 
sonal attention because of the highly mechanized equipment, is assumed and 
paid for by the owner and operator of the machine. The changing of records, 
the costs of needles, and the maintaining of the equipment is part of the obliga- 
tion of the operator as part of his consideration when the machine is installed. 

It is a proven fact from inquiries made by your witness and statistics obtained 
through the members of the association that a tavern owner or owner of a simi- 
larly described enterprise does not deem it feasible or advisable to purchase his 
own machine, service the same, purchase the records, etc., as it does not prove 
very profitable to him, and the lack of knowledge in purchasing of records, 
which may or may not be popular, does not enhance or increase the play of the 
machine. The operator has acquired by virtue of his experience an instinct for 
the purchase of appropriate music for his respective locations, thereby increasing 
both the income to the tavern or restaurant owner and likewise increasing his 
share of the proceeds. 

My colleagues have pointed out in detail the inner workings and operation of 
the ASCAP society and its affiliates, so there is no necessity to continue further 
on that phase of testimony. 

In this present bill there is no mention made of records that are played only 
on one side, as 75 percent of all existing equipment now operating is equipped 
to play on one side only. If this act is passed, each operator would be forced 
under this act to pay 2 cents per record, or 1 cent per side, regardless of whether 
the machine is being operated or the record being played on both sides. This, 
in the opinion of the writer, would be arbitrary, inequitable and confiscatory, 
It is the experience of the writer, as well as the operators of music machines, 
that a record, while it includes two different songs, usually contains a melody 
of a prominent nature with a prominent musician or personality on one side, 
and the other side is disregarded completely insofar as commercial play is 
concerned in the operation of the automatic music boxes. 

In addition, may I call to the attention of this committee that in the State of 
Michigan there is a considerable tourist trade in the northern part of the State 
over a period of 8 or 10 weeks in the summer. The automatic phonograph 
operators nevertheless, in an effort to capture this trade, purchase, install, equip, 
and service phonographs for the entire year in the hopes of retaining their 
locations during the following tourist season. 

if this bill were enacted, these operators would be assessed 2 cents per 
record per week and would have to pay an amount far in excess of the income 
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have canvassed some of the operators in 
ranging from el large operators to the small ones, and have 
business. I questioned 16 operators, 
ownership of 772 machines. I list below the questions that were 
the answers which I obtained. 
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1. How many jukeboxes do you operate? 

2. What was your share of the total collections in 1950, 
location owners their share? 
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affected by the passage of the Bryson bill. 
fact that a great segment of the population 
of this country depends upon music boxes for its sole source of entertainment. 
Not everyone is able to witness great operas at the Metropolitan Opera House 
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of the said machines, with the result that the said machines would be removed 
from the location catering to the tourist business when it is profitable, and 
resulting in a total loss of music to inhabitants of the community that is remotely 
in addition, substantiate 

by photostatic copies the assistance rendered to youth organizations, veterans’ 
hospitals, cancer research and other community projects. 
have, in the past, contributed numerous boxes to the youth centers, providing 
wholesome entertainment to the said youths who would otherwise congregate 
on street cornors and places that might become objectionable and result in a 
menace to society. 
I think the following statistics on the increase in costs 
demonstrate that our business is being detrimentally affected by inflation: 
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With the afore-mentioned statistics, the average operator shows a gross income 
of $20,591.71, expenses of $16,850.48, and shows a net income, before taxes, 

This bill, if passed, would make it necessary for an operator to incur a great 
deal of expense in retaining a bookkeeper to make numerous reports, ascertain 
the proprietors of copyrights covering records which are being played in their 
respective machines, and impose upon them a severe hardship in order to comply 
with the law, and it would necessarily follow that the small operator would, as 
a result, be entirely wiped out because of this added expenditure made necessary 
by the passage of this bill. 

The neighborhood nage mg taverns, 
through which the middle class hear grand opera and hit tunes, would be the 


the medium 


I am sure that 
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or listen to concerts of great symphonies at the source. Consequently, if they 
have this taste for music their only opportunity to hear these great artists is 
through the medium of a music box. ‘The little man, the ordinary worker, will 
be the one most affected by the passage of the Bryson bill. 

Further, I should like to point out to this committee that the statistics of 
the police departments of various communities will attest to the fact that wher- 
ever sufficient music boxes are located there is less juvenile delinquency and less 
drinking of alcoholic beverages by juveniles. I should also like to point out 
that in small towns throughout Michigan, our operators place a great many 
boxes in community, veteran, church, and charitable institutions, and locations. 
The effect of this has been to provide a healthy recreational atmosphere for the 
young people and which keeps them away from places where liquor is served. 

Just recently individual members of the Michigan Atomatic Phonograph 
Owners’ Association, Inc., at the suggestion of your writer, contributed music 
boxes to the Perey Jones General Hospital, and in addition, contributed the 
records and are servicing the machines and delivering records for the benefit 
and pleasure of the wounded veterans at the hospital. The automatic-music 
industry, through its members, has contributed constructively throughout the 
United States by the presentation of music machines in several communities to 
combat juvenile delinquency and aid in the rehabilitation of wounded veterans, 

I do not wish to burden this committee with a long statement, but do hope 
that you will examine this bill very closely and note the many defects and 
impossible conditions which are contained in it. It would be virtually impossible 
for operators to comply with the language of the law as it now stands or of any 
law of similar effect. 

We of Michigan will be anxiously awaiting your action and decision on this 
bill, and earnestly request this bill not pass. 

Mr. Ackerman. The ladies and gentlemen who constitute the 
membership in our association operate on an over-all average of 
approximately 27 machines. We are not as large an organization as 
New York. We have members in the State that are elected and 
appointed officials in their respective communities. We have two 
men, one a mayor of ‘Traverse City, another the mayor of Benton 
Harbor. 

You are familiar with the cherry country in Michigan? That is 
where the cherry country is located. 

Mr. Crumpacker. It is right adjacent to the district I represent. 
Tam familiar with that. It borders on Lake Michigan. 

Mr. Ackerman. One is mayor of Traverse City—two names. These 
two gentlemen conveyed their thoughts and conclusions after hearing 
over the radio some observations and comments made with reference 
to the first witness that testified here Monday morning. 

Mr. Rogers. Tell him I received his wire. 

Mr. Ackerman. Thank you. Tam certainly happy, and I hope it 
is effective. 

They informed me that the comments made and observations made 
by the commentators as well as the newspaper articles have certainly 
reflected on their characters. They are music-box operators. I like 
to refer to them as music-box operators and not jukebox operators 
because it has always been my thought and consensus of opinion that 
what they are doing is selling music for the entertainment and provide 
those who cannot afford to attend concerts or cannot afford to purchase 
a ticket to listen to great orchestras, big-name orchestras. 

We also have a further class which will be affected by this legisla- 
tion, if favorably considered by this committee and Congress. They 
represent the group of operators who operate in the tourist area. 
Their business is of approximately 10 weeks’ duration. 
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I assume, Congressman, you are familiar with that particular area 
up in the Upper Peninsular and the northern part of our State. We 
have operators that operate primarily from June 15 to about Sep- 
tember 10. Then they permit the boxes to remain there the balance 
of the year, do not take enough out of the boxes to service them, let 
alone purchase and maintain the boxes; but, in order to retain the 
locations and because of competition in that area, they permit boxes 
to remain in these tourist areas, and you can readily see the inequities 
that would be imposed on these gentlemen operating in the tourist 
areas if they had to pay 2 cents per record as requested and required 
by this bill. 

I did not know the preparation of the statement of Price, Water- 
house & Co. as to how the matter would be presented. But I fortu- 
nately took it upon myself to send out a similar questionnaire to 16 
operators, operators that had operations of 100 machines or more; 
those that had 50 to 100; and the majority from 26 or less. And 
strange as it may seem, the conclusions as borne out by my investiga- 
tion—and incidentally I had oceasion to check up the income-tax 
reports of the operators who submitted their answers—lI find that the 
gross percentage and the final results were almost the same as the 
gentleman that testified in behalf of Price, Waterhouse. 

Mr. Rogers. What did you do about the expense item that Mr. 
Celler was questioning ? 

Mr. AckerMAN. I checked over the expense item; the expense item 
is quite in detail here; and I have a list here as to what they represent. 

We have here, for example, 16 different operators of different sizes, 
For example, we have here an operator that purchased $22,740 worth 
of records for the year 1951. We have another operator who pur- 
chased 1,100 records. But the gross total of records purchased by the 
total 16 operators were 114,947 records. 

Mr. Crumracker. You say you checked over their income-tax 
returns ¢ 

Mr. Ackerman. I did. 

Mr. Crumpacker. Are you with the Bureau of Internal Revenue? 

Mr. AckerMAN. They gave me copies prepared by an auditor or 
bookkeeper. 

I will say this, that these gentlemen who operate—and IT assume 
that is consistent in all areas—have bookkeepers or men qualified to 
assist them in preparing their return because they are always con- 
tinuously by our collector of internal revenue subject to continuous 
and repeated examinations and interviews. 

I also bring out the fact, the difference of the cost of purchase prices, 
and I don’t want to be repetitious but I will name the three phono- 
graph manufacturers I have here, the Wurlitzer, Rockola, and See- 
burg. There are four, AMI. I will have to apologize to AMI, as I 
apparently omitted them, but going into 1941 Wurlitzer sold for 
$319.50 to $349.50. In 1951 they were selling for $950, a total increase 
of 300 percent. We have Rockola which was selling for $300 to 8350 
in 1941—TI assume that can be substantiated by Mr. Rockola, who is 
present here—and the present price of the machine is $895, an addi- 
tional inerease of 300 percent. 

We have the Seeburg machine, which sold in the neighborhood of 
$530 to $370 in 1941. The present purchase price is $1,040, which 
is more than 500 percent. 
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Let us go to the records. Decca records in 1941 sold for 21 cents, 
and presently they sell for 55 cents. 

We fortunately do not have to travel as far as this man from Texas 
did, so we only pay 55 cents. 

Victor records were 30 cents each in 1941, and presently they sell 
for 55 cents. Victor red seal sold for 60 cents in 1941 and sell for 95 
cents now. They are the classical records. 

So you can readily see there is almost 100 percent increase in the 
costs of records. 

Now, as to labor, a mechanic in 1941 received $50 to $60 a week. 
They presently receive $90 to $125 a week. A truckman received 
$35 a week in 1941. Presently they receive $60 to $75 a week. That 
is a gross increase of 125 percent. 

Now we had no license fees whatsoever in our State or city in 1941. 
Presently we have fees in the city and the Federal Government—the 
use tax which, vou are familiar with. 

Mr. Harris. Who pays that? 

Mr. AckerMANn. Who pays that? In eur community the operator 
pays it. 

Now, the division of the proceeds; that has been gone into quite con- 
siderably. I think it would be safe to say that the majority of the 
operators receive a 50-50 division. Out of their share, as has been 
told to you, they have to purchase records, pay for material, pay for 
the labor, costs of delivery, and so forth. 

We are in an area which is highly competitive. We have approxi- 
mately 5,500 machines throughout the State. 

An observation was made by Senator Kefauver, from Tennessee, 
about the relationship of the union and the association. I want to 
say in fairness to these men that I represent that there is not one man 
that has a record to my knowledge of any kind, nature, or description 
against their character; and to draw an inference that these men are 
questionable in character, either in their operation or otherwise, I 
think, offends not only the operators but their families. 

We know of no man that has ever been arrested, let alone convicted, 
in our community. We have always encouraged and tried to create 
good will between the location and the operator and the community 
at large. 

I can appreciate the limit of time I have, but I would like to have 
the committee observe photostatic copies of some of the good will that 
we have created in our community. 

Mr. Harrts. Can the location owner choose the operator he wants 
to deal with in his community ? 

Mr. AckreRMAN. Not only choose his own operator, but if he wants 
to he can purchase his own machine. We have definitely open terri- 
tory. There is no influence or exertion other than open competition 
between the members that can create the good will between the opera- 
tors and the location. 

I can say this, that there are locations that purchase their own ma- 
chines, but they have found from their sad experience in operating the 
machines themselves that it is not a profitable venture. 

First, they cannot choose their records that would make hits or be 
accepted by their customers. Secondly, the mechanism of a machine 
is such that you would almost have to be an electrician or probably 
have an electrician with a lot of qualifications to service the machines. 
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Mr. Harris. Could you get these machines serviced from associa- 
tions or unions whose members are qualified to do so? 

Mr. AcKERMAN. There are certainly servicemen with the union and 
are subject to call. If a man purchases his own machine and wants 
to go out and service it, that is his prerogative and privilege. I will 
say that, as far as the relationship between the union and the associa- 
tion, we have been bargaining for a contract for some 6 months, and 
we have not as yet negotiated or closed the contract deal. 

Some of the operators have signed their own contracts with the 
union. 

Mr. Rocers. Is there any evidence, in the Kefauver crime committee 
directed at Detroit, that operators up there are controlled by gang- 
sters ¢ 

Mr. Ackerman. We not only denied it, but I have this | indicating}. 
I have a copy of a letter dated February 8, 1951, addressed to the Sen- 
ate Crime Investigating Committee, Federal Building, Detroit, Mich., 
attention, Senator O’Conor. 

I will just read some excerpts out of it to show you our attitude and 
intentions as of February 1951, when the Senate Crime Investigating 
Committee appeared in Detroit and had their program televised. 
{ Reading :] 

This association has been following with great interest your committee's inves- 
tigations as they reflect on the jukebox industry, reported in the various news- 
papers throughout the country. 

‘his association is very proud of its record of achievement in the field of public 
relations during the past several years. We feel that we have been successful 
in proying to the public and public authorities that this is indeed a legitimate 
business operated by legitimate business people. 

In view of the above, may we request your committee to use extreme care in 
public statements not to link our industry with those illegal enterprises which 
your committee is so justly investigating. We are making this request in order 
that our years of effort may not be wasted. 

Contrary to public opinion, this business is not one in which large profits are 
made—certainly not enough to be of interest to big-time gangsters and racketeers. 
In fact, during the year just ended, many operators were forced to sell out be- 
cause of the small return on their investments, 

Many others face bankruptcy in the coming year. Obviously this is not the 
type of business which appeals to gangsters and the like. May we take this 
opportunity to thank your committee for giving careful consideration to the 
above. 

Respectfully yours, 
MiIcHIGAN AUTOMATIC PHONOGRAPH 
OWNERS’ ASSOCIATION, INC, 

This letter was sent in good faith at my suggestion because of the 
inferences drawn by the committee against these men who operate 
these music boxes. 

Mr. Rogers. That was in 1951 at the time that the Kefauver com- 
mittee went to Detroit ? 

Mr. AcKERMAN. Exactly. February 8, 1951. 

Mr. Rogers. Did you follow the hearings up there at that time? 

Mr. AcKERMAN. Yes; we did, and we were not extended—I do not 
know whether I can say “courtesy”—but we were not invited to appear 
to rebut any of the testimony presented before the Kefauver 
committee. 

Mr. Rocers. Do you know of any testimony before this committee 
to show that gangsters were in charge of the jukeboxes ? 
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Mr. Ackerman. There was one witness whose name is a matter 
of record, Mr. Berman, who testified that that condition existed. He 
claimed that there was a contractual relationship between the union 
and the association. That is, incidentally, referred to in the state- 
ment of Senator Kefauver. 

Mr. Berman is now a member of the union, not the association, 
operating his music boxes with apparently no trouble whatsoever. 

Mr. Rogers. Not a member of your association, nor is he an operator 
of jukeboxes ? 

Mr. Ackerman. He is an operator of jukeboxes. He is a member 
of the union but not of the association. A member or potential 
member. 

Mr. Crumpacker. What union are you speaking of ? 

Mr. AckerMAN. Teamsters’ union, A. F. of L. 

Mr. Rogers, Were you counsel? 

Mr. AckerMAN. I was 

Mr. Rogers. Were you apprised of the testimony that the gentle- 
man just referred to gave the Kefauver committee ? 

Mr. ACKERMAN. I was not at the time he gave it, but I was cognizant 
after he did. 

Mr. Rogers. Did you ever offer any evidence to the committee that 
what he stated was not true? 

Mr. Ackerman. We wrote this letter. 

Mr. Rogers. Was that letter written before or after he testified ? 

Mr. AckerMAN. After he testified. 

Mr. Rogers. You never heard anything further from Senator 
Kefauver ? 

Mr. Ackerman. No. 

Mr. Crumracker. Was his testimony to the effect that the team- 
sters’ union was mixed up in jukeboxes or the jukebox business ? 

Mr. Ackerman. That was his general allegation. 

Mr. Crumpacker. In what way were they alleged to be mixed up 
in it? 

Mr. Ackerman. He claimed there was a working arrangement 
bet ween the union and association to discourage—— 

Mr. Crumpacker. Your association ? 

Mr. AckerMAn. That is right. 

Mr. Crumeacker. To discourage what ? 

Mr. Ackerman. Any new men to come into the business. 

Mr. Crumpacker. Namely himself, for example ? 

Mr. Ackerman. Such as himself. He was an operator of long 
standing, of a good number of years. Then he went out of business 
and then went back in. 

Mr. Rogers. You can tell your people in Michigan that you have 
denied any allegation of gangsters having anything to do with it 
and we have accepted your testimony and hope that the newspapers 
and radio and commentators make proper use of it. 

Mr. Ackerman. Thank you, and I hope that possibly it can be 
counteracted by some favorable comments by the committee here 
with reference to the type men and character that operate the music 
boxes. You have had occasion to observe a good number of them. I 
can honestly and sincerely state that I am proud of the men who 
operate the music boxes. TI do not mind befriending them and afilliat- 
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ing them socially and I was a former operator but found it not very 
profitable so 1 withdrew my operation and went into law practice. | 
find that a little more profitable. 

Mr. Rocers. A little more profitable. That is right. 

Mr. Ackerman. Thank you. 

Mr. Rocers. I want to note that the presence of one of our colleagues, 
Mr. Carl Elliott from Alabama, and I would like at this time to 
call as one of the witnesses one of his constitutents, an operator. Our 
colleague vouches for his high character. 


STATEMENT OF JACK H. HALL, OPERATOR OF COIN-OPERATED 
MUSIC MACHINES 


Mr. Haty. Iam Jack H. Hall of Jasper, Ala. I was born in Jasper, 
and have resided there for 36 years except for 4 years in the armed 
services for which I volunteered. 

Mr. Rogers. Do you know this man on my left ? 

Mr. Hay. I know Mr. Elliott. 

I am a Mason, a member of the American Legion, Loyal Order of 
Moose, the Veterans of Foreign Wars, Senior Chamber of Commerce, 
the Junior Chamber of Commerce, past president of the Wild Life 
Conservation Club, member of the First Baptist Church and a member 
of the board of education of my county. I say this not in a bragging 
manner. I only want to convey to you that 1 do not consider myself 
a gangster. 

Mr. Rocers. You have membership in as many organizations as a 
lot of Congressmen. 

Mr. Haru. I would welcome this committee to investigate my record 
or the records of my brothers with whom I am partners in Jasper. 
Compare my record with that of anyone. I won't limit it to any par- 
ticular person in my home town, county, or State. Here in Washing- 
ton you can contact Representative Carl Elliott. 

I do not have any associations. We do not have any associations at 
the present time in Alabama. It so happens that [ paid my own 
expenses to come up here to try to appear before this committee. I 
have no organization behind me. We have no labor unions connected 
with us inany way. L would like to state that at this time. 

I want to skip along here. J do want to say that we operate 72 
phonographs and thus is the 1951 report which is not completed but 
what I mean by that, L have everything completed for the income-tax 
return except the depreciation. I have not figured the depreciation 
which will run approximately $3,000 on this equipment. So I will 
run over this series of figures right here. 

For 1951, 72 machines grossed $21,090.45. That does not include 
the location’s share. With an average gross to us per machine of 
$5.64. This was before expenses were deducted. 

Mr. Crumracker. $5.64 per what ¢ 

Mr. Haut, Per machine. 

Mr. Crumpacker. Per year? 

Mr. Hatt. Per week. I should have explained that. That is per 
week. That is a gross collection. That includes State sales tax and 
State license and everything. 

The total of the value of the equipment which belongs to me and 
my brothers in a three-way split partnership, as stated back up here, 
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I skipped over that, we have a sporting-goods store and record shop 
in conjunction with our business and I will state that Claude Hall is 
in charge of the record store and sporting-goods shop. R. E. Hall 
divides his time between the two businesses, giving the major part of 
his time to the coin-machine business. I spend my complete time with 
the coin-machine business. 

We have hired a route man to go with me and help me with the 
machines, Norman Hudson at $3,050 a year. Under present salaries 
it is hard to get a man and hold one even at that. 

Back to where we were here, this was the total value of my equip- 
ment, two automobiles, and a truck, shop supplies, record stock. I 
used the used value there which I would be glad to ship to any gentle- 
man who is interested in any used records. I will be glad to ship them 
to him at 5 cents, f. o. b. Jasper. 

Gross profit for 1951, not including Federal and.State income taxes 
and depreciation in our equipment, was $8,774.07. That is less depre- 
ciation. 

L would like to say that the only reason that this business has shown 
any profit at all is because for the past 2 years I have not bought any 
new equipment. I have added some used equipment, but the receipts 
did not justify adding this new equipment, which I like to add at the 
‘ate of one-fifth per year. One-fifth of my machines per year should 
be replaced to stay up to date in the modern operation of machines. 

Our 1949 and 1950 returns were much less than those in 1951. How- 
ever, I did not think to bring them at the time when I came. 

Let me say one thing that I do not think has been explained clearly 
here. It might have been and I missed it. Where an automatic 
phonograph is playing a record, it plays that record for one person 
or one person’s individual little group in a cafe or restaurant. It 
does not play like a dise jockey playing a record where it covers 
thousands of people and even sometimes in millions of people hear 
that record. This individual who plays that record is using that 
machine as a means to play that record. When he drops his own 
nickel someone else does not drop it in for him. He plays it and 
the act of playing the record on that machine is an individual proposi- 
tion instead of being something that is spread out over thousands of 
people, in my mind. 

Mr. Harris. Does not the whole cafe hear the record ¢ 

Mr. Haun. They could or could not. That is not necessary that 
they listen unless they are interested in hearing it. They could, but 
they do not pay any price to hear it. It is up to that individual. 
He is the one who plays it and it is played for him and in my estima- 
tion, he is actually using my instrument to play that record for his 
own individual use. ‘That is my interpretation. I am not a lawyer. 
I guess you can tell that right quick. 

Let us presume that the-Hall brothers had to pay this ASCAP 
royalty on the above figures in 1951, this past year. We will use 
those figures. Since we own 72 machines which average—I am taking 
a mean average here—of 22 records per machine because I would 
say: that half of our machines have 24 records and the other half 
have 20 records. So I am just giving an approximate figure of 22 
records per machine. 

I figured this out after vesterday, or day before yesterday, some 
of you suggested that we figure what it would run. T figured this 
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since then and that is the reason I can go through it right here. I 
have the individual records, these are my personal records that I 
have taken out of a loose-leaf book that I will be glad to show to the 
committee. 

You would find that at least, I am guessing, at least 40 to 50 per- 
cent of these machines, that would absolutely have to be in your own 
judgment—not just mine— removed from locations immediately if 
this bill should be passed because they couldn't even pay the royalty. 
The location owner would not allow me to leave the machine in there 
for such a small amount for the space it took up in his place. 

Mr. Crumpacker, Are any of your machines of the type that play 
both sides of the record ? 

Mr. Hau. No, sir. 

Mr. Crumpacker. They are all the single side type? 

Mr. Haw. That is right. Since the 72 machines which average 
22 records per machine would pay, we would pay royalties on 1,584 
selections at 2 cents each or $31.68 a week, or 31.647.36 a year. Of 
this $823.68 or one-half of it is absolutely a free gift because it is 
impossible for my equipment to play but one side of the record. Now 
this division of profits makes ASCAP a fourth partner in my busi- 
ness because when you depreciate the $8,774.07, you depreciate that 
by $2,800 to $3,000. You put ASCAP in with a little better proportion 
of our business than I as a partner get and I personally don’t like that 
arrangement, I don’t approve of it. I don’t think that they put forth 
enough effort to justify this. 

I sincerely appreciate the opportunity to appear before this com- 
mittee and I sincerely hope that the committee, after considering these 
facts, will agree that H. R. 5473 should not be passed. 

Mr. Rogers. Thank you, Mr. Hall. 

(Mr. Hall submitted the following statement :) 


STATEMENT OF JacK H. HALL, OPERATOR OF COIN-OPERATED Music MACHINES 


Iam Jack H. Hall, of Jasper, Ala. I was born in Jasper and have resided there 
for 36 years, exceyt for 4 vears in the armed services in World War II. I am 
married and have one son 4 years old. Iam a member of the American Legion, 
Veterans of Foreign Wars, Junior Chamber of Commerce, First Baptist Church 
and a member of the county board of education. IT have been very active in civie 
work in my community, and would feel welcome for any member of this commit- 
tee to investigate ny record or my brothers’ records in our home town, county and 
State, or here in Washington, by contacting Representative Carl Elliott, of Jasper. 

I operate coin machines in a partnership arrangement between my two 
brothers, R. E. Hall and Claude N. Hall, and myself. We own and operate a 
sporting-goods store and record shop in conjunction with the coin-machine 
business. Our coin-machine business includes legal amusement games as 
well as jukeboxes. However, the figures which I wish to present to this 
committee are concerned only with our jukebox machines 

We operate 72 phonographs which for 1951 grossed $21,090.45 for our share, 
with an average weekly gross to us per machine of $5.64. This was before any 
expenses were deducted. The total value of my equipment, automobiles, truck, 
shop supplies, record stock (used value) is $30,584.06. The gross profit for 1951, 
not including Federal and State income taxes and depreciation in our equipment, 
was $8,774.07, less depreciation. I would like to say that the only reason that 
the business showed any protit at all is because for the past 2 years I haven't 
bought any new equipment. I have added some used equipment, but receipts 
didn’t justify this new equipment, which I like to add at the rate of one fifth 
per year. Our 1949-50 returns were much less than those in 1951 

Let us presume Hall Bros had to pay this ASCAP royalty on the above 
figures in 1951, Since we own 72 machine which average 22 records per machine, 


91590—-52—-ser. 11, pt. 2-—-—-13 





286 RECORDINGS IN COIN-OPERATED MACHINES 


we would pay royalties on 1,584 selections at 2 cents apiece, or $31.68 a week, 
or $1,647.36 per year. Of this $823.68 is absolutely a free gift, because all of my 
equipment plays only one side of a record. Now this division of profits makes 
ASCAP a fourth partner, of which arrangement I don’t approve, because [ 
don’t think they put forth the effort to justify this. 

I sincerely hope that the committee, after considering these facts, will azree 
that H. R. 5475 should not be passed. 

Mr. Cuarretz. If we can have the cooperation of everybody, particu- 
larly the witnesses, if each witness would be willing to take only 5 
minutes, submit his prepared statement for the record, I think we can 
run through most of the witnesses, many of whom I am aware within 
the next hour have to leave. May IT call them out of order as I know 
who wants to gt on the 5:30 train? 

Mr. Rogers. We will extend that privilege to you and you go ahead 
and call them in-that order. 

Mr. Cuarretz. Thank you, sir, our next witness is R. C. Rolfing, 
president of the Rudolph Wurlitzer Co., from W chee tte, nih 


STATEMENT OF R. C. ROLFING, PRESIDENT OF THE RUDOLPH 
WURLITZER CO. 


Mr. Rotrine. My name is R. C. Rolfing. I live at Wilmette, TI. 
IT am president of the Rudolph Wurlitzer Co., a manufacturer of coin- 
operated phonographs, and [appear in opposition to H, R, 5473. 

The Wurlitzer Co. has been engaged in the music business for al- 
most 100 years. At the present time our company has manufac syed 
pli ints at North Tonawanda, near Buffalo, N. Y., and at De Kalb, nea 
Chicago, Tl, where we manufacture pianos, piano accordions, heb 
tronic organs, and coin-operated phonographs or Jukeboxes and, eur- 
rently, a number of important defense products. We sell our mann- 
factured products at wholesale to dealers and distributors, and we also 
operate a chain of retail music stores in which we sell a general line 
of musical merchandise including products of our own manufacture. 
We have no business except the music business and except, of course, 
our production for the Government. 

The Wurlitzer Co. first engaged in the manufacture of jukeboxes in 
1934. My association with the company, then as vice president and 
general manager, began in the same year. 

In the hearings before this committee, the proponents of this bill 
have sought to create the impression that the jukebox industry is a 
mysterious and a fabulous one. It is neither. It is an industry in 
which manufacturers, such as our company, produce an ingenious, but 
complicated and expensive instrument which will selectively play one 
or more musical recordings in response to the deposit of a coin. In 
order to engage in this business we must have, and do have, a large fac- 
tory, a heavy ‘comple ment of machine tool and test equipment, a large 
staff of engimeers and technicians, and a skilled working force. We 
provide employ ment for approximately 1,000 people in the phono- 
graph division of our North Tonawanda plant. In addition to the 
foregoing, we are required to have working capital in large amounts, 
courage, ‘and foresight in equally large measure, and confidence in the 
future of the country in which we live and work. These are the same 
prerequisites and the identical prescription necessary to the produc 
tion of any and all capital goods in the United States. 
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Our business is no more mysterious or profitable or fabulous than 
any of the other industries which produce capital and consumers’ 
durable goods. We have the same opportunities and the same prob- 
lems, and also some problems almost peculiarly our own. One of 
these problems is presented by the fact that to the end users of our 
product, the public who play jukeboxes, the price of music is still 
5 cents per selection, as it has been throughout the period of my asso- 
ciation with the business, although during that period the cost of 
everything which goes into the production of a phonograph has 
more than doubled. 

Our company sells its phonograph products to about 40 whole- 
sale distributors who in turn sell them to operators. ‘The operators 
place them on location under an arrangement whereby the location 
owner receives a share, usually 50 percent, of the receipts of the 
phonograph. Those who have urged the passage of this bill maintain 
that somehow, some way, these receipts are of stupendous character 
and that the operators and others engaged in this industry are un- 
justly enriching themselves at the expense of the artists and com- 
posers of music. This is pure fiction. 

The American public wants music. This desire has created the 
record industry and the jukebox industry. ‘The aggregate amounts 
deposited in jukeboxes annually throughout the United States are 
very substantial. We have tried to compile some statistics and to 
make some estimates of this total, and I believe that our estimate 
of the operators’ share of this total is about $128,000,000 per year. 
But it is to be remembered that these amounts are deposited 5 cents 
at a time and that they represent the collective gross receipts of 
about 10,000 businessmen operating about 400,000 phonographs, 
who buy about 50,000,000 records a year. The money deposited in 
phonographs pays not merely for music. It must also inevitably 
pay for all that is required to reproduce that music under the cond- 
tions presented. This includes the production and operation costs 
of the manufacturers and dealers which enter into the price of the 
instrument to the operator. It includes the operators’ costs of 
doing business, the service and repairs, the taxes and occupancy 
expenses, automobiles and depreciation, and record purchases. Our 
industry is based upon music, and we acknowledge our obligation 
to the artists and composers who originate or embellish it. But 
the artists and composers owe something to our industry and to the 
record industry, also. Without the creative genius of our inventors 
and engineers, and without the initiative and energies of our or- 
ganizations, and without the investment and risk of our capital, 
the artists and composers would not be receiving the substantial 
royalties they now receive for the sale of recordings of their works, 
nor would they receive the collateral benefits which result from their 
popularization by the jukebox. 

The artists and composers owe us the justice of a fair examination 
of the facts which conclusively demonstrate that the industry is al- 
ready facing the most serious problems at all levels. ‘The increases 
in costs of material, wage rates, and operating expenses generally, 
compel increases in the price of phonograph equipment. The market 
of the manufacturers and dealers is necessarily restricted because of 
the inability of the operator to replace his obsolete and outworn equip- 
ment. The operators, without any increase in the revenues of their 
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business, are confronted with higher costs for equipment and with 
the increases in their own costs of operation. This means that the 
economics of operation in every phonograph location must be re- 
examined. Some locations must be abandoned, old equipment in 
others must be continued in operation beyond the normal replace- 
ment term. The effects are felt by the entire industry. 

In substance the bill which you are now considering would require 
the average phonograph operator, who operates about 40 phonographs, 
to pay in additional royalties about $1,500 per year. I know that this 
tremendous burden is one that cannot be added to our industry with- 
out disastrous consequences. ‘Those who support the bill have em- 
phasized that the obligation to pay royalties is ——— only on a 


vidual proprietor of a tavern, for example, wie might own his own 
phonograph is not required to pay. ‘They concede the unfairness of 
the burden on the owner of one phonograph, but reject it as to the 
owner of two phonographs, although the royalties, of course, increase 
in direct. proportion to the number of phonogr: aphs operated. If 
there is anything mysterious in our business, it is contained in the sug- 
gestion that a man who cannot afford to pay this royalty on one in- 
strument can somehow or other pay twice the royalty on two instru- 
ments. This is a mystery no one in our industry has been able to 
solve. 

I do not believe that the composers of music, in whose interest H. R. 
5473 is supposedly offered, would in any significant number, or in any 
significant degree, ultimately benefit by its passage. I know that 
there are deficiencies and unfair provisions in this bill which I do not 
attempt to cover in this statement. They are subordinate in my 
thinking to the basic fact that the additional levy proposed in this 
bill would do immeasurable harm to our industry which is not, in faet, 
profiting unjustly or unfairly at the expense of the composers of 
music, 

Mr. Crumpacker. I would like to ask a couple of questions here. 
Does your company put out models that play both sides of the record ? 

Mr. Rotrtna. Yes; we do. 

Mr. Crumpacker. Do you put out a model that takes a dime in- 
stead of a nickel per play ? 

Mr. Rotrinc. We have equipment that will take a dime as well as 
a nickel. A nickel, dime, and a quarter. 

Mr. Crumpacker. Could you give any estimate of what it might 
cost per machine to the operator to convert existing equipment from 
a nickel to a dime per play ? 

Mr. Rotrine. That would be a very difficult thing to do because 
there are so many models involved in such a long period of years, that 
would be difficult to do because of changes in design, space require- 
ments. Limagine it would run into quite a few dollars. I just cannot 
answer that directly. 

Mr. Crumpacxer. Is there any difference in the cost to you of nickel 
equipment and dime equipment ¢ 

Mr. Rourine. Oh, ves: yes, there is. 

Mr. Crumracker. Is one more expensive than the other? 

Mr. Rourine. Nickel, dime, and quarter is more expensive than the 
straight dime. 
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Mr. Crumpacker. What I mean is a machine that would take dimes 
instead of nickels. Is that more expensive / 

Mr. Rotrine. A machine that would take only dimes as compared 
with only nickels? Chances are there would be no difference in cost. 

Mr. Crumpacker. You have no idea what it might cost to convert 
existing equipment. 

Mr. Recerse, No; I would not. 

Mr. Harris. Do your machines have any device on them that can 
count performances 

Mr. Roirine. Oh, ves. 

Mr. Harris. The machines on the market at present. 

Mr. Rourine. Yes; all the machines we have ever built have had a 
record counter on them. 

Mr. Crumpacker. Counts performances of each record / 

Mr. Rotrrine. That is right. You should examine one of these 
machines. It is really a complicated ingenious device. 

Mr. Reep. Do you have many sales by your company of dime ma- 
chines or dime and quarter machines / 

Mr. Ro.rinc. Very few. Most machines are equipped with the 
nickel, dime, and quarter arrangement. 

Mr. Reep. The quarter arrangement, is that one that plays three 
records ¢ 

Mr. Rotring. Well, three for a quarter, there are some such installa- 
tions but by and large, the machines that we have produced are 
equipped with nickel, dime, and quarter coin mechanism. In other 
words you place a quarter in the slot and you get five plays, five tunes. 

Mr. Reep. Thank you. 

Mr. Cuarretz. Mr. Van Atta is anxious to leave for Los Angeles. 


STATEMENT OF EDWARD VAN ATTA, OPERATOR OF 
COIN-OPERATED MUSIC MACHINES 


Mr. Van Arra. My name is Edward R. Van Atta, from Los 
Angeles, Calif. Iam 58 years of age. I own and operate an average 
of 20 coin-operated phonographs. “T have been in the coin- operated 
business for 30 years, the last 15 years of which I have been on my 
own. I have no helpers or employees, and have no other business. 

During 1951 my gross revenue was $9,000 and my total expenses 
were $5,473.21, leaving a net for me of $3,527. The operation costs of 
my business are broken down as follows: 


EES EE TR EET Re eae See ee eT ee ay ae a at ee . $1, 800. 00 


ay are ee a arene a: Ree nclaeaesct. cee 
Parts and replacements, hauling__._____________-__- eli r= 526, 37 
Promotional expense__-_----_-_-~-~--. foie o— a a le 520. 00 
2. ORES ne AS Sn ae ia ae va) baie’ 435.14 
of EL ee ae ee Nee a ee ARs ee eae Oe & 95. 5O 
IEE TE TRALEE SA! SO a Se noel ee eee SS ee 248. 96 

1 Ea EI ee Ne RE U8 Le Pee a See ke eee So 


Mr. Crumpacker. What is included in promotion: ul expense / 

Mr. Van Arta. Buying a cocktail now and then in these locations. 
Mr. Crompacker. Where you have your machines? 

Mr. Van Arra. That is right. 

Mr. Crompacker. What else? 

Mr. Reep. You cannot get very many for that. 
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Mr. Van Arta. A bottle of beer for old faithful jukebox customers 
in these old locations that I have known throughout the years. 

Mr. Reep. You won't buy very many at that ‘figure. 

Mr. Van Atta. I do not use any myself. 

This committee has shown amazement at how the operator can stay 
in business on such low incomes. The answer is that he can stay in 
business 4 to 5 years by living on the depreciation allowed on income- 
tax returns. At the end of this time he has used up this depreciation 
fund and has no money to replace his equipment. 

This bill would cost me approximately $600 per year in addition to 
the time involved in keeping weekly records. I know of no way of 
checking on who the copyright owner is. 

The coin-operated phonograph is by far the best salesman of the 
publishers and composers, and we already pay them 4 cents on every 
record we buy. What more can they ask? 


STATEMENT OF AMOS HEILICHER, REPRESENTING THE 
ADVANCE MUSIC CO. 


Mr. Hemicuer. My name is Amos Heilicher of 1313 Third Avenue 
South, Minneapolis, Minn. I am 34 years old, married, and the 
father of two children. I am a partner in the Advance Music Co. 
re? with my brother Daniel, who is at present a Reserve Air 

Corps officer stationed at Fairfield Air Base at Fairfield, Wash. 

I am the operator of jukeboxes and amusement games ‘and also am 
a wholesale distributor of phonograph records. I have operated in 
the Minneapolis area for the last 16 years since I got out of high 
school. Also put myself through the University of Minnesota with 
my machine income. 

There are some 40 operators in our area, of which I am one of the 
largest. My route consists of 97 pieces of equipment as of February 
1, 1952. 

Now let me give you a short history of the jukebox business in our 
area. TFirst, I believe the majority of the operators in our territory 
now operate other coin-operated equipment in conjunction with their 
jukeboxes for the simple reason the phonographs alone do not pro- 
vide an adequate living. 

Take myself, for example. Up until the year 1945, my operation 
consisted of about 35 phonographs and a few amusement machines, 
but no gambling equipment. Upon the return of my brother from 
service we purchased another route consisting of about 25 phono- 
graphs, hoping that with inereased volume we would show a larger 
margin of profit. 

In 1949 we decided to go into the wholesale record business to 
augment our income, and we have been somewhat successful in the 
endeavor. In July of 1949 we bought another phonograph route 
consisting of 40 more pieces, in order to further expand our opera 
tions, hoping that this would be a solution to our operating problems. 

Gentlemen, I am quoting you the following figures, and you can see 
for yourself as to whether or not you can call this a profitable opera- 
tion with an investment of about $60,000 and many long hours of 
hard work. 

For an 11-month period from February 1, 1951, to January 1, 1952, 
I quote the following figures: 
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Gross intake from 97 pieces of equipment—$31,920, which. shows 
an average of $29.50 per month per machine income. It costs us $21 
per month per machine to operate. That leaves a profit before depre- 
ciation of $8.50 per machine, or for an 11-month period a total of 
$9,774. Our depreciation schedule allows us for that period approxi- 
mately $4,500, which would leave me about $5,274 profit for that 
period. 

That figure in itself, as you know, gentlemen, is not a profitable re- 
on on a $60,000 investment. Now I have computed my royalties 

ASCAP in the event that the Bryson bill, H. R. 5473, is — 
a find that my payments would be $3,026.40 per year which, sub- 
tracted from my present income substantiates the so-called explana- 
tion of the law of diminishing returns. 

Iam thoroughly convinced ‘that the passage of this bill would doa 
much harm to the publishers and the composers as it would to the juke- 
box operators. Having experience in the role of wholesalers of rec- 
ords, I know jukebox operators account for about 25 percent of my 
total volume. Decreased purchases on their part are inevitable in 
case of any additional costs of operation. 

I believe in my case as an operator, if the additional tax is added, 
I will be forced to liquidate or sell my route if possible and turn my 
attention to other fields or investments in order to make an honest liv- 
ing for myself and my family. 

I want to say that I was astounded at Mr. Kefauver’s statement yes- 
terday. In all the years that I have been in this business, I have not 
encountered any racketeering or any force of any kind. There is no 
dividing of territories or any - control of the opel ration of phonographs 
in my State or any of the Northwest States. I know this of my own 
knowledge. 

Gentlemen of this committee, with these facts in mind, please render 
an honest and fair opinion of this bill as unworkable and a definite 
hazard to both the sponsors and opponents. 


Mr. Rogers. Thank you. 
STATEMENT OF D. K. CARTER, MUSIC-MACHINE OPERATOR 


Mr. Carrer. My name is D. K. Carter. I operate under the name 
of D. K. Carter & Co., located at 2012 Nicollet Avenue, Minneapolis, 
Minn. Iam married and have two children. 

I started in the vending-machine business in 1933, building up a 
route of cigarette-vending machines. In November of 1937—15 years 
ago—I entered the music-machine business, building up a route of 
approximately 85 machines. 

I am probably one of the three or four largest operators in the 
State, and I present myself as a representative operator from the mid- 
western State of Minnesota. 

I have made this trip to Washington representing no one except 
myself to explain in my way the detrimental effects this bill would 
have on my business, 

I wish to present two reasons why this bill should not be passed. 

First, the added expense that this bill would impose upon my op- 
eration would make it virtually impossible for me to continue in the 
music business. 
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Over the years I have kept very accurate and complete records of 
all incomes and expenses associated with this business. I have here 
for the last 10 years a week-by-week tabulation of the number of ma- 
chines I operate and the average amount I have received per machine 
per week. 

For example, in 1951, my share of weekly revenue per machine, 
$7.88; in 1950, my share of weekly revenue per machine, $7.30; in 
1949, my share of weekly revenue per machine, $7.02. 

I can give you my weekly average for any week in the last 10 
years. I might mention that the most successful year was 1947, when 
my average rose to $9.04; 1946, 1947, 1948 were my best years. I have 
copies for the last 4 years ; submitting i in detail, listing all my expenses, 
my gross amount taken in, depreciation expenses, and net profit. Any 
question you would like to ask, I will be glad to give it to you. 

Next, what has been my profit per machine per week? In 1951 it 
was $1.36; in 1950 it was $1.41; in 1948 it was 80 cents. 

These are figures prepared from my records by my auditors. I 
offer my profit-and-loss statements on the phonograph business in 
detail for the last 4 years. If you would care to look at them, if you 
would care to ask any questions, I am here to answer them. 

Next, what would be my profit per machine per week? I do not 
think my average would go as high as 30, probably 25. With 50 
cents out to pay the tax that the new bill would provide in 1951, I 
would have been left 86 cents per machine per week. In 1950 it would 
have been 91 cents. In 1949 it would have been down to 30 cents. 

When you add the additional bookkeeping cost, 1 submit to you 
that the expense of this bill would make it impossible for me to con- 
tinue operation. 

The second point against this bill, I wish to submit is that we are 
already paying the artist and composers an adequate return. 

For the year 1951 my record cost was $4,782.91; artist and composer 
received, at 4 cents per record, the amount of $347.66; under this bill 
they would receive an additional, on 80 mac -hines, $2,080, or a total 
of $2,427.66. 

In proportion to any returns from the whole operation, I believe 
that the present figure of $347.66 more ne arly represents a fair pay- 
ment to the song writer than the addition of $2,500 more. 

In conclusion, I wish to say that, in the light of the figures from my 
music operation, I can see no way of assuming this added financial 
burden. 

As 1 of 10,000 operators in these United States, I request that this 
bill be defeated. 

Mr. Rogers. Thank you. 

Mr. Cuarrerz. We have Mr. McKelvy, who must leave within 10 
minutes. These witnesses have been, as you know, here for 4 or 5 
days, and I do not like to let them go if it is possible to hear them. 


STATEMENT OF CARL T. McKELVY, VICE PRESIDENT OF THE J. P. 
SEEBURG CORP. 


Mr. McKetvy. Mr. Chi: airman, members of the committee, my name 
is Carl T. McKelvy. Iam vice president of the J. P. See burg Corp., 
a manufacturer of coin-operated phonographs, located in C hicago, Tl. 


-~- 


I appear in opposition to HH. R. 5473. 
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The J. P. Seeburg Corp. was founded in 1902 by Mr. J. P. Seeburg. 
We have been engaged in the manufacture of automatic musical instru- 
ments continuously through the years with the exception of the period 
1942 to 1945, during which all our plant facilities were devoted to the 
war effort. In the present crisis we are producing against Govern- 
ment orders which have been placed with us in the national defense 
effort and maintaining whatever portion of our civilian production 
Government regulations will permit. 

The reason | want to appear in opposition to this bill should be 
very obvious. If the bill is not good for customers, then it is no good 
for the manufacturers in this business. As far as debating the pros 
and cons of the bill, I shall not attempt to do that. I simply want 
to go on record with that statement. I thank you. 

Mr. Rocers. You wanted to file your statement for the record. 
Thank you, Mr. McKelvy. 

Mr. Cuarretz. It has either been filed or will be filed, and we will 
clear that up with Mr. Harris to make sure that each of the statements 
does get into the record. Il would like to give witnesses assurance 
that their statement will be included. 

(The statement referred to is as follows :) 


STATEMENT OF Cart T. McCKELVy 


My name is Car! T. McKelvy. I am vice president of the J. P. Seeburg Corp., 
a manufacturer of coin-operated phonographs, located in Chicago, lll. I appear 
in opposition to H. R. 5478. 

The J. P. Seeburg Corp. was founded in 1902 by Mr. J. P. Seeburg. We have 
been engaged in the manufacture of automatic musical instruments continuously 
through the years with the exception of the period 1942 to 1945, during which all 
our plant facilities were devoted to the war effort. In the present crisis we are 
producing against Government orders which have been piaced with us in the 
national defense effort and maintaining whatever portion of our civilian produc- 
tion Government regulations will permit. 

The coin-operated phonograph has won a firm place in the life of the American 
people. It is almost universally known and is most assuredly a part of our 
American way of life. 

The coin-operated phonograph provides entertainment and recreation for the 
masses through the media of restaurants, drug stores, taverns, drive-ins, ham- 
burger stands, diners, bus stations, candy shops, and air terminals. 

The coin-operated phonograph business is a highly specialized one. For the 
most part, it is a service business where equipment has to be kept running for 24 
hours a day; electronic equipment must be serviced by trained and experienced 
servicemen; records must be changed weekly and widely diversified types of 
music supplied to different types of locations, patronized by peoples of all nation- 
alities; and where the venders of this music service must be constantly subjected 
to pressure from locations for new equipment and new developments as they are 
made available by the manufacturers 

It is the operator against whom this proposed legislation is directed that 
must supply all these services, 

Manufacturing costs have risen. The increases in cost of materials, wage 
rates, and operating expenses generally have forced equipment prices up to two 
to three times what they were 10 years ago. The operator must pay these 
higher prices. 

Likewise, the price of records, needles, and all component parts which the 
operator requires for servicing his equipment have increased. His cost of 
doing business has almost doubled. He pays more for his trucks, his gasoline, 
his tires, his food, his clothing and at a time when his dollar is worth less than 
half of its value 10 years ago, 

All these things notwithstanding, the public, which patronizes coin-operated 
phonographs, still buys its musie for 5 cents per selection—the same price paid 
10 years ago. It is obvious that the coin-operated phonograph industry is not 
contributing to the deadly inflation which prevails today in almost all phases of 
our lives. 
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These same operators are buying between 50 and 60 millions of records per 
year for maintaining their service. Based on the statutory royalty of 4 cents 
per record, authors and composers are now receiving revenue in excess of 
$2,000,000 per year from our industry. The agents of authors and composers, 
as well as the performing artists themselves, fully realize the advantages offered 
by the coin-operated phonograph for publicizing and promoting the sale of their 
disks and frequently intercede with the operators to have their records placed 
on phonographs. 

There has been no single factor more important in popularizing artists as 
well as songs than the coin-operated phonograph. f 

The trend in the coin-operated-phonograph industry today is toward multiple- 
selection changers which accommodate anywhere from 2 to 2% times the numben 
of records represented by mechanisms manufactured by our industry 4 or 5 years 
ago. As more and more of these multiple-record mechanisms reach the field, it 
is obvious that our industry will use a greater number of records; and, therefore, 
if based upon the present statutory royalty of 4 cents per record, will contribute 
increasingly greater royalties to authors, composers, and artists. 

The operator is paying a 10-percent excise tax on his phonographs and on 
his records. He is paying a $10 Federal license per machine per year. and, in 
many cases, a State use tax or a gross sales tax. He also pays a personal- 
property tax on the phonographs he owns and operates. 

When it is taken into consideration that operators place coin-operated phono- 
graphs on location under an arrangement whereby the location owner .receives 
usually 50 percent of the receipts of the phonograph—it is not surprising why 
so Many music operators find it difficult to make both ends meet. Those who 
are urging passage of this bill surely do not know and understand the problems 
of our business; otherwise, they could not make the misleading statements they 
do about the receipts from the operator’s business. I am convinced that if all 
the facts are known, the unfairness of this bill will be self-evident. 


“UNIVERSAL” AUTOMATIC ENTERTAINERS AND MERCHANDISERS, 
Atlantic City, N. J. 
Senator JOsEPH R. Bryson, 
Washington, D. C. 

Dear Str: I have received notices from all automatic phonograph manufac- 
turers to protest against 1-cent-per-week tax for ASCAP on phonograph records, 
and I naturally do not want to see such *: bill passed. 

However, as an operator of automatic music for 30 years, including all makes 
of phonographs since they were first introduced, I think I owe it to ASCAP, 
you, or anyone else who tries to tax such operators, to state that you are not 
doing anything any more extortionate and vicious than the manufacturers and 
many of their distributors have been doing for many years, until they have made 
this business one of the dirtiest, cut-throat rackets of American business. 

I'll be pleased to give you or ASCAP any further information or assistance 
to prove that statement if you wish to have it. 

GrEoRGE W. WALTER, Jr. 


“UNIVERSAL” AUTOMATIC ENTERTAINERS AND MERCHANDISERS, 
Atlantie City, N. J. 
Senator JoSerpH R. Bryson, 
Washington, D. C. 

Deak Sir: I sent you a letter recently regarding the 1-cent-per-week phono- 
graph record tax bill. 

I want to amend that letter to say that after careful consideration I think 
ASCAP is right in their demands, especially since Seeburg Co., did not hesitate 
to produce and force 100 record machines on operators at a great loss to opera- 
tors, damage to the operating business, and the addition to the business of many 
racketeers who are the only ones who can support the operation of such ma- 
chines. I'll testify for you. 

GEORGE W. WALTER, Jr. 
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Mr. Cuarretrz. Mr. La Beau. 


STATEMENT OF ARTHUR J. LA BEAU, DISTRIBUTOR OF 
COIN-OPERATED MACHINES 


Mr. La Beav. My name is Arthur J. La Beau, and my place of 
business is 1946 University Avenue, St. Paul, Minn. I am married 
and have six children. I am a distributor of coin- operated machines. 
Although I distribute amusement devices and cigarette-vending 
machines, my chief business is distributor of Rock- Ola coin- ope rated 
phonographs. In addition to being a distributor, I also am an operator 
of 40 music machines, 50 amusement games, and 60 cigarette vendors, 
but no gambling equipment. 

I would like to talk as a distributor, however, and tell you how our 
business works. I sell phonographs to operators throughout Minne- 
sota, North Dakota, South Dakota, and northern Wisconsin. In this 
area there are from 250 to 400 operators of music machines who are 
my potential customers. I must, however, compete in price, quality, 
and service with distributors of phonographs manufactured by the 
Wurlitzer, Seeburg, Aan, and Evans companies, who are all in my 
area. 

I would like to say first in my opposition to this bill that it has al- 
ready hurt my business. Operators throughout my area are holding 
back in purchasing music machines. They are waiting to see whether 
or not A bill is passed because they know that if this law goes into 
effect they will have to discontinue operation in many of the smaller 
locations. I know that for the past couple of years in the resort areas 
where the receipts are limited to the summer months, operators have 
not found it profitable to continue operation in that type of location, 
due to the much higher prices and cost of service of machines. 

A word about my business may be helpful. I have eight employees 
in my over-all business. I have one girl who does stenographic and 
bookkeeping work. My men do sales work, shop work, repairing 
machines which I have purchased from operators, shipping, and de- 
livering. It has become the practice in our area also for distributors 
to provide a phonograph-record department for music-machine opera- 
tors so that they may come to one place and purchase all the popu- 
lar brands of records. Operators know that through our experience 
in dealing with music machines we have a good idea of what songs 
are going to be hits. This also saves them time and money. 

As a distributor 1 am particularly worried about this bill because 
I know that my sales of phonographs will drop off greatly if the opera- 
tors have to pay the royalties required by this law. But prob: ably an 
even more important burden will be the additional costs of accounting 
and keeping records properly in order to pay the tax. I am quite cer- 
tain in many cases this expense would exceed the actual tax which 
is proposed. 

I know the operators are being squeezed by the increased costs of 
the machines, not to mention their other expenses. Our Rock-Ola 
machines now have a list price of $945. Last summer, however, when 
they came out with their new machines, due to competition I quoted 
my operators a price of $907. 
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I know that there are operators here from my area who want to 
tell you their story in detail. I have tried to give you an idea of how 
we distributors fit into the picture and how “the bill would hurt us 
through its effect on the operators. 

I wish to say, also, that I know personally and have met thousands 
of operators all over the country. They are all just like the men you 
have seen here. It is a shame to talk about racketeering where any of 
them is concerned. 

I hope, gentlemen, you can see why it is so important to me for 
you to vote against this bill. 

Mr. Rocers. Thank you, sir. 


STATEMENT OF GORDON STOUT, MUSIC-MACHINE OPERATOR 


Mr. Srour. My name is Gordon Stout. I am from Pierre, S. Dak. 
I am an operator. I operate in partnership with my son. We oper- 
ate 98 machines. 

I have prepared testimony here that I am not going to take time 
to read. I will refer only to one paragraph of it. I am not going 
to take time to sit down. 

First, Chairman Celler, your general chiirman, raised the question 
today as to how these statistics were arrived at. I do not know how 
everyone arrived at their statistics. I arrived at mine the same as 
I arrived at my taxable income. The cost of earning income is an 
allowable deductible charge. I might say that with these 98 ma- 
chines if it were not for the servicing of them, the installation, the 
upkeep, collecting, and repair, that I and my wife could make the 
collections and put on the records ourselves. 

It. was testified by the affirmative here that there is not anything 
to do to them except put on needles. My son and I, my wife, and 
son’s wife, are all busy with our bookkeeping, our buying of records, 
preparing title slips, and getting these records ready—reading all the 
publicity we can find to determine which are the records to put on 
these machines—and we make plenty of mistakes and buy plenty 
of flop records even so. That is not all of it. 

We have to employ a technical man, an electrician to take care of 
some of the technical work that needs to be done. Those plus our 
transportation are allowable deductible items. 

Then IT would call your attention to the economics of this contem- 
plated bill and ask if it would affect the national economy. 

I ask you, is not this $12,000,000 plus that ASCAP is asking for 
going to actually come out of the Federal Treasury and undoubtedly 
considerably more? ‘These profits that we have are the taxable profits 
and, as has been indicated, are very, very nominal. That is our pur- 
chasing power also, which stimul: ates business for everybody to give 
them taxpaying ability. So I say, dealing in the economics of this 
bill, is it in the public interest, is it equitable and just or any way in 
behalf of the national welfare, to tax an industry to support a ques- 
tionable organization. I say they are questiona! ble. It has been estab- 
lished here, or testified to, that their services to the composers is ques- 
tionable. 

Senator Kefauver says—if I might digress here because the thought 
just « ‘ame to me—after 20 pages ‘of testimony indicating that there 
is some indication that elements, undesirable elements—that is, crime— 
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is invading the jukebox industry. He says of course that he wants 
to emphasize that the jukebox industry is a legitimate one affording 
very large numbers of people wholesome entertainment and that he is 
sure that honest and law-abiding people and jukebox operators and 
distributors would resent this element in their unfair tactics and is 
confident that decent operators readily recognize the equity of paying 
modest royalties to authors and composers. 

We do pay modest royalties to authors and composers. I believe 
that ASCAP has been granted an unusual monopoly in the privileges 
they already have and that their extension into this field would not be 
used. It would kill us. They do not want to kill us but they want a 
club over which they can force us to pay them a license. They want 
also to use this club to force composers to subscribe to ASCAP 
membership. 

I thank you, gentlemen. I was getting all heated up. 

Mr. Rocers. Thank you. 


STATEMENT OF C. S. PIERCE, OPERATOR OF COIN-OPERATED 
MUSIC MACHINES 


Mr. Pierce. I] am C. S. Pierce, from Brodhead, Wis. I am the 
mayor of Brodhead. 

The C. S. Pierce Music Co, is a partnership consisting of me and my 
wife, Marie Pierce. We are both actively engaged in the operation 
of the Pierce Music Co., located at Brodhead, servicing an area with a 
radius of 70 miles. 

The Pierce Music Co. has been an operator in the coin-operated music 
business for over 20 years and has an investment of well over $200,000 
in this business. 

In 1950 the gross intake from 324 phonographs, after paying the 
location their share, amounted to $77,290. 

The total expenses of the Pierce Music Co. in 1950 in connection 
with the jukebox business, not including any salary to the owners of 
the Pierce Music Co., and not including income taxes, Federal or State, 
amounted to $70,655.06. This would leave a net profit of $6,635.93, or 
a profit of $20.48 a year per phonograph, which: is less than $0.40 a week 
per phonograph. 

The gross intake on jukeboxes is becoming less every year, and the 
cost of operation is increasing every year. The share which the loca- 
tion receives from our machines is based on a graduated seale. For 
any machine having a gross of more than $10 per week, the location re- 
ceives 50 percent of that gross. For a gross between 35 and $10 per 
week, the location receives 40 percent of the gross. For a gross less 

than 85,25 percent goes to the location, 

In Wi isconsin, the price of playing a record on a jukebox is estab- 
lished by OPS at 5 cents. OPS has seen fit to turn down our request 
for decontrol for this branch of the amusement business. Thus, the 
operator is not in a position to increase his revenue by raising the price 
to 10 cents for play ing of : a record in a jukebox, 

The costs of new equipment, which includes jukeboxes, auxiliary 
speakers, phonograph records, automobiles, trucks, and many other 
items, are all increasing in price. Labor has to be given a fair wage 
and substantial increase in accordance with other lines of business. 
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Television has hurt the play of jukeboxes and is a factor in the final 
loss in the gross intake of jukeboxes. 

The Pierce Music Co. is opposed to bill H. R. 5473 for the following 
reasons: 

If bill H. R. 5473 should be passed, the operation of the Pierce 

Music Co. jukeboxes would become unprofitable. The tax would be 
more than the profit we have per machine. 
- Bill H. R. 5473 is discriminatory due to the fact that anyone opera- 
ting two or more jukeboxes is subject to the tax, thus eliminating 
the storekeeper who owns one machine. The operator who owns a 
number of machines, having a large investment and giving highly 
specialized service to the storekeeper, is the one that would have to 
pay the tax. 

The revenue required by the bill would deprive smaller restau- 
rants, youth centers, and country stops from having coin operated 
music in their establishments, where I operate. 

I would like to elaborate on that. We have a set-up in Wisconsin 
where we rent to schools, to youth centers, a machine for $20 a month. 

We service that machine once every 2 weeks, putting records on 
them, receiving $20. In turn, we give them all the money the ma- 
chine takes in. Now, this type of location takes in but very little 
revenue, but it is doing good for our younger generation. 

Why should the Government sanction by law a tax that would go 
to any special group or groups? If a precedent be made in this 
group, where would the line be drawn on other groups asking for a 
special tax? 

The American public, especially people in business, are already 
burdened with endless forms of red tape. Is it the wish of Congress 
to further burden the businessman with unnecessary bookkeeping, 
monthly reports, and a correct report that would be practically next 
to impossible to make, because of damaged and warped records that 
are constantly and unexpectedly showing up on jukeboxes on 
location ? 

Not only in behalf of the Pierce Music Co., but as president of the 
Wisconsin Phonograph Operators’ Association and for all members 
of that association, I strongly urge the defeat of bill H. R. 5473. 

I would like to add that our Wisconsin association is a nonprofit 
organization. I have been president of it for a number of years. We 
pay no salaries. We are organized simply to try to help the operators 
from a legislative standpoint. We have no gangsters in our organi- 
zation or none of a questionable character. Thank you. 

Mr. Rogers. At this point in the record, I would like to insert the 
statement from one of our colleagues, John Lesinski, from Michigan, 
who is opposed to the Bryson bill. 

(The statement referred to is xs follows :) 

Mr. CHAIRMAN, I am wholeheartedly opposed to the Bryson bill. I hear that 
the ASCAP organization claims that the music operators are having a free ride 
at the expense of the music writers and producers. This is a fallacy, for the 
music operators help to advertise the very product that these people produce. 
It seems that the very people who are trying to put through this legislation are 
biting the -hand that feeds them. 

Authors and publishers receive royalties which are sufficient compensation 
for this talent—-the more talent and work, the more royalties. 

This bill will affect the small-business man and jeopardize his livelihood. 

JOHN LESINSKI, Vember of Congress. 





RECORDINGS IN COIN-OPERATED MACHINES 299 


STATEMENT OF WESLEY H. ELSTER, MUSIC-MACHINE OPERATOR 


Mr. Evsrer. My name is Wesley H. Elster. I live at 5550 Washing- 
ton Street, Fresno, Calif. I am married and have two children. I 
have been in the coin-operated business for approximately 11 years 
and now own 46 machines. 

I have a total invested capital of approximately $45,000, and from 
this I made a net return of $6,812.07 in 1950. In addition to this 
amount, I drew, as salary from the business, approximately $4,000, 

My music route is a unique one, in that the only m: achines which I 
own are the new 100-selection Seeburg phonographs, which are the 
most expensive ones available. This forces me to choose only loca- 
tions which are assured of rendering a protlitable return. Because 
ull of my machines are new, because | select my locations very care- 
fully, and because I am on call 24+ hours a day to give immediate 
service to any machine that should break down, I am “able to require 
a $15 minimum for the placing of my machine in the location. It 1s 
necessary for me to obtain this $15 minimum in view of the fact that 
all of my machines are of the latest model. Because, however, every 
location in which my machines are placed is a good-paying one, my 
machines average $40 a week, which is split 50-50 with the location 
owner. So, in practice, while I do require a $15 minimum from the 
location owner, it is in reality no different from the 50-50 split basis 
which is standard throughout the country. 

If the proposed bill to amend the copyright law should be enacted, 
it would cost me $2,382 per anniimn in royalty fees. Unfortunately, 
however, it would probably cost me at least as much to comply with 
the bookkeeping requirements of the proposed bill, in that IT would be 
forced to hire a full-time bookkeeper to take care of the monthly state- 
ments and payments required in the proposed bill. 

I respectfully request the committee to look care fully at the facts 
as presented by myself and others in the industry. If this is done, 
there is no doubt in my own mind that the committee will see the seri- 
ous effect the proposed bill would have on the coin-operated music- 
machine industry in that it will undoubtedly drive marginal operators 
out of business. 


Mr. Rogers. Thank you, Mr. Elster. 
STATEMENT OF HARRY LEE MURPH, COIN-MACHINE OPERATOR 
Mr. Mvrrn. My name is Harry Lee Murph. I live in Hartsville, 


a hs 

T am sorry the other chairman is not present, but to cut mine short, 
my Juke ‘boxes hold 948 records. To point out the reason for this simple 
statistic here, some committee members here have asked for 100- per- 
cent aceuracy, so | compiled this as of the present day. 

My jukeboxes hold bee records. Some of my machines can play 
both sides. I can offer a selection of 1.468 tunes. Under this bill I 
would be required to pay $18. 96 a week to ASC ok which is, of course, 
based on not only the selections which are available for play but also 
includes 428 tunes which cannot be played on my mac hines. 

I would like to point out the fact that all operators are not wealthy 
operators, My prese nt inde! rte «dn ess to loc: al ban! KS for equipme nt pur - 
chased 1s &7.100: outst: wnding open accounts, ap proxunately S500, 
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But there is also a note of $5,800 of money borrowed during the first 
year of my business which I have never been able to retire. 

I would like to go on record as opposing this bill, as it is my firm 
belief that I cannot continue to operate my business profitably with 
the addition of further expenses of any kind. 

I also have with me a copy of my 1950 income-tax return which I 
would like to make available to any and all committee members. It is 
self-explanatory and very simple. I welcome the use of it to you if 
Vou so desire. 

Mr. Reep. Thank you. 

(Mr. Murph submitted the following statement :) 


STATEMENT OF HArRkY LEE MurpeH, CorN-MACHINE OPERATOR 


My name is Harry Lee Murph. I live in Hartsville, S.C. I am married and 
have three children. I am an operator of coin-operated phonographs and pinball 
machines, a business which I entered in 1946. At present, the number of juke- 
boxes I have on location is 40 and the number of pin machines, 15. L have never 
operated any type of gambling device. 

At present I operate machines made by two different manufacturers and until 
recently I operated four different makes. All makes of machines are available 
to me and I am the subject of a sales campaign by all manufacturers. I can 
buy any make of machine I wish, on credit or cash terms, as I wish. All of my 
equipment is placed on location on a 50-50 basis with the location owner, 

My 40 jukeboxes hold 948 records, but since some of my machines can play 
both sides I can offer a selection of 1,468 tunes. Under this bill I would be 
required to pay $18.96 a week to ASCAP which is, of course, based on not only 
the selections which are available for play but also includes 428 tunes which 
cannot be played on my machines. 

I replace about 100 records a week, but if this bill were passed I would have 
to reduce this number of replacements, since my income is not sufficient to absorb 
the cost of royalties and continue my present rate of replacement. My average 
income on 15 pin machines is $8 per week per machine. My average income on 40 
jukeboxes is $6.87 per week per machine. Under this bill ASCAP’s share per 
week per jukebox would be 471% cents. These tigures are based on January 1952. 
My present indebtedness to local banks for equipment purchased is $7,100; out- 
standing open accounts, approximately $500. There is also outstanding a note 
for $5,800 of money borrowed during the first year of my business, which I have 
never been able to retire. I have with me and I would like very much for any 
and ail committee members to examine, my 1950 Federal income-tax return, 
which is simple and self-explanatory. 

I would like to go on record as opposing this bill, as it is my firm belief that 
I cannot continue to operate my business profitably with the addition of further 
expenses of any kind. 


STATEMENT OF HAL SHINN, MUSIC-MACHINE OPERATOR 


Mr. Suinn. My name is Hal Shinn and I live in Gaffney, S.C. 1] 
am 38 vears old and have a wife and two children. Tam an operator 
of coin-operated phonographs and have been in this business for 6 
years. Iam a member of the Rotary Club, the chamber of commerce, 
and am past president of the junior chamber of commerce in my home 
town. 

The partnership of which T own 50 percent currently own 66 coin- 
operated phonographs which consist of Wurlitzers, AMI’s and Rock- 
Olas. 

I am not going to read all this as you have it. I want to say my 
record cost per machine is $19.80 instead of $29.80 as the record 
states. I figure I make approximately 45 cents per week per phono- 
graph. 
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If the bill is passed it will cost me 48 cents per week per phonograph, 
approximately. 

If I may, I would like to tell a little story. It won't take but a 
minute. It kind of expresses my opinion of this bill. 

In the low country of South Carolina, on the plantations, particu- 
larly the plantations next to Dr. Archibald Rutledge’s ancestral home, 
this plantation was bought by a northern interest that was going to 
modernize the old plantation and bring white employees to farm from 
Pennsylvania. It seems that the descendants of the slaves on Dr. 
Rutledge’s plantation heard the rumor and became extremely worried 
and approached Dr. Rutledge on the subject if the rumor were true 
or not. Dr. Rutledge admitted that it was. They objected very 
violently. He asked the reason for their objection. They said, “Us 
Negroes has got all the white folks down here we can support.” Us 
jukebox operators have got all the burdens we can bear. I will appre- 
ciate it if you gentlemen will kill this bill. 

Thank you. 

(Mr. Shinn submitted the following statement :) 


STATEMENT OF Hat SHINN, Musitc-MACHINE OPERATOR 


My name is Hal Shinn and I live in Gaffney, S.C. IT am 3S vears old and have 
a wife and two children. T am an operater of coin-operated phonographs and 
have been in this business for 6 years. I am a member of the Rotary Club, the 
chamber of commerce, and am past president of the junior chamber of commerce 
in my home town. 

The partnership of which T own 50 percent curerntly owns 66 coin-operated 
phonographs which consist of Wurlitzers, Ami’s, and Rock-Olas. The partner 
ship also owns approximately 50 coin-operated amusement games. On every 
location where I have coin-operated phonographs | split the gross take with 
the location owner on a 50-50 basis. From the phonographs which I own, I 
have an average income, after the location owner's 50 percent, of $8.25 per 
machine. From this $8.25, Federal and State excise taxes take about $1, serv- 
icing the machine costs approximately 81, and records cost approximately $2.80 
per machine, which leaves the partnership $3.45 per machine to cover depreci- 
ation, income from invested capital and salaries. On this basis the total part- 
nership income for the year 1950 was approximately $6,000 

My partner and I are strongly opposed to the proposed amendment to the 
copyright bill since, should it be enacted, we would be liable for payments of 
$1,867 per year, and in addition would be subjected to an intolerable bur 
den of attempting to comply with the reporting requirements of the proposed 
act that copyright holders be notified monthly as to the number of songs which 
have been played on my machines. It would be impossible for us to do that 
additional bookkeeping work since I already work 10 hours a day, and it would 
be out of the question to hire additional help since that expense, in addition to 
paying $1,867 per year, would result in my making such a small profit margin as 
to require my partner and me to go out of business 

I sincerely request the committee to consider these facts and in so doing to 
reject the proposed amendment to the copyright law. 


Mr. Cuarrerz. Mr. Bowden. 


STATEMENT OF SIDNEY H. BOWDEN, OPERATOR OF 
COIN-OPERATED MUSIC MACHINES 


Mr. Bowpen. My name is Sidney H. Bowden. My business address 
is 125 Lumpkin Street, Athens. Ga. I am married and have two 
children and am a deacon in the First Christian Church. Tam treas 
urer of the Layman’s League. [have been an operator of coin 
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operated music machines since 1945 and have no other business. My 
livelihood depends solely on my music machines, and I have never 
operated any other type ‘of coin-operated machine or device. 

In the interest of time, I will forego all these figures because I am 
sure you have heard enough of them by now. But I would like to 
mention one little thing on this subject about whether or not the 
author, that is, the composers and the artists, are satisfied. I had an 
occasion one time to meet Eddie Arnold. I do not know whether you 
may be familiar with him, but he had the distinction of selling, I 
think, at Jeast a million or more records. He composed the records 
and he was the artist on that record and he sold over a million copies. 
That is a rare distinction insofar as artists and composers go. 

I met this gentleman through one of the record distributors in 
Atlanta. He was appearing at the Roxy Theater. So the distribu- 
tor carried me up and introduced me to Mr. Eddie Arnold. He said, 
“Mr. Arnold, this is Sam Bowden.” Mr. Arnold says, “How do you 
do.” Then he went on to say, “Mr. Bowden operates quite a number 
of coin-operated musie machines.” ; 

Well, the minute he said that, he took me by the hand and said, 
“Wouldn’t you please come in.” And he showed me all around his 
dressing room. He was a very very cordial person to me. In my 
opinion, if he thought that I in any way was mistreating him or in- 
adequately compensating him for his services or his talents I do not 
believe that he would have shown me that hospitality. 

In fact I thought at the time when he said that, this is what ran 
through my mind, that it all summed up that I might have been his 
great benefactor and that my health was his wealth and I have met 
other men, other composers and other artists. I do not have to men- 
tion thera all but I do receive Christmas cards from such notables.as 
Doris Day, who records, and they all seem to be extremely grateful 
that we are in the coin-machine business. And I do not know of any 
dissatisfaction on their part—there may be some—but so far as I 
know, I have never been touched on that subject. 

Needless to say I am sure you realize by now I oppose the proposed 
bill. That isall I have to say, but I would like to mention this. Since 
there has been so much talk about the money that people made in the 
business, I have a statement of my operations for 1950. In fact, I 
have two. I also have a copy of my Fe “leral tax return for 1950. I 
would be glad for any of you to examine it if you care to. 

Mr. Reev. Thank you, Mr. Bowden. 

Mr. Cuarrerz. Mr. Blalock. 


STATEMENT OF FLETCHER A. BLALOCK, PRESIDENT OF FAB 
DISTRIBUTING CO. 


Mr. Buarock. My name is Fletcher A. Blalock of 1019 Baronne 
Street. New Orleans. La. My present occupation is president of FAB 
Distributing Co., Inc., and I am the principal stockholder of the 
corporation, Our principal business is the distribution of Wurlitzer 
coin-operated music machines, in portions of the States of South 

Carolina, Georgia, Alabama, Mississippi, Louisiana, and a section 
of west Florida. We maintain offices in Columbia, S. C., Atlanta, Ga., 
and New Orleans, La. We employ 36 people. 
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I have personally been connected with the coin-operated phono- 
graph business for more than 20 years, first as an operator and then 
as a distributor. 

I made a few notes here. We purchase phonographs from Wurlitzer 
Co. We resell them to the operators. The operator in turn places 
them on locations on a percentage basis with the location owners, 
usually on a 50-50 basis. 

There are approximately 1,000 operators in our territory and ap- 
proximately 40,000 to 50,000 phonographs, we estimate in the area. 
Which would give an average of 40 to 50 phonographs per operator. 

There are various sizes of operators. Some of them may have 10 
phonographs, some maybe more. Possibly very few have less than 
10 but the average would be 40 to 50. I know most of these operators 
personally, having been in the area, traveled the territory extensively 
myself. I have become acquainted with most of them, the type of 
laborers they have and as a whole you will find them to be good clean 
citizens in their communities. 

There is competition between distributors. In other words, dis- 
tributors selling makes and we are competitors and the business is 
very competitive. We have salesmen who regularly travel the ter- 
ritory. We call on the same customers they do. We all try to sell 
them. 

The operators themselves have considerable competition among 
themselves. In other words, it is not closed, boxed-off territory in 
our area. As far as I know there are no associations. The South is 
considered possibly good jukebox territory. In some respects, that 
is good. In more than just income for the reason there are certain 
hazards. The buildings that phonographs are housed in or placed in 
in most instances are not as substantial as the buildings are in other 
parts of the country. The phonographs are therefore exposed to de- 
terioration and in certain sections of the company’s line we do have 
a climatic condition there that creates a corrosion in amplifiers and 
causes considerable extra expense to the operator, 

Therefore, good locations that we consider top locations, there have 
to be, if they were not the operator conld not purchase new equip- 
ment and keep his business alive. In other words he must buy for 
the reason that if he discontinued, his business would naturally get 
to the point where it would be on the diminishing point side. He can- 
not just take it all out and not replace for the top locations. He must 
take it out of top locations and move it down to the next location. So 
on down until he gets down to what you would consider a fair location. 

Well, if you take the fair locations and tax them too much as I think 
this bill would, then these particular fair locations plus some of the 
others would probably have to go ont of operation. 

Operators having heavy cost in the operations, I do not believe they 
can stand additional payments of royalties, 1 do not believe on their 
operations. Any additional payments would hurt the authors and 
composers by removal‘of phonographs from these medium income 
locations reduce the number of records that they would purchase 
which would in turn give revenue to authors and composers under 
the present 2 cents per side or 4 cents per record. 

Authors and composers, I think, receive fair pay from the operators 
at the present time. I do not believe it is fair to tax the operator any 
further on his take from his business. 
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Mr. Reep. Thank you. 

Mr. Reep. If there are any other witnesses here who prepared state- 
ments they can put them in the record at this point and they will go in 
as oral testimony if you wish. 

Mr. Cuarretz. Mr. Chairman, I say that by prearrangement with 
Chairman Bryson, I had asked for about 30 minutes in the morning to 
finish up. I would like to do this; there are some witnesses who have 
to leave tonight. I would ask that they put their statements in the 
record. 

The two or three witnesses on different matters that are not repeti- 
tious whom I would very much like to present first thing in the morn- 
ing but I think we can complete our presentation in another 50 
minutes, 


STATEMENT OF LEO L. JONES, FORMER OPERATOR OF 
MUSIC BOXES 


Mr. Jones. My name is Leo L. Jones, and I live at 1904 Northeast 
Seventy-eighth Avenue in Portland, Oreg. I was coowner of the 
Softone Music Service and operated my business from my home until 
December 31, 1951. As of that date I sold out to my partner. We 
operated 31 locations. I should also like to point out that I am a 
respected citizen in my community and not a racketeer or gangster 
as Senator Kefauver inferred in his statement the other day. I have 
held various offices in my local PTA for the past several years, and 
before entering the jukebox business I had been a banker for 9 years. 

In May of last year a group of the small operators in Oregon, in- 
cluding myself, started an association, now known as the Oregon 
Music Association, and I was elected their president. I still hold that 
position, at no salary, and am now representing the members of our 
association. There are about 300 operators in my State and about 60 
of those have joined the association. 

In addition, I have three letters written by some of my former 
associates Which I would like to enter in the record. 

Mr. Reep. ‘They may be received. 

(The letters referred to are as follows:) 

MARION CoUNTY AMUSEMENT Co., 
Woodburn, Oreg., January 29, 1982. 
SUBCOMMITTEE ON H, R. 5473. 

DEAR MEMBERS: I am writing my convictions pertaining to the very unjust 
Bryson bill, H. R. 5473, which is in your hands. 

First of all, I would like to bring to your attention that a music-machine 
operator like myself is a very small businessman and not in any way connected 
to any syndicate or form of gambling. The general public has in the past con- 
nected our business with the rackets just because a jukebox has a coin slot on 
it. I believe you have even read articles in newspapers putting us in that 
category. Our business is just as clean as a grocery store or any other small 
business. I am as well respected in my community as any other person and 
1 wouldn't want it any other way. 

If this bill was passed I would be forced out of my business by this additional 
tax. At the present time my machines are taxed on an average of over $30 per 
year per machine. My average income per machine is $8 per week. Out of this 
I must pay employees, record costs, repairs, parts, and provide a way to buy 
current model machines, which cost from $800 to $1,100 each. An additional 
$52 per machine per year would put me nearly completely out of business in all 
places, but would for sure in over half the places. 
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In the past year, at our present tax rate, my route showed a loss in over-all 
operation. We here in Oregon have tried to get the OPS administration to 
grant us an increase in charges to the publie of from 5 to 10 cents per play per 
record to defray our increased operating costs, but were flatly refused. It seems 
that people in our class of business aren't even considered American citizens 
any more. I believe without a doubt had this increase been asked for by any 
other business with the same reasons, it would have been granted without any 
doubt. 

In closing I wish to point out one other thing as I see this bill. It seems that 
the Bryson bill if passed would only benefit the copyright owners. At the same 
time our Government would have to police and enforce the law. I would much 
rather see our Government tax us an additional $10 per year and use this 
money for our country in times when taxes are needed so badly to finance our 
defense effort. I sincerely hope you will give your every consideration to defeat 
the Bryson bill, which is only an amendment to the present copyright laws. I 
won't be able to thank you enough if you can help keep small-business men like 
myself in business. 

Very truly yours, 
MARION COUNTY AMUSEMENT Co. 
MARSHALL R, McKEE, Owner. 


PORTLAND, OReG., January 29, 1932. 
SUBCOMMITTEE ON H, R. 5475. 

Dear Sirs: I would like to see the Bryson bill, H. R. 5473, defeated because 
I feel that it will be very detrimental to my business. 

As I see it, the only ones who would gain would be the copyright owners of 
the tunes, which I feel, we, the jukebox operators, popularize. 

I operate several machines in various locations and after I pay wages, records, 
parts, etc., I am fortunate if I clear $2 per machine. If the Bryson bill 5473 
is passed we will be forced to pay this additional 2 cents per record. It will 
all go to the copyright owners and the Government will not benetit. 

The music association of which I am a member requested to increase play 
from 5 cents to 10 cents. This increase was refused. Our operating expenses 
have increased, also wages, parts, records have increases in price. Our juke- 
boxes have more than tripled in price in the last 8 years. 

I would like very much to stay in business, but if Bryson bill 5473 is passed 
1 will have to curtail my expenditures, lay off help, and work 24 hours a day 
myself. 

During the past few months I have had to borrow on my home, car, and 
furniture in order to meet expenses. 

I would appreciate your consideration of this letter, and would appreciate 
your voting “no” on Bryson bill 5473. 

Thank you. 

Very truly yours, 
LL BULGIN Music Co., 
LL BULGIN, 
Portland, Oreg. 


JANUARY 31, 1952. 
To Whom It May Concern: 

Referring to the Bryson bill, H. R. 5437, we believe this bill to be unjust to 
small business in many ways. 

We now pay a royalty of 4 cents on each phonograph record purchased from 
the various manutacturers Any additional royalty would absorb the small 
net profit we are now making on our business, 

If this bill became law it would be necessary for us to discontinue operation 
of at least one-half of the machines we now have on location, thereby working 
a severe hardship on the smaller establishments. Also, it would necessitate the 
cutting of our payroll proportionately by dismissing 50 percent of our present 
employees. 

Since the last war our operating costs have more than doubled, the cost of 
machines and records have nearly tripled, parts and labor have doubled, and due 
to OPS regulations we are still required to furnish musie at 5 cents per play. 

At the present time a yearly license is paid to the city, State, Government, and 
sometimes county on these machines, this, together with the enormous increase 
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in operating costs without any additional revenue, paying a double royalty on 
records would be prohibitive. 

We are fortunate, indeed, if we can show a net profit of 6 percent on our invest- 
ment: any further curtailment of this small profit by paying a double royalty, 
which would compare to paying double taxation in other cases, would surely be 
disastrous to our business. 

Very truly yours, 
JoHN WELCH Music Co., 
By JoHn W. WELCH, 
Portland, Oreg. 

Mr. Jones. I also have my financial statement for 1951, if you would 
‘are to have that. 

Mr. Reep. I don’t think that would be necessary. 

Mr. Jones. If this bill were passed, my former partner and the rest 
of these small-business men would be forced to remove many of their 
automatic phonographs from the smaller locations on their routes. 
My former partner operates several machines in locations where the 
gross income per week does not exceed $10, of which he received 50 
percent. Out of his $5 he must buy records, parts, needles, tubes, 
pay taxes, and allow for depreciation on the equipment. This leaves 
him with very little to take home for a bare existence. Now that he 
has no partner, it will be necessary for him to hire additional help. 

Both the location owners and the operators are already taxed b 
city, county, State, and Federal Governments. If the Bryson bill 
is passed, he will be forced to pay an additional tax of 2 cents per 
record per week, none of which will go directly to any of the Gov- 
ernment agencies. Two cents per record per week doesn’t sound like 
much, but it will amount to as much as $52 per year on many of his 
machines. 

At present he pays 4 cents per record, which is included in the 
purchase price and is split between the publisher and the composer. 
The 2 cents a record per week under the Bryson bill could mean an 
additional 20 cents per record, if he were to use a record for 10 weeks. 
With records currently selling for two to three times what we paid 
for them in 1941, this additional cost would be extremely burdensome. 

Other costs of operating an automatic phonograph route have also 
increased proportionately. Labor, taxes, parts, automobile operatin 
costs, and the prices of equipment have all been greatly increased. 
For example, before the last war an automatic phonograph cost us 
from $300 to $400. Now the same make of machine costs from $800 
to $1,100. At the same time, there has been no increase in our gross 
income. 

A few months ago I personally appealed to Mr. DiSalle, the OPS 
Administrator, to increase play from 5 cents to 10 cents on some 
of my machines, but my request was officially refused. Therefore, 
we have no chance to pass the increased cost of operating on to the 
general public. 

In conclusion, I would like to point out that if this Bryson bill, 
H. R. 5473, becomes law, it will force us to curtail our purchases of 
new equipment, cut our record purchases drasticaily, and economize 
in every way possible to remain in business. 

Indirectly the Federal Government will suffer greatly due to a 
loss of income taxes from all those who supply us with our records, 
parts, and machines, as well as the taxes we pay as small-business 
men. 
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I hope you will give this statement your attention and defeat the 
Bryson bill, 5473, which is an amendment to the copyright laws. 1 
will appreciate anything you can do to help us continue as small-busi- 
ness men in private enterprise. 

Mr. Reev. Thank you, Mr. Jones. 

Mr. Jones. Thank you, sir. 

Mr. Reep. The committee will adjourn until tomorrow morning 
at 10 o’clock. 

(Whereupon, the committee adjourned at 5:05 p.m., until Thursday 
morning, February 7, 1952, at 10 a. m.) es 








TO PROVIDE FOR RECORDINGS INFCOIN-OPERATED 
MACHINES AT A FIXED ROYALTY, RATE 


THURSDAY, FEBRUARY 7, 1952 


House or RepReESENTATIVES, 
SuscomMirree No. 3 oF THE COMMITTEE ON THE. J UDICIARY, 
Washington, D). C. 

The subcommittee met at 10 a. m., pursuant to adjournment, Hon. 
Joseph R. Bryson (chairman) presiding. 

Present: Mr. Joseph R. Bryson, Mr. Edwin E. Willis, Mr. Shepard 
J. Crumpacker, Jr. 

Also present: Mr. L. James Harris, committee counsel. 

Mr. Bryson. The subcommittee will be in order. 

We are here today for further consideration of H. R. 5473. 


STATEMENT OF WILLIAM E. BROWN, JR., PHONOGRAPH 
OPERATOR 


Mr. Brown. My name is William E. Brown, Jr. I represent the 
Brown & Pinkerton Music Co. of 1543 Renner Drive, Dallas, Tex. 

I am a co-owner or partner in that business, a full partnership; it 
represents our entire income. We have no outside interests other than 
the partnership. 

I am 31 years of age, married, and the father of three children. My 
partner, H. D. Pinkerton, is 33 years of age, married and they are 
expecting their first child. He also supports his mother who is in ill 
health. 

I make the above statements to get over to you that we are repre- 
sentative of the average American family, not a separate class of 
people. 

We have been in the coin-operated music business, jukebox, for 11 
vears, 5 of which we have been in partnership, owning our own juke- 
OXES. 

It is a good business. We like the work and you might say it is all 
that we know, since we entered the business before we were grown. 
We make a living for our family and are constantly striving to better 
ourselves in every respect. 

So the following statements are made not because we dislike the 
coin-operated music business. They are made because we oppose the 
Bryson bill. First, our business will not stand any increased operat- 
ing expenses, licenses, or taxes. Second, the monthly reports required 
under the bill are ridiculous and unworkable. 

Now let’s look into our business and see without doubt why it will 
not stand the payments we would have to make under the Bryson bill. 
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We operate about 35 jukeboxes at all types of locations, both food 
places and taverns. 

We install all music equipment, change records, keep equipment 
repaired, at no cost to the cafe owner. We split the gross receipts 
with all cafe men on a 50-50 basis. 

We have invested in equipment approximately $16,000. Our 
phonographs consist of all ages of models from the newest to many 
over 5 years old. 

During 1950 we collected for our part about $16,389.40. Our ex- 
penses were: Records and needles, $2,359.16; other expenses such as 
car, taxes, telephone, insurance, and so forth; depreciation, 35,089. 
This left $6,151.24 for wages and profit to operate this route. Our 
route requires about 100 man-hours per week, which means each 
man-hour earned about $1.25. 

Under the Bryson bill we would pay profit on our route as follows: 
24 machines at 20 records, $499.20; 11 machines at 50 records, $572; a 
total of $1,071.20. 

Not‘only would we have to pay this cash to the composers and 
publishers, but also we would be required to make the monthly re- 
ports to each composer and publisher. 

We purchase about 300 records per month and they go on 35 juke- 
boxes. In addition to this, we move records from one jukebox to 
another each week. We have no ready way to determine who owns 
the copyright on a tune since it does not appear on each label. It 
would be a tremendous task to go through catalogs listing all com- 
posers and publishers each month to find this information. So you 
can readily see this would bring on a tremendous monthly expense, 
the amount of which we cannot estimate for sure, but we would 
guess it to run as high as $100 per month on our route. 

Now for a little subtraction. Let us take the $6,151.24 which is 
our net profit before our wages are taken out, and subtract from it 
the fee we would have to pay, $1,071.20. Our answer is $5,060.04. 
Let us also subtract from this $5,060.04 the expense of making the 
monthly reports, $1,000. This leaves $4,060.14 for 5,200 man-hours 
of work, where the men doing the work have $16,000 invested. 

It might be brought up that we have other income, which we do. 
It cle ared us during 1951 approximately $5,900, This other income 
is repairing jukeboxes for our competitors. 

To care for our entire business we each put in about 70 hours per 
week, or 3,640 hours per year. We each earned a net profit of ap- 
proximately $4.900 which figures almost $1.35 per hour. 

Bear in mind that our jukebox route, which is the thing under 
consideration, earned: us only about $1.25 per man-hour. The fees 
we would have to pay under the Bryson bill, plus additional expenses 
of the monthly reports, would take up to 45 cents of this already 
small earning of $1.25, leaving us about 80 cents per man-hour of 
work, 

So when you break it down to an hourly basis the earnings of this 
business seem hard to believe. However, you have our figures and we 
know they are correct. We know our route is representative of the 
coin-operated music man in Texas. We have seen enough statistics 
on the business to know that our route is in line with the average Texas 
route of jukeboxes. 
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You might ask why this is so. Has it always been this way? If 
not, what caused this business to get into this situation’ Here is 
what we think caused this situation: 

Our revenue from a tune is 5 cents, 215 cents to us, 2% cents to the 
‘afe, same as during the thirties. 

Cost of new phonograph 10 years ago was $350. Now it is $1,050. 

Cost of records 10 years ago was 21 to 25 cents wholesale while now 
they cost 55 to 85 cents wholesale. 

New models cause us to be continually buying new equipment. 

There is no ready market for the resale of a used jukebox. 

It has been a pleasure as a coowner of Brown & Pinkerton Music 
Co. of Dallas to appear as a representative of the coin-operated music 
men of Texas and the Southwest trade territory. 

If I did not say so, we operate in all types of locations, food loca- 
tions and taverns. Our weekly average for 1951 was 39 a week. ‘The 
competition in Texas is so great that I firmly believe it would be im- 
possible to split otherwise than 50-50. In fact, since we have been 
here, Mr. Lyde from Sherman, Tex., testified he has lost one location 
to competition, free competition. He will go back and try to sell the 
man on getting the location back. Whether he does or not is entirely 
up to the cafe owner. 

Mr. Wituis. I might ask, what were your earnings before Federal 
and State income tax / 

Mr. Brown. All right. Our net earnings on our coin-operated 
music—— 

Mr. Witxis. When you say that, do you have any other? 

Mr. Brown. We run a repair service for our competitors. We make 
service calls and repair machines for our competitors and incidentally 
we have to do more than change needles. It is a highly technical 
job. 

Mr. Bryson. In other words, you repair your competitors’ machines 
so that they can compete with you for operating ¢ 

Mr. Brown. Yes,sir. We have convinced three of Mr. Stone’s loca- 
tions from Dallas that we could give them better service than Mr. 
Stone: within a month after that we were repairing some of his 
machines. 

Mr. Wiis. Proceed, sir. Or let me ask you this: Do you figure 
that this bill would be a burden in the shape of added cost of how 
much ¢ 

Mr. Brown. I have figured in my statement in detail how much 
per man-hour it would cost us. 

Mr. Winuts. What is the gross? 

Mr. Brown. It will cost us 40 cents per man-hour, 

Mr. Wituis. What is the total? 

Mr. Brown. $1,071 plus the bookkeeping cost. 

Mr. Bryson. Per year? 

Mr. Brown. Per year. 

Mr. Wituts. And your earnings before tax, $6,000 for you and your 
partner? 

Mr. Brown. To be split between us. 

Mr. Wittts. It could cost about one-sixth of the amount ? 

Mr. Brown. In cash, plus the detailed bookkeeping, plus the cost 
of that. 
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Mr. Wiis. Seventeen percent. 

Mr. Brown. Yes, sir. 

I will submit my balance sheet as of December 31, 1951, from which 
our Federal income tax will be—— 

Mr. Wituis. Your balance sheet that you are giving us there is the 
same balance sheet and the figures vou have used for your 1951 income 
tax? 

Mr. Brown. Yes, sir. It shows our coin-operated music net profit. 
It shows our service net profit. 

Mr. Wituis. I catch that all right. 

Mr. Bryson. Thank you, sir. 

(The financial statement referred to is as follows:) 


Brown & PINKERTON, Datias, TEX. 


Balance sheet, Dee. 81, 1951 


Assets: 
Current : 
_ =a : 
Notes receivable __ 


Total current assets__ 
Fixed: 
Equipment 
Reserve for depreciation 


Total fixed assete.............= 


ce | ee eee 


Liabilities: 


Notes payable, S. H. Lynch__------- 
Onk OU Bank............... ; 
Total liabilities _-_.______ 
Net worth: 
Capital, Jan. 1, 1951_ 
Less drawings Se es 


et rent, 7001... 
Total net worth 


Total liabilities and net worth 


$697. 28 
360. 00 


ae 


$26, 051. 65 
14, 214. 70 


eee See ee ae RENE ee 11, 836. 95 


12, 894. 23 


$848. 83 
1, 656. OT 


$11, 056. 73 
9, TH2. 68 
$1, 304. 05 
9, 934. 11 
11, 238. 16 


12, 894. 23 


Operating statement, coin-operated music machines, Jan. 1, through Dee. 31, 1951 


Income: Machine receipts_--__----~- 
Cost of goods: - 
Parts and repairs_____-__ : 
Records, 14 percent of our take 


Total cost of goods____- 


Gross profit 

Operating expenses: 
ae 
ee es Facet 
Rent (all utilities paid) —__- 
Local taxes and license __ 
Telephone answering service__ 
WON piri iide oe 
Advertising _____ ee 
Accounting 
Travel 


$15, 700. 93 


2, 952. 99 


awn | Oey UES. OD 


$217. 84 
1. 00 
360. 00 
421. 37 
70. 76 
174. 73 
53. 10 
150, 00 
323.11 
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1 through Dee. 31, 


1951- 
Operating expenses—Continued 
SESS ee Sent Nes $15. 00 
Office a ‘ ‘ 41, 25 
Dues (restaurant association) 31.00 
Contributions 5. 00 
Equipment repairs 146, 75 
Supplies ‘ ; , 40, S5 
Bank charges y Bank account too low) — 4.53 
Entertainment 5. 00 


Depreciation 


3. 600, 00 


Total expenses____—- . ee, ee = aiks 6, 661, 29 
Net profit : —_ ; : re ee Sa 6, OS6. O4 
Operating statement, phonograph service (for competitors), Jan. 1 through 
Dee. 31, 1951 
Income : 
Service receipts—_- oe $9, 444. 20 
ees : BP: 2, 106. OO 
Gross profit__- RR EE aD Fe See ee ay eT eee 
Operating expenses: 
aaah hc nege rencicchigdi anita seneshelics enol San ssancacn: 5 ea oe 
Subcontract_ _ cease 1, 729. 02 
Telephone answe ring service in TO. 76 
Accounting________ eS ee 150. 00 
Ce are Shea ; : kee 1, 323. 11 
Total expenses a a ae ee - o, 490. 73 
ee Re ee EE NE a Ee OEE ae ee eG ice eee 


Mr. Crarrerz. The next item, Mr. Chairman, is a statement by 
Mr. Mitchell Miller of Columbia Records. Mr. Miller was not able 
to be here this morning. I am not going to read his statement but 
only two or three paragraphs from it on an entirely ditlerent subject 
than has been covered here. 

Mr. Bryson. Do they make records? 

Mr. Cuarrerz. They make records. Columbia last vear had more 
hits than any other record manufacturer. This man, Mitch Miller, 
takes the credit for making Columbia the biggest producer of hits in 
the year 1951. This rather lengthy statement of his tells how that was 
possible. I am not going to read the whole statement Inuit about two 
or three paragraphs. 

Mr. Bryson. I was interested to learn from the testimony that the 
jukeboxes, according to your contention, are the greatest agency for 
popularizing music. I would have thonght it was the name bands or 
these disk jockeys on the television and radio. 

Mr. Cuarrerz. This man says that the disk jockeys share with the 
jukeboxes that credit. I would like just to pass this up for the record, 
but here is the story in Collier’s. 

Mr. Bryson. The disk jockeys are very popular, esvecially when 
the disk jor ke ‘Vv mimies the record. Ile does not sing, but he makes 
you think he sings; that is very intr iguing to me. 

Mr. Cuarrerz. Incidentally, Mr. Chairman, my information is that 
a very Jarge percentage at least of an records the disk jockeys use are 
giventothem. They are given the records because they want the disk 
jockeys to play those records. The jukebox people buy theirs. 
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Mr. Bryson. It is voluminous. 

Mr. Cuarrnrz. Iam not going to read but two paragraphs. 

Mr. Bryson. Then you will put this whole thing in the record 

Mr. Cuarretz. This is something that has not been covered. 

To begin with, the phonograph record is in itself a creative produc- 
tion. It is much more than reproduction merely of a musical composi- 
tion written by the authors of the song. The best illustration of this is 
the well-known and regularly occurring fact that one company’s— 
this is on page 2 of the statement—that one company’s recording of a 
particular song will sell and others will not. For instance, the Colum- 
bia recording of Come On A My House, which was recorded by Rose- 
mary Clooney with a harpsichord arrangement, which we at Columbia 
alone made, sold a great number of records all over the country. The 
same song was also recorded by others in substantially different styles, 
but the sales of these other records did not compare with ours. Be- 
cause of You is another song where this was true, and countless others 
can be named. ‘The recording makes a big contribution to the success 
of the melody. 

Mr. Wituis. All what you are pointing out amounts to is this, as far 
as convincing me is concerned: I do not think we will get anywhere 
here if we try to say, “Well, the disk jockey is the primary contributor 
to the welfare of the song writers as against the contention that juke- 
boxes are, or some other medium might be; but may I accept as sub- 
stantial anyway that the jukebox people contribute materially to the 
popularizing of songs?” ‘That is the theme of that statement. 

Mr. Cuarrerz. That is right. 

He points out another thing which has been mentioned here: that 
the popularizing of a song on the jukebox not only sells more records 
and gets more performances on radio but also sells more sheet music. 
He says here, which I have not heard in this record yet, that the com- 
poser gets at least 3 cents a copy on sheet music and sometimes he gets 
from 6 to 8 cents a copy. That has not been emphasized yet. My 
information is that the publisher gets from 6 to 10 or 12 cents for each 
sheet-music sale. That is a big source of income to the song writer. 

Let me sum it up in one sentence. I will not read further from this 
statement. 

Taking ASCAP’s figures alone—taking off the $3 million they spend 
for administrative expenses, taking off the $514 million that they give 
to the publishers—the $514 million left, if divided equally among their 
2,500 composers and author members, would give the average song- 
writer member of ASCAP an income of $2,000 a year annually from 
the performance rights alone. 

In addition to that, you have all these royalties from records. The 
only evidence we put in the record—and it is the only evidence that 
is in the record—is with respect to the big hits where you recall that 
an individual tune brought in $20,000 of royalties under the 2-cent 
statutory royalties. ‘This record has no evidence as to what the aver- 
age successful song writer gets from all sources: sheet music, record- 
ings, and ASCAP. And I do not think, Mr. Chairman, that you can 
fairly ask these small operators whether they think the song writer 
is not entitled to more without any of us knowing what the average 
successful song writer is getting today. The record is barren of that. 

I would like to present as the next witness a man who has a slightly 
different operation. He has promised to take not more than 3 or 4 
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minutes. He is not a typical operator. Mr. Snodgrass from Cali- 
fornia. 

Mr. Wiis. Let me ask just one question. I assure you I am not 
going to delay, and please make your answer very brief. I do not 
want to put you or anybody else on the spot, but this has been running 
through my mind. You seem to be the sort of general of these hear- 
ings and you seem to have a very pretty fair grasp of the problems of 
that industry—and, even assuming that you might be prejudiced, that 
does not mean anything to me—but I think I should ask this question 
of you: 

Now, instead of this appreach, the approach of this bill to impose 
x cent per record or whatever it is on the Jukebox people, do you think 
light could be shed or a solution might be found in perhaps a look-see 
as to whether or not if song writers deserve a raise, as they appear 
probably to, that the solution might lie in trying to study the statutory 
fee and maybe increase that ? 

Mr. Cuarretz. Sir, when I testified before this same committee in 
1947, that was my recommendation on behalf of this same industry. 
We asked at that time that that be done. But I would like to qualify 
that, because that is not my testimony today. IL have got to state that 
for the record. 

At that time we, not having stressed the matter, not having investi- 
gated the situation, were very much impressed by their claim that 
they needed more money. We thought the fair way was to do it that 
way. That involves no licensing of the individual operator. The 
record companies deal directly with the publishers, and they make 
these payments. It avoids all the oppression involved here, and it 
means a very substantial increase. As a matter of fact, in 1947 we 
said we did not care whether you raised the mechanical royalty 1 cent 
or 2 cents, whatever your judgment was. We pointed out, too, that 
that is no hardship on the household user of records, because he only 
buys 40 or 50 records during his lifetime, usually. And, if he had to 
pay another 50 cents or dollar on all the records he ever bought, there 
is no burden there. The principal burden would still be on the big 
users of records like the jukebox users: but there would not be oppres- 
sion on them. The money would be paid when they bought the ree- 
ord; it would be included in the purchase price. 

There are two reasons, why I do not urge that solution this time. 
One is that I agree with Mr. Levine. ASCAP did not take us up on 
our suggestion in 1947. I do not think they want that. They want 
to collect the money themselves. It is not a question of authors get- 
ting the money from statutory royalties. 

Mr. Wituis. I do not not want to listen to prejudiced statements. 
1 do not know that they would fit. Would your group support it ‘ 

Mr. Cuarretz. Not on this record, and for one reason, the reason 
I mentioned earlier. We see no evidence that has been offered in this 
record as to what the composers are getting now. That is the only 
reason. We do not object to going into it. J 

Mr. Bryson. Is not this the final question: Are the jukeboxes using 
somebody else’s property for which they are not paying / 

Mr. Cuarrerz. No, sir: that is the question that ASCAP has pro 
posed. We say we are paying handsomely in proportion to what the 
music user gets from any other source: the jukeboxes are paying more 
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than their share. All of Hollywood is only paying ASCAP $500,000, 
the whole movie industry. 

Mr. Wiiuts. May I suggest this thought—and I think certainly 
there is much substance to what the chairman says: We must look at 
that iy ad right or use or property right without payment. It 
was that thought ‘that made me suggest what I said awhile ago. After 
all, if there is a property right in ASC AP—— 

Mr. Cuarrerz. There is no property right in either one. 

Mr. Wiis. That is what I had in mind: maybe to protect the prop- 
erty right and to enhance its value and to have someone pay for the 
use of that property right. Maybe the approach should be via a stat- 
utory raise rather than a raise through this bill, which is very much of 
an indirect way, as I see it, of recompensing that property right 
through ASCAP instead of through a direct payment to the ones who 
really “have the property right. 

Mr. CrumMpacker. As a matter of actual fact, they are paying the 
2 cents per record to the composer and publisher. 

Mr. Cuarrerz. They are or are not 

Mr. Crompacker. ‘They are. 

Mr. Cuarrerz. Yes. 

Mr. CruMpacker. So, they are not actually using the property 
without any compensation to the man who produced it. 

Mr. Bryson. Does that compensation come from the jukebox oper- 
ators ¢ 

Mr. Wuuts. Surely. 

Mr. Cuarrerz. They pay $2 million a year if we buy 50 million 
records. That, as I have emphasized, goes directly to the orgy aed 
and composer and does not go through ASCAP. They get it in 
proportion to what they do for every record of their tune that is sold; 
they get their share of that royalty. 

Mr. Wins. Let me get this straight now. It appears to me that 
there is some compensation for the use of that property right. Now, 
is that disputed by anybody; that there is some compensation via 
the statutory fee? Is that disputed by anybody / 

Mr. Cuarrerz. Can't believe that it is, except the other side did 
not mention it. 

Mr. Wiiuis. I take it that it is not disputed; that there is compen- 
sation, and that the question is, How much more, if any, should that 
compensation be increased and who should pay for it¢ Should it be 
imposed only on jukebox people or generally upon all who buy the 
records ¢ 

Mr. Cuarrerz. Precisely. 1 think it should be decided on economic 
grounds, 

Mr. Wuiuis. I understand there is a distinction, a preferential 
right, if you please, between the position of the jukebox operators and 
the performers. I am not falling in that trap of saying that I do not 
know about that. I know there is a distinction. I know that in the 
case of performance elsewhere there is dual compensation, one via 
the statutory fee plus another when it is performed. There is only 
one bite at the cherry when it comes to the jukebox operator, I take 
it that that is correct. 

Mr. Caarrerz. Let me give this one simple illustration. One 
operator testified here and stated to you that at the present time, on 
the basis of the number of records he bought, he paid S347 at the rate 
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of 2-cents-a-tune royalty to the author and songwriter and his pub- 
lisher—$347 on this very small business. Under this bill he would 
have to pay an additional, I think he said, $1,800. He concluded—and 
his statement is in the record—that $347 was a fair contribution on 
his part to the songwriter, considering the size of his business, and I 
certainly agreed with him. 

Mr. Harris. Mr. Chaffetz, do you not agree that under title 17 
there is a distinction made between copying and using a work ¢ 

Mr. Cuarrerz. I am not talking about the technicalities of the 
thing. On the technicalities of the thing, Mr. Harris, the Congress 
in 1909 decided what the property right should be. They decided in 
1909—and the law is now well settled—that there is no property right 
in the public performance for profit on a jukebox machine, a coin- 
operated machine. Unless admission is charged, there is no property 
right. 

Mr. Harris. There is a distinction between them, 

Mr. Cuarrerz. Of course. 

Mr. Harris. It is recognized in certain instances that a copy as well 
as a use must be compensated for: that though you call it two bites 
of an apple, in reality it is two different bites of an apple. 

Mr. CHarrerz. Congress has power to provide three different 
bites. I donot dispute that. All Tam saying here is that this is really 
an economic question. IT think, in all justice, the committee should 
view this on the basis of economics. We have given you 

Mr. Wiis. That is the way I viewed it. Who is going to pay for 
it? Somebody is entitled to more money. Who is going to pay for it? 

Mr. Cuarrerz. We have made the best effort we know to give you 
the economics of our side of the industry. I still repeat, in all due 
respect, I have not seen any presentation of the economics of the other 
side of the picture. I have not seen any presentation of what the aver- 
age successful song writer now gets from his music. There are only 
three Witnesses who have testified here that | know of—Mr. Harbach, 
Mr. Bob Merrill, and Captain Anderson vesterday—and each of them, 
so far as I can see, avoided telling the committee what lis total income 
is from music. None of them did that. You do not have any evidence 
in this committee record on that. 

Mr. Harris. I believe Mr. Willis’ question was to the equities of the 
situation. He realizes that an economic question is involved. 

Mr. Bryson. Were you going to answer Mr. Willis’ question when 
he asked someone to stand up and testify ? 

Mr. Finketsrern. I did not want this record to indicate that no 
one stood up when Congressman Willis asked a question which, if I 
understand it, was this: Is any payment being made for the property 
right about which we are speaking here—the performing rights— 
when the 2 cents is paid by the manufacturer of the record! I would 
like to point out that Congress itself in 1909 expressly provided that 
the payment of that 2 cents shall not free the record from contribution 
to the copyright owner when public performances for profit are given. 
Congress expressly recognized the separation of the two rights. And 
Congress then was of the mind that the manufacturer should not carry 
the burden for more than the manufacture itself; the 2 cents paid for 
the use of the record in the home. 

Now, then, we have this other exception grafted on. 





91590—52—-ser. 11, pt. 2——-15 








318 RECORDINGS IN COIN-OPERATED MACHINES 


Mr. Wituts. The use of the record in the jukebox, too, not only 
the home. 

Mr. Finkersrern. No; we have another exemption grafted onto the 
1909 act, in relation to the state of the art as then existing with respect 
_to com-operated machines. [T would like to discuss this later in our 
part of the presentation. It has no similarity to the present-day juke- 
box except that both of them had a coin slot in which you could drop 
acoin. IT would just like the record to be clear on the position taken. 

Mr. Cuarrerz. May I say just one sentence in reply to that; the 
1909 statute said that public performance on a jukebox shall not be 
considered a public performance for profit. They denied any right. 
The reason was that this was just a nickel business. It was a nickel 
business; it is still a nickel business today, which is the same reason 
that existed at that time. 

I will proceed with the next witness, if you wish. 

Mr. Crumpacker. As I understand your opposition, it is based on 
two theories: first, that there has been no showing of a need on the 
part of the composers; and, second, that in any event you think this 
bill puts too great a burden on the jukebox operators. 

Mr. Cuarrerz. Financially, and with oppressive provisions. 

Mr. Crumpacker. You are opposing it on both those grounds ? 

Mr. Cuarrerz. That is a summary of my whole position; yes, sir. 

(The following statement was submitted :) 


STATEMENT OF MrrceHect, Mincer, Drrecrer, Popurar Recorps Division, CoLUMBIA 
Recorps, Nc. 


My name is Mitchell Miller; I am generally known as Mitch Miller. I reside 
in Rockland County, N. Y., and I am director of the popular-record division of 
Columbia Records, Inc. IT have held this position at Columbia Records for 2 years, 
during which time IT have been responsible for the selection, arrangement, and 
recording of such outstanding popular successes as Come Ona My House; Cry; 
Cold, Cold Heart: Shrimp Boats; Jalousie: and Because of You; Columbia 
Records is one of the largest companies in the popular-record field. 

Before joining Columbia Records, I was with Mercury Records in a similar 
position, and for 18 vears before that I was a musician with the CBS Symphony 
Orchestra. 

I should very much like to have appeared before your honorable committee 
in person, but unfortunately IT must be in California for recording sessions 
which have been scheduled well in advance and whose date cannot be changed. 
Under the circumstances I am submitting this statement to tell the committee 
what I know about the function of the phonograph record in the promotion of 
popular songs, and the usefulness of the coin machine in the promotion and 
sale of the phonograph record and therefore in the enhancement of the income 
of the song publisher and sone writer. 

I submit these remarks at the request of the coin-machine operators, but I 
want to emphasize to this committee that as between the music publishers and 
composers on the one hand and the machine operators on the other I have no 
favorite. My interest is in the sale of phonograph records. It happens that 
publishers and composers make a great deal of money from the sale of phono- 
graph records, while coin-machine operators purchase a great many records 
and also help to promote the sale of records by exposing our product to the ears 
of a large-listening public. So in a sense we all have a common meeting ground. 

Since this proposed bill to amend the Copyright Act concerns phonograph 
records, I feel I should start by giving a little background on the recording 
business. To begin with, a phonograph record is in itself a creative production. 
It is much more than reproduction merely of a musical composition written by 
the authors of the song. The best illustration of this is the well-known and 
regularly occurring fact that one company’s recording of a particular song will 
sell and another’s will not. For instance, the Columbia recording of Come On 
A My House, which was recorded with Rosemary Clooney with a harpsichord 


arrangement, Which we at Columbia alone made, sold a great number of records 
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all over the country. ‘The same song was also recorded by others in substantially 
different styles, but the sales of these other records did not compare with ours. 
Because of You is another song where this was true, and countless others can be 
named. 

In other words, the recording company is not just a mechanical agency doing 
a mechanical jol-—it is a producer and editor of any seng the writer or pub- 
lisher brings to it. No song is recorded as written or copyrighted. As a matter 
of fact, all we at the record companies ordinarily get when a song comes to us 
is a lead sheet, the single melody line. Many of the popular writers do not even 
set down the harmony of their tnnes; in fact, do not even know how to do so. 
It is my job and the job of men in similar positions in other Companies to select 
the song that we want to record: then to determine the treatment that will make 
it sound best (and there is, of course, a wide variety of possible treatments) : 
then to choose among the available vocalists for the style I believe is best suited 
to that song and treatment; then to plan and to provide the instrumental back- 
ground—perhaps a small group, perhaps a large orchestra to furnish a lush 
background setting, or perhaps something completely novel such as the harpsi 
chord in Come On A My House; and, in short, I must provide a musical presenti 
tion to the public from my over-all conception of the song. The commerciu! 
success of the recording depends upon this over-all conception and upon the way 
the over-all conception is presented to the public. That is why one company’s 
recording of a song will sell a million copies and all the other recordings combined 
wilt sell only a sinall fraction of that. 

Music publishers and writers all recognize the importance of the phonograpls 
record to them. It brings them royalties which are paid by the record manu 
facturer on each record and are then by common practice, divided evenly between 
the publisher and writer. Perhaps even more important financially to them, 
record sales boost the sales of sheet music, from which both composer and pub 
lisher reap large benetits if the sale is at all sizable. The composers get at least 3 
cents a copy on sheet-music sales, and in some cases the share of the composer may 
go up to 5 or 6 cents a copy. Publishers do not go around trumpeting how much 
they make on sheet music——-obviously, the writers would be cut for a bigger cut 
if they had accurate figures—but a publisher’s sheet-music revenue is generally 
accepted as anywhere from 6 to 10 or 11 cents per copy. 

So completely do the music publishers and writers today recognize that without 
records their songs are worth very little that most publishers will not even print 
copies of a song unless they can get one of the recording companies to make a 
phonograph record. Publishers are so anxious to have their songs recorded that 
although there can be no exclusive rights on recording once one company has 
made a record of a song, they will frequently commit themselves not to show a 
song to anyone else until after the release of a recording, if one manufacturer 
will record it. 

Without record sales, publishers and composers can expect only small sheet- 
music sales. A good illustration of this is found in the songs from two immensely 
successful Broadway musical shows, The King and I, and Guys and Dolls. The 
songs from these shows have not caught on well on individual records. And, in 
spite of the success of the shows themselves and the size of the audiences that 
nightly hear them, these songs, taken individually, are not what could be called 
big sellers on sheet music. 

The writers also recognize that without the phonograph record they cannot hope 
to make any money from their music. Many popular-music writers, including 
some of the most successful, do not even go to a publisher with their songs at 
first. They begin their efforts to place their music by going to the record 
companies. They know that, if they can obtain a recording commitment, then 
any publisher will take their song, and they can also demand a bigger advan 
from the publisher. 

The recording business makes substantial investments in songs. The final 
recording of a song represents an investment of many thousands of dollars 
Before the recording company can break even on any popular soig, it must sell 
tens of thousands of records, in some cases as many as 50,000 records. 

There are two principal ways of promoting the sale of phonograph records : 
Through the coin machines and through the disk jockeys who play records on 
the radio. Our company, like all the record manufacturers, Inaintains a promo 
tional organization which concentrates on both the machine operators and the 
disk jockeys. The best kind of advertising for any musical work is the p blic 
performance. The best way we know is to reach the potential customers for 
our records is to expose the song to the public as frequently as possible through 
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the disk jockeys and the coin machines. Every record manufacturer and 
every song publisher is constantly soliciting and promoting the machine opera- 
tors and the disk jockeys to use his songs. 

As to whether the coin machines are more effective than the disk jockeys in 
promoting the sale of records, or vice versa, no one can say. We know that 
both are important, and we do know that there are songs whose development has 
come entirely from the coin machine. I do not say that the coin machine is 
more important in the sale of a record than the disk Jockey, but of its importance 
there can be no question. 

Music publishers themselves recognize the importance of the coin machine 
in the exploitation of songs. Many of the large publishers buy a certain num- 
ber of records and either give them to selected machine operators or sell to them 
at reduced prices in order to obtain promotion for their songs and create a 
demand for records by other machine operators. (This form of exploitation, 
the use of a few hundred give-away records or of reduced prices to selected 
operators in special locations, is also used by many phonograph-record 
manufacturers. ) 

There is one publishing house, Acuff-Rose, in Nashville, Tenn., which carries 
on its business out of a small store with practically no staff whatsoever. That 
firm is the publisher of such famous recent public successes as Tennessee Waltz: 
Cold, Cold Heart; and Bonaparte’s Retreat. It pushes its songs almost entirely 
through the operators of the coin machines and the disk jockeys, making con- 
siderable use of free records. This company does not even do its own printing 
or distributing; all that is handled by a jobber on a percentage basis. 

Indeed, the music publisher today has substantially abandoned certain types 
of promotion—introduction and performance of his song by the dance bands, 
or the varied activities of the so-called song plugger. He depends for the most 
part on the disk jockey and the coin machine, and he concentrates his promo- 
tional effort on them. 

There is a striking illustration of the power of the coin machine in selling 
phonographs records and putting over a song in the history of Because of You. 
The Columbia recording of this song, arranged by Columbia for Tony Bennett, 
one of its artists who until then was relatively unknown and unheralded, was 
one of the foremost “hits” of 1951, and to the very best of our knowledge at 
Columbia this song reached the top entirely through the promotion it got from 
the coin machines, 

Columbia released its recording of Because of You during the week of April 

14, 1951. We sent it to our distributors, who in turn tried to push it through 
the retail outlets. We sent the record to disk jockeys all over, and we sold 
some to the coin-machine operators—all our customary promotion. Yet for 
% weeks we had very poor sales returns. One week our sales were as low as 766 
records. In the sixth week after release we sold only 164 records, although by 
that time the sales should have been really moving. Total sales for the first 9 
weeks were only 31,000. We were beginning to be discouraged, but a few of 
the operators of coin machines keep telling us that we had a good song, that 
the song was being played very frequently on their machines, even though we 
were not selling records at retail. 
- On the basis of their advice we decided not to give up but to go all out on 
a promotion of this song through coin machines. On June 12, 1951, Mr. Paul 
Wexler, our national sales manager, sent a letter about Because of You to many 
hundreds of operators throughout the country. He enclosed with the letter 
a postcard so that each operator could order the record from the distributor 
who normally supplied him. This is the letter Mr. Wexler wrote: 


COLUMBIA ReEoorpDs, INO., 
A SUBSIDIARY OF THE COLUMBIA BROADCASTING SYSTEM, INC., 
New York, N. ¥., June 12, 1951. 

DEAR OPERATOR: We've been working on Jezebel; Rose, Rose, I Love You; 
Truly, Truly Fair; Wide Open Spaces; and a few other top numbers when, lo 
and behold, music operators brought another hit to our attention, Tony Ben- 
nett’s Because of You. 

Since our first release, operators tell us that this record has been getting 
top place. In fact, Harry Sissking, a Brooklyn operator, was one of the first to 
report it, predicting Tony Bennett’s Because of You to be a smash hit. 

Here’s a sure-fire release for all your locations, one that operators discovered 
and made themselves. 
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Your distributor has it in stock. Use the enclosed post card for immediate 

delivery. 
.Yours sincerely, 
PAUL WEXLER. 

From there on out our record moved. The letter was sent out on June 12, 
1951. The operators reacted to it immediately by placing a number of orders 
with the distributors. The record went on more machines. Then dealer sales 
boomed. Sales of the record for the first complete week after the letter was 
sent Jumped to 16,486. The next week they went to over 23,000, And from there 
on the sales snowballed, so that the record became the second biggest selling 
popular record of 1951. Here was a song which according to the sales figures 
of our company looked dead long before we were able to have it promoted on 
the coin machines. The publisher and the composers of this song made a great 
deal of mmoney from the sale of records and the resulting sale of sheet music. 
Undoubtedly the promotion on the machines was the cause. I must add— 
and I believe that I am justified in doing so—that the basic cause goes back 
still further, to the performance that Columbia Records gave this song through 
its arrangement, its selection of the artist to sing it, and the treatment set up 
both for the vocalist and the background. 

I have taken Because of You as an illustration simply because this is a song 
where it is possible to single out the promotional power of the coin machine. 
But there are other songs which have been promoted chietly by the machines. 
The Pee Wee King recording of Slow Poke which was put out by one of our com 
petitors, became a big seller only after it went over on the machines. Sin is 
another such song, and so is Down Yonder. There are also certain records that 
intended alinost entirely for the machines, material like honky-tonk piano tunes. 
In general, no other form of promotion is ever attempted on songs of this type 
unless the machines stir up a wide demand. They are not a very large portion 
of the music business. 

One most important thing to remember about the value of the record in pro- 
moting the money worth of a song is that the record is the ideal presentation of 
the song. It is a complete artistic production that goes far beyond what the 
colposers produce and the publishers market. And as the ideal presentation it 
encourages listeners, whether they hear it played by disk jockeys or on coin 
machines, to buy that song either on records or on sheet music. 

The machine operators are very important to us, and to the publishers and 
composers who in general divide between them 2 cents on every recorded song 
we sell, for still another reason. Not only do they promote the sale of records 
and thus of sheet music, but they are themselves substantial purchasers of rec- 
ords. Billboard, a leading weekly in the amusement field, has recently estimated 
the number of coin machines at 500,000 (January 19, 1952). If for any song a 
record company can hit even 10 percent of these machines, that is 50,000 records. 
To the record company that can mean reaching the break-even point on that 
work, and to the publishers and composer that generally means $2,000 in royal- 
ties from us—S1,000 for the song on each side of that record. 

In other words, the coin machine is important both as a purchaser of pho 
nograph records and as a promoter of the sale of the phonograph records and of 
the sale of sheet music. I can think of no other single group which purchases 
as many records as the machine operators, And, for every record they buy, both 
the publisher and the composer are paid a royalty by the record manufacturer, 

The extent to which record companies keep the operators in mind from the 
very outset can be seen even in the scheduling of the length of a popular record. 
It has generally been found that a running time of 2 minutes and 30 seconds to 2 
minutes and 40 seconds is received most favorably by those who listen to the coin 
machines, The manufacturers of phonographs records are so anxious to reach 
that market that we plan our records and make our arrangements to keep within 
those time limits. Who would not be interested in a market so large and so 
rich in promotional value’? 

I have a creat personal interest in the sale of phonograph records. If the 
music 1 select for recording did not sell, IT would very soon be back in a sym 
phony orchestra playing the oboe, T love the oboe, but T prefer to keep my pres- 
ent job. I am, therefore, deeply concerned about the sale of phonograph rec 
ords of my company. I, myself, in addition to the efforts of our regular promo- 
tion people, write personal letters to inachine operators and disk jockeys whom 


I know. 
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There is no doubt whatsoever in my mind that the coin machines are impor- 
tant to the record business and to the music publisher and the composer. They 
bring money into the pockets of the publisher and composer by their own pul 
chases of records, by the promotion they give to the sale of records generally, 
and by the promotion they give to the sale of sheet music. 

I, therefore, believe that, if the bill before this committee is going to cut down 
the number of coin machines or the number of records purchased by the ma- 
chine operators, it is a bad bill for everyone concerned—publishers, composers, 
and phonograpb-record manufacturers alike. 

Mr, Cuarrerz. I will ask Mr. Snodgrass if he will limit himself to 
>} or 4 or 5 minutes. 


STATEMENT OF J. HARRY SNODGRASS, MANUFACTURER AND 
OPERATOR OF COIN-OPERATED MUSIC MACHINES 


Mr. Snoperass. L am J. Harry Snodgrass. My business address is 
1348 Venice Boulevard, Los Angeles, Calif. Tam an operator, as well 
as the only manufacturer, of what is commonly known as coin-oper- 
ated telephone music. Iam the spokesman for the entire industry. 

This type of music is ordinarily termed “Your Choice by Voice” and 
operates in the following manner: The customer in the location de- 
posits a coin which sends an electric signal to a central oflice. At this 
oflice our girl operators, who talk to the customer over a leased tele- 
phone line, obtain the record selection, which is then played back to 
the establishment over the telephone line through our equipment. 
These central offices offer to the music-buying public from 2,500 to 
10,000 recorded selections. This difference in number of selections de- 
pends on the locale. Honolulu, for example, carries large numbers of 
Japanese, Chinese, Portuguese, Spanish, native Hawaiian as well as 
the usual large files of popular and western music. 

In our own operation in Los Angeles, we offer to the public 3,000 
recorded selections, which are listed in the catalog attached to each 
machine. If this bill is passed our entire industry would be forced to 
discontinue business the day the bill became effective, since the liabil- 
ity which we would incur to the copyright owners, weekly, would 
greatly exceed the total gross revenue which we receive from the ma- 
chines. The liability in our operation would be in the neighborhood 
of $30 per week per machine. 

The cost of the necessary bookkeeping to keep track of this tremen- 
dous amount of records in itself would be more than our business could 
absorb. 

I ask that you do not completely destroy this industry from which I 
and many hundreds of others derive their livelihood. 

Please reject this bill. 

Mr. Winuts. Thank you very much for your very succinct state- 
ment. 

Mr. Cuarrerz. Mr. Radajack. 


STATEMENT OF EDWARD R. RADAJACK, REPRESENTING AMI, INC., 
GRAND RAPIDS, MICH. 


Mr. Rapasack. Mr. Chairman, I am E. R. Radajack. I reside at 
2737 Highland Avenue in Evanston, Ill. I come here representing 
AMI, Inc., of Grand Rapids, Mich., a jukebox manufacturer, and I 
am in charge of sales. 
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I think it should be obvious to the committee here after hearing 
this testimony why I am here in opposition to the bill. You have 
heard these operators whom I regard as the average run of operators 
that I deal with testify that they have not bought machines for 2 
years under present conditions and that they would not be able to 
buy machines under the terms of the bill at hand. 

It can be readily seen why it would affect my company in sales 
and why it, also, personally would affect my livelihood. I am the 
sales manager. 

In addition, I have heard some testimony here whieh I think should 
be considered. The operators have mentioned that if the bill is passed, 
that they will pull in their lower locations because they will be un- 
profitable. I think it should be called to the committee’s attention 
that the jukebox as a means of entertainment is about the cheapest 
form of entertainment available to what we call condescendingly, I 
think, the common man. I do not think it is the intention of any bill 
or any committee to even consider a bill that would take entertain- 
ment away from the person who is less likely to afford it. 

I earnestly ask the consideration of the committee in rejecting this 
bill. 

Mr. Wiis. Thank you very much. 

Mr. Cuarrerz. We have only one other witness, another manu- 
facturer representative, Mr. Rockola of the Rock-Ola Co.; then we 
are through. 

Mr. Bryson. It might be advisable for you to file a statement. 

Mr. Rocxoua. I only have a few words to say. 

Mr. Bryson. I do not regard this as unfair to you. Frankly, I 
think we have absorbed this problem as much as we ever will. We 
have a working grasp of it, I am satisfied, and if you would just give 
us the gist of your position. 


STATEMENT OF DAVID C. ROCKOLA, PRESIDENT, ROCK-OLA 
MANUFACTURING CORP. 


Mr. Rockxora, My name is David C. Rockola, president of the Rock- 
Ola Manufacturing Corp. Our plant is located in Chicago and 
among other products we manufacture coin-operated phonographs 
commonly known as jukeboxes. We have continuously been emgaged 
in the manufacture of jukeboxes since 1934. 

I am filing a statement which time does not permit me to read to 
the committee. 

However, I would like to make a few brief remarks about the serious 
threat that our industry is faced with due to the ASCAP monopoly 
attempt to amend the 1909 copyright law. , 

All the facts are and have been available to the ASCAP monopoly. 
If they had any desire to protect the public interests and at the same 
time have a very lucrative monopoly—the real reason that ASCAP 
is concerned here is not that the authors and composers are underpaid 
for their contribution but that the monopoly does not have control of 
the purse strings. 

The record companies pay out approximately S10 million per vear 
directly to the authors and composers which bypasses the ASCAP 
monopoly. 

Mr. Wituis. You mean it pays that via what avenue ¢ 
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Mr. Rockoua. It is paid out directly to the authors and composers. 

Mr. Wits. On the basis of statutory charge of so much per 
record / 

Mr. Rocko.ia. That is right. 

Mr. Wuuts. That is my understanding but I wanted it clear. 

Mr. Rocxota. The record clearly shows that the 1909 Copyright 
Act is as much « our way of life as the Bill of Rights. It was not just 
passed after hearings that lasted a week or a month, but after 61, 
years of hearings on both sides of the issue. Congress at that time was 
greatly concerned to see that the public interest was protected. 
ASCAP says that Congress could not foresee the future. This is 
ridiculous. Congress at that time could see clearly that the issue at 
stake was the public interest and that the authors and composers as 
well as the public must be protected from the gigantic monopolies 
such as ASCAP. 

The record companies actually contribute as much to a new song 
or rendition as the authors and composers which is very clearly shown 
by the Mitchell Miller statement filed with this committee. 

ASCAP would like you to think that the only machines manu fae- 
tured prior to 1909 were the penny arcade machines with earphones, 

How about the Automatic Exhibition Co. of New York with a cap- 
italization of $1 million in 19004 1 think you gentlemen will agree 
with me that $1 million capitalization in those days was a fairly good 
sized company. Between 1894 and 1906 there were at least a dozen 
manufacturers of coin-operated phonographs. 

As an example, the John Gabel Phonograph Co., located in Chicago, 
manufactured the Gabel Entertainer. It accommodated 24 disk rec- 
ords which were selectively playable and included a 40-inch loud- 
speaker horn. It is disclosed in United States Patent No. 1,123,503 
filed in 1907. The Gabel Co. continued to manufacture in Chicago 
and sell throughout the Nation until a few vears ago coin-operated 
phonographs which were substantially the same as those made in 
L906, 

You recall that in Mr. J. V. Stone’s testimony he stated last Monday 
that he operated a lot of Gabel Entertainer phonographs which are 
still serving the public. 

Mr. Crumracker. If I may interrupt you at that point, I was the 
one who raised the question the other day about. whether jukeboxes 
figured very large nationally in 1909. You have persuaded me by 
the exhibit that was offered the other day showing all these different 
models and also the testimony from the trial offered back in 1902 
to the effect that there were 75,000 of these machines in existence at 
that day. T must confess T was not around in 1909 and was not. ac- 
quainted with the fact that the jukebox had such a prominence that far 
back. I do not think we need to belabor that point any further as 
far as Tam concerned. 

Mr. Rockxoua. T have just about finished: only a minute. 

I might say this, the brief that Tam filing elaborates on that point 
considerably and it shows that the Jukebox of that day was considered 
just the same as today because it took the deposit of a nickel, outside 
of the fact that today we have amplified speakers where in those days 
they had 40-inch horns which satisfied the public. 

There is one other point T would like to toueh on very lightly and 
that is the ASCAP monopoly, and Senator Kefauver claimed there 
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was a barrel of gold in the jukebox industry and that it should be 
turned over to the monopoly for its way of distribution. 

Gentlemen, the manufacturing of jukeboxes is not as lucrative as 
they would like you to think. From my 18 years’ experience in the 
business, I can honestly assure vou gentlemen that we have as many, 
if not more, problems than most businesses. So Naturally, I am op- 
posing H. R. 5475.) And in conclusion, it seems to me that all the 
various groups who contribute to provide musical entertainment to 
the public are presently fairly well compensated for their respective 
contributions whether they collect it from the ASCAP monopoly or 
the record companies. I am sure that your committee, after consider- 
ing the facts, will also reach the same conclusion. 

I thank you. 


STATEMENT oF Davin C. Rockoia, Berork THE SUBCOMMITTEE ON PATENTS, TRADE 
MArkKS, AND COPYRIGHTS OF THE House JupiciAkY COMMITTEE, Re H. R. 5473 


Mr. Chairman and members of the committee, my name is David C. Rockola 
I am president of the Rock-Ola Manufacturing Corp. Our plant is located in 
Chicago, and we manufacture, among other products, coin-operated phono- 
graphs, popularly called jukeboxes. Except for the war years when we made 
carbines, we have been continuously engaged in the jukebox manufacturing 
business since about 1934. 

Counsel and certain prominent members of such organizations as: National 
Association of Performing Artists; American Society of Composers, Authors 
and Publishers; Song Writers Protective Association; Authors League of 
America; Music Publishers Protective Association: and National Music Council 
have swarmed down on congressional committees almost every year for 25 years 
to get Congress to approve and implement their desire to extract a tax for 
the use of phonograph records in jukeboxes. In all that time and with all 
that expensive effort, they have failed to convince a single session of Congress 
that the 1909 Congress slipped when it denied such organizations the right to 
extract such a tax. 

Those organizations have repeatedly argued and now again are urging, that 
the words “coin-operated machines” in the 1909 Copyright Act refer only to 
a penny-arcade phonograph, with an earphone which could be heard by only 
one member of the public at a time. 

The next step in their argument is that Congress at that time conld net have 
foreseen the evolution of such a phonograph into the modern jukebox. They 
say Congress, therefore, never intended that the exemption should apply to the 
jukebox. 

Such an argument, and its repetition year after year, amounts to a contemptu- 
ous disregard for the judgment and decisions of succeeding sessions of Congress. 
Those gentlemen must know by this time that such a contention is not correct 
If they do not Know the facts, they could easily find them. Under the circum 
stances, their reiteration of that erroneous contention, in the face of its rejection 
by session after session of Congress, is, to say the least, a reflection on their 
good faith in again advancing that contention 

They must know, er with very little effort could find out, that the 1900 Copy 
right Act stemmed from a message to Congress in December 1905 from President 
Roosevelt. Following that message, bills for revising the copyright laws were 
submitted to Congress. Public hearings on such bills were held by the House 
and Senate Committees, during the 3 or 4 vears just following the Presidential 
message in 1905. 

Mr. Richard Rogers Bowker, in those days, was counsel for and vice president 
of the American (Authors) Copyright League. Mr. Bowker wrote a book entitled 
“Copyright, Its History and Its Law.” which was published in March 191z by 
Houghton, Mifflin Co. In that book he stated that he represented the American 
Copyright League and made the argument for it at the congressional hearing 
ou the bill which resulted in the 1909 Copyright Act. 

On pages 214 to 221 of that book, Mr. Bowker quotes what he calls “the 
essential portions” of the argument which he made at those congressional hear 
ings which resulted in the 1909 Copyright Act. On page 221, Mr. Bowker states 
his qualifications as follows: 
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“IT speak from specific knowledge as one who has taken out patents as well 
as copyrights, and as the active head for some years of the Edison Illuminating 
Co, of New York and a participant in successfully defending the Edison lamp 
patents.” 

Mr. Bowker points out that what was known as the canned-music fight, was 
the central feature of the contest resulting in the 1909 Copyright Act. The 
‘anned-music fight, he says, consumed the greater part of the hearings before 
the Committee on Patents. He goes on to point out and summarize the argu- 
ments of two factions before the congressional committees, and calls those fae- 
tions the friends of copyright and the representatives of canned music. He 
says that the solution was the result of a compromise between the friends of 
copyright and the representatives of canned music. That compromise, he says, 
is set forth in the provisions added to the musical subsection (e) of section 1 
of the bill. 

Mr. Bowker attended the public hearings on the bill which resulted in the 1909 
Copyright Act. In his book, written right after those hearings, Mr. Bowker says 
that Congress had the benefit of the views of the alleged “friends of copyright” 
and “the representatives of ‘canned music’.” 

After consideration and such hearings, which lasted 3 or 4 years, Congress 
enacted the 1909 copyright law including the exemption of not just ecoin-controlled 
phonographs, but “coin-operated machines,” or in Mr. Bowker’s words, “canned 
music.” 

Congress did not use in the act of 1909 the expression “jukebox” or the expres- 
sion “coin-operated phonograph.” It did use the broader expression ‘coin- 
operated machines. It has never, therefore, been clear to me why the proponents 
of the pending bill or their predecessors single out penny arcade phonographs as 
the only coin-operated machine that Congress had in mind when it adopted the 
1909 copyright law. 

Surely they must know that coin-operated pianos and other coin-operated music 
machines were about as commonly known and used then as jukeboxes are today. 
Do those gentleman mean to contend that the 1909 Congress did not intend to 
exempt the coin-operated piano? Suppose the coin-operated piano industry, 
instead of the jukebox industry, had persisted and grown. Would they be any 
better off or in any different position today? Or would they have any better 
right to tax the use of that coin-operated machine? 

The facts show that Congress in 1909 knew exactly what it meant when it 
used the inclusive term “coin-operated machines” in the Copyright Act. 

Here are the facts: Some time before 1890 a coin-operated music-machine 
industry was born in this country. By the time the congressional committees 
from 1905 to 1909 were comprising the canned-music fight, the manufacture and 
operation of coin-operated music machines had grown into a vigorous industry 
which flourished nationally, and which was as well known to Congressmen of 
that day as the jukebox industry is known to the gentlemen of this committee. 
Its coin-operated products in those years included player pianos, phonographs, 
banjos, xylophones, other mechanized musical instruments, and even talking 
pictures. The talking pictures were effected by the combination of a phonograph 
and a picture projector in a coin-operated machine. Congress, therefore, in using 
the expression “coin-operated machines” in the Copyright Act of 1909 was not 
thinking alone of coin-operated pianos or coin-operated phonographs. Instead, 
it had in mind all of the various coin-operated machines of that well-known 
industry, whose products made it possible for the public to enjoy the reproduction 
of music by the deposit of a nickel in such a machine. All of those coin-operated 
machines employed records with music recorded thereon. The coin-operated 
piano employed principaliy as records, perforated rolls, although some of them 
had disks. The coin-operated phonographs employed as records first cylinders, 
and later disks. That fact alone would have made it impossible for Congress 
to think of one without thinking of all those coin-operated machines. 

Prior to 1909, widely publicized lawsuits were fought out in courts all over 
the country—in an effort by the copyright owners to extort tribute from the 
manufacturers and users of the perforated rolls or records used in such coin- 
operated music machines. The case of White-Smith v. Apollo (209 U.S. 1) was 
begun in 1902. In that case the Supreme Court of the United States held that 
a perforated music roll was not a musical notation or writing, and therefore 
did not constitpte copyright infringement. Congress, in its deliberation over 
the bill which resulted in the 1909 Copyright Act, knew of those lawsuits, and 
particularly had in mind the White-Smith v. Apollo case. tn the record of the 
White-Smith vy. Apollo case, it was pointed out that in 1901 there were about 
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75,000 player instruments in use in the United States, and from one to one-and- 
a-half million music rolls were manufactured in that year. 

The record further shows that sales in 1902 had doubled those in 1901, and 
that the business was growing by leaps and bounds. After the White-Smith v. 
Apollo case, While Congress was considering the bill which became the 1909 
Copyright Act, it was pointed out that the perforated music roll business had 
assumed huge proportions and was still growing. Bear in mind, gentlemen, that 
the figures just mentioned have all been made of record in hearings held by 
congressional committees, which have again and again been called upon to con- 
sider amending the Copyright Act in some such manner as that now proposed. 
In fact, those figures were before the congressional committee that considered 
the bill which resulted in the 1909 Copyright Act. 

If such figures, the publicity naturally growing out of the rapid crowth of a 
national industry, and the litigations involving such a hugh industry be taken 
into account, it is absurd to say, as the proponents of the pending bill say or 
imply, that the coin-operated machine exemption in the 1909 Coywricht Act 
did not receive full and careful congressional consideration. To dodge that ob- 
vious absurdity, the proponents of the pending bill single out one type of coin 
operated machine, namely the phonograph, which they say, in effect, was so 
erude and rare in 1909 that Congress could not then have intended the 1909 act 
to apply to the inodern jukebox. Again I ask, how would the position of the 
proponents be different or better if the coin-operated piano business, which wus 
huge in 1902, had continued its growth? Sut jukeboxes were not so crude or 
rare in 1909 as the proponents would have you believe. Almost 20 vears euriier 
or, to be exact, in 1S90, the first annual convention of phonograph companies 
was held in Chicago. Coin-operated phonographs were exhibited at that con 
vention. One of the companies exhibiting coin-operated phonographs there, 
was the Automatic Exhibition Co. of New York. It had a capital stock of 
$1,000,000, I think you gentlemen will agree that for those days that was a 
fairly good size company. 

One year later, or in 1891, the phonograph companies had their second annual 
convention in New York City. Of the 19 companies exhibiting at that con 
vention, 16 of them exhibited coin-operated phonographs. Today there are 
about 5 coin-operated phonograph manufacturers in this country. In other 
words, there were about three times as many coin-operated phonograph manu- 
facturers in 1891 as there are today. 

An examination of the records up to 1900 discloses the names of the manu 
facturers, Those names clearly show the national scope of the business. For 
eximple, in addition to the Automatic Exhibition Co. of New York with its 
$1,000,000 capitalization, there were Columbia Phonograph Co., Ohio Phono- 
graph Co., New York Phonograph Co., Old Dominion Phonograph Co., Missouri 
Phonograph Co,, Louisiana Phonograph Co., Pacific Phonograph Co., United 
States Phonograph Co., of New Jersey, American Graphophone Co., Multiplex 
Phonogruph Co., and American Multiplex Talking Machine Co. 

True, at that time many of those coin-operated phonographs were equipped 
with earphones. But by 1894 the loud-speaker horn had come into popular use 
So the enjoyment of jukebox music was no longer limited to one person at a 
time. Between 1894 and 1906, loud-speaker horns were being included in coin 
operated phonographs by such manufacturers as: National Phonograph Co., 
Kansas Phonograplh Co., American Graphophone Co., of West Virginia, Regina 
Co., Multiphone Co., Skelly Manufacturing Co.. Universal Talking Machine 
Manufacturing Co., and John Gabel Phonograph Co. 

The Jobn Gabel Phonograph Co. was located in Chicago. Its coin-operated 
phonograph was manufactured for it by Automatic Machine & Tool Co. That 
coin-operated phonograph was called Gabel’s Automatic Futertainer. It accom 
modated 24 disk records which were selectively playable and included a 40-inch 
loud-speaker horn. It is disclosed in United States Patent No. 1,134,603, filed 
in 1906. The Gabel Co. continued to manufacture in Chicago, and sell through- 
out the Nation, until a few years ago, coin-operated phonographs, which were 
substantially the same as those made in 1906. 

At the turn of the century, the Victor Co. had a patent covering a disk record 
in combination with phonographi¢ reproducing mechanism. It brought various 
patent infringement suits against phonograph manufacturers whose products 
were adapted to play the disk record. One such suit was brought against the 
Gable Co. because of its manufacture of the Gable Entertainer. That suit was 
started in 1906. Reflecting the widespread popular interest in coin-operated 
phonographs, hundreds of United States patents were applied for before 1909, 
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covering various Constructions and improvements in coin-operated phonographs. 
I think you gentlemen will recall when Mr. Chaffetz spoke Monday morning, 
he introduced for your inspection a volume containing one collection of such 
phonographic patents. Patent infringement litigations against jukebox manu- 
facturers, users, and sellers, were before the courts all over the country prior 
to 1909. 

Is it likely that the coin-operated phonograph industry, exemplified by the 
above-named companies, and the patentees of the above-mentioned patents re- 
mained silent during the 8- or 4-year canned-music fight, before the congres- 
sional committees considering the bill which resulted in the 1900 Copyright Act? 
Just think of the publicity which naturally goes along with the development of 
such nationally known companies, the patent litigations involving such compa- 
nies, and the issuance of so many patents on coin-operated phonographs. Is it 
likely that so much publicity could have escaped the attention of Congress while 
it was considering the bill which resulted in the 1909 Copyright Act? 

Congress in 1909, aware of the foregoing facts, might not have foreseen the 
exact degree of growth which occurred in the jukebox industry. But it could 
not have failed to recognize and take into account the potentialities of that 
industry, because the jukeboxes of that day, manufactured and nationally dis- 
tributed by more companies than today are in the same business, had every 
essential feature of the present jukebox. 

The Gabel Entertainer, for example, had 24 disk records. The present-day juke- 
boxes have 20, 24, and some 50, disk records. The Gabel Entertainer was selec- 
tive. In other words, a user could choose in advance which record he wanted to 
have reproduced, and the Gabel Entertainer would automatically play that record 
upon the deposit of a nickel in the coin slot. The same is true of the present-day 
jukeboxes. The Gabel Entertainer had a 40-inch loud-speaker horn. While the 
volume of sound through the loud-speaker horn of the Gabel Entertainer was 
less than that possible today, it cannot be denied that the volume available in 
the 1906 Gabel Entertainer was sufficient to and, in fact, did satisfy large groups 
of listeners in locations scattered all over the country. 

The proponents of the pending bill dispute among themselves the relative im- 
portance of their respective contributions to jukebox music. The dispute runs 
something like this. The authors and composers say that without their brain 
child (they mean musical numbers), the performers would have nothing to 
.perform, and consequently there could be no jukebox music. The performers 
answer that without their performance the brain child of the authors and com- 
posers could not be recorded for jukebox reproduction. Each group apparently 
wants to prove that it alone is entirely responsible for “the poor man’s opera,” 
us jukebox music is sometimes called, and that, therefore, the members of that 
group should get an additional compensation for their contributions. 

I admit that without the musical number or the performance, jukebox musie 
would be impossible. But even with the musical number and the performance, 
jukebox music is also impossible without the recorder, the jukebox manufae- 
turer, or the inventor of either the recording apparatus or the jukebox. Why, 
then, should authors, composers, and performers, any more than recorders, 
jukebox manufacturers, or inventors, be entitled to extra compensation for 
their contributions to the poor man’s opera? The fact is, gentlemen, every such 
group, if given such an opportunity as this, always can and will argue that it 
is entitled to more compensation for its efforts. : 

The forgotten man in every such situation is John Q. Publie. After all, he 
and not the authors, composers, publishers, performers, recorders, Jukebox manu- 
facturers, or the inventors pays the freight. 

You gentlemen, of course, represent the interests of John Q. Public. T think 
you will agree with me that he is not likely to look with favor upon any law 
which will now tax his enjoyment of the “poor man’s opera” for the purpose of 
increasing the compensation of any one or all of those groups, unless there is an 
exceptional showing that that group is not now fairly compensated for its 
contributions, 

Speaking of inventors just now reminded me that jukeboxes are covered by 
patents. The patents on jukeboxes give the patentees or the owners of the 
patents the exclusive right to use the patented inventions. Every time a phono- 
graph record is played in a patented jukebox, the patented jukebox is used. 
The courts have, nevertheless, held that the patentee, or owner of the patent, 
cannot collect a royalty for such use of the patented jukebox if it is sold by the 
patent owner or his licensee, Yet, as pointed out above, without such use of 
the patented jukebox there could be no jukebox music. 
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Perhaps we jukebox manufactures, inventors, and patent owners have over- 
looked a bet. Maybe we should take a tip from these proceedings and ask 
Congress to amend the law so that we, too, could get extra compensation for 
such use of our patented jukeboxes. Certainly the same arguments, which have 
been presented in behalf of the bill now pending to amend the copyright law, 
would likewise support such a request. 

The proponents of the pending bill may contend in answer to such a suggestion 
that a copyright is different from a patent, and that the copyright law is different 
from the patent law. The answer to such a contention is that, while patents and 
copyrights are both monopolies having precisely the same constitutional basis, 
they have, for some reason which I neither know nor understand, received 
entirely different congressional and court treatment and regard. 

The way patent monopolies have been treated and regarded by the courts 
and Congress shows clearly that public policy demands restriction of monopolies 
The reverse conclusion results from a consideration of the treatment by the 
courts and Congress of the copyright monopoly. In fact, it would seem from 
such consideration of the copyright monoply that public policy demands enlarg 
ment or broadening of monopolies. 

Let me illustrate what L mean by a brief contrast of the treatments accorded 
those two types of monopolies. The Government fees charged for a patent are 
S60, whereus the Government fees charged for a musical copyright are only $4. 
The patentee must convince the Patent Office by evidence and argument that his 
invention is novel and useful, and that it required, in the language of the 
Supreme Court, “a flash of genius” to conceive and produce. To the contrary, 
the copyright owner is not required to make any such proof. The patent. 
monoply is granted for a term of 17 vears and is not renewable, whereas the 
copyright monopoly is granted for a term of 2S years and may be renewed for an 
additional term of 28 years upon request. If the patentee grants a license to a 
manufacturer, the patentee cannot collect a royalty from users of the product 
made by the licensed manufacturer. If he does so, it is such a misuse of his 
patents as to render the patent unenforceable. If the copyright owner, on the 
other hand, grants a license to a record manufacturer, the copyright owner can 
charge an additional royalty for the use of the record made by the licensed record 
manufacturer, providing it is a public use for profit. 

Even though patents are issued only after a most careful scrutiny by the 
Patent Office experts, and require those experts to be convinced of novelty, utility, 
and the exercise of “a flash of genius,” the courts, nevertheless, invalidate such 
a large percentage of patents that a Justice of the Supreme Court of the United 
States recently observed that about the only patents not invalidated are those 
which had failed to come before that Court. 

The courts, on the other hand, seldom invalidate a copyright, even though 
it is issued without any examination whatsoever. 

Again, the proponents of the pending bill might interject that such treatment 
of patents by the courts is indicative of the percentage of patents on trivial or 
ridiculous inventions. My guess is that there are as many silly ditties covered 
by copyrights as there are ridiculous inventions covered by patents. 

In conclusion, it seems to me that all of the various groups who contribute 
to providing musical entertainment to the public are presently fairly compen 
sated for their respective contributions 

I am sure that your committee, after consideration, will also reach this con- 
clusion. 

Mr. Cuarrerz. Five words and we are through. 

I want to say to Mr. Crumpacker, on this 1909 situation, that we 
did not have radio and television in those days. My impression from 
all the literature that we have dug up is that the nickel-in-the-slot coin- 
operated music machine was more notorious, and excited more inter- 
est, in those days than the jukebox does today. Today, most people are 
concerned with radio and television. In those days, that is all you 
had. 

I want to thank you gentlemen for your very kind and very patient 
consideration to our opposition to this bill. 

Mr. Witurs. T think the proponents want to offer some evidence 
which I suppose will be in the nature of rebuttal. 
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If we could be even roughly guided by the rules of rebuttal, I 
think we could wind these hearings up pretty promptly. 

I see on this list of witnesses Mr. Fred E. Ahlert. Come forward, 
please, sir. 


STATEMENT OF FRED E. AHLERT, PAST PRESIDENT, AMERICAN 
SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS, NEW 
YORK, N. Y. 


Mr. Aucerr. My name is Fred Ahlert; I reside in New York City. 
I am past president of ASCAP, a member of its board of directors 
since 1933, and active in its various committees. 

I hope I am not too repetitious if, for the benefit of Mr. Crum- 
packer who did not hear me last October, I tell you that I am the 
writer of a few hundred published songs among which are: I'll Get 
By; Where the Blue of the Night Meets the Gold of the Day, Bing 
( ‘rosby" s theme song; I’m Gonna Sit Right Down and Write Myself 
a Letter; I Don’t Know Why, I Just Do; Walkin’ My Baby Back 
Home; Mean to Me. 

I am just a little bit disturbed at this mention of ASCAP as a 
vicious monopoly. None of us who are members, 2,500 of us writers, 
do not seem to feel so; and I would just like to make a little observa- 
tion. It is not done in any acrimonious manner. I think when there 
are four jukebox manufacturers who manufacture most of the juke- 
boxes, there is a little bit of something in there that would suggest a 
monopoly. 

We are a beneficent organization. We operate by a consent decree 
and our attorneys will elaborate, L hope, later on, that we are acting 
in the public interest and that there would be pandemonium, cata- 
clysm, if it were not for a performing-rights society such as ASCAP. 
I am speaking from my heart, having been a member since 1920, and 
I am sure all of us members feel the same way about it. I want now, 
if I may, to make one additional observation and that is that my 
friend, Mr. Albert Denver, testified yesterday that his association, 
the Automatic Operators of New York City—I hope I have the right 
name for that organization—his association charged 35 cents per ma- 
chine per month as dues in addition to various assessments as an addi- 
tional charge from time to time; they did that in order to help the 
progress of their industry, to try to find new ideas as to how to sell 
the records or how to project the machines. I am sorry that he did 
not think that the ideas that are necessary are the song ideas to give 
a greater quality to the fuel that runs the engine. The only way you 
are going to get that grade or quality is to ‘offer an incentive to all 
writers, whether they are members of ASCAP or members of some 
other performing-rights society, or on the outside eventually becom- 
ing members of some other performing-rights society—offer an in- 
ducement to these writers to create a better product. 

I am sure one day he will come to the realization—all these gentle- 
men—that this improvement in the quality of the product will do 
better business for them and I am surprised that he is not sitting here 
with me today asking you gentlemen to pass this bill. 

We sincerely feel that it will help their industry instead of hurt 
it. We propose to prove that. We are going to attempt to prove it 
and I think we will be successful. 
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Of course, I have heard nothing but poverty. Everybody is out of 
business. I have heard nothing but poverty the last couple of days. 
I hope we will be able to dispel that. 1 hope we will be able to dispel 
a lot of the notions that have been flung around here. 

I now would like you gentlemen to meet an up-and-coming writer 
who is on the way to the top, very quickly. First of all, she is an 
author. She has written three successful books, as 1 understand it. 
And she has also written quite a few suecessful songs among which 
is the outstanding song, according to the Billboard Poll, for the year 
1951. The song is called, as you gentlemen might very well know, Too 
Young. I want you gentlemen to meet Miss Sylvia Dee. 


STATEMENT OF SYLVIA DEE (JOSEPHINE MOORE PROFITT), 
AUTHOR-COMPOSER, LEVITTOWN, N. Y. 


Miss Der. Mr. Chairman and gentlemen, my name is Josephine 
Moore Profitt. Tam known professionally as Sylvia Dee. L live at 68 
Acre Lane, Levittown, N.Y. 1 am here as a song writer and as an 
author. Iwas born in Little Rock and, as I have mentioned, I now live 
in Levittown. 

In a statement filed with this committee at the last hearing, being 
unable to appear in person at that time, | pointed out that my activities 
were not confined to sone writing: that I have had some success in 
writing novels such as Dear Guest and Ghost, There Was a Little Girl, 
and Never Been Kissed; a musical show, Barefoot Boy With Cheek: 
as well as many songs, including ‘Too Young, which was voted the 
outstanding hit of 1951. Among my other songs are Chickery Chick, 
It Couldn’t Be True, Stardreams, My Sugar Is So Refined, and Laroo 
Laroo Lilli Bolero. 

I have been writing ever since I was 8 years old. Perhaps the in- 
spiration came from my mother who was one of the early members 
of ASCAP, and my grandmother who wrote in the latter part of the 
last century under a nom de plume because writing songs was consid 
ered beneath the dignity of a matron. Like all literary output of that 
era, her songs were of the “read ‘em and weep” type, such as Put Away 
the Little Slippers, Baby's Gone to Heaven. 

Incidentally, my grandfather came over from Ireland with the 
Dion Boucicault Players. He met my grandmother and dropped 
out of acting because it was quite a disgrace and her folks would not 
allow her to marry him. My mother came along, grew up, and wrote 
for the concert stage in which she gained a great reputation but few 
financial rewards. On my father’s side, | also was fortunate to inherit 
a leaning toward the art. Although my father attended West Point, 
his mother was a well-known artist in her native city of Little Rock. 

After my father was killed in World War I, in which he was an avi- 
ator, the fact that we could look to ASCAP for royalties in a pinch 
was a source of great comfort. In depression days, ASC.AP paid for 
my brother's mastoid operation. So, vou see, | consider myself an 
integral part of the ASCAP family, and I have striven to create works 
that will endure and make it possible to devote all my time to the 
creative field. 

People talking about writing “off the cuff,” so to speak. I find writ- 
ing a full-time, 7-day-a-week, ]2-to-18-hour-di ay-occupation. In fact, 
a telephone call from my collaborator long after I have gone to bed 
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ay mean the postponement of sleep for a good many hours. All this 
effort is often wasted because either we are not satisfied with the re- 
sult ourselves, or we cannot interest anyone in publishing it. 

Writing songs is in many respects more difficult than other forms 
of literary endeavor. There are no song agents as there are literary 
agents. When I finish a novel, I turn it over to my literary agent 
who conducts negotiations for me, and finally places it with a pub- 
lisher at the best terms obtainable, and under the most favorable 
circumstances, 

When I write a song, I may see as many as 20 publishers before 
one takes it—if Iam lucky. I may have to wait to see an artist at 
Sor 4 oclock in the morning to interest him in performing the work. 
Often this means seeing him in Minneapolis, Philadelphia, or where- 
ever he may be. Then I try to get a record. If I find a publisher, 
he will do this: but if several publishers turn the song down and I 
have confidence in it, then T must use every means of trying to get a 
hearing, as in the case of ‘Too Young. It was turned down by many 
publishers, artists, and record companies before a publisher finally 
offered to work on the song. It then at long last became a great hit. 

After I write these works, IT must rely on the Federal copyright 
law to protect my property rights in them. It is interesting to see 
the different protection which the Congress through that law gives 
me asa dramatist, as a novelist, and as a songwriter. 

As a dramatist, I get not only publication rights and recording 
rights but also exclusive right of public performance. That means 
that no one can perform my ‘show, Barefoot Boy With Cheek, publicly 
without my consent. It makes no difference whether the performance 
is given for profit or not. The mere fact that the performance is 
given publicly is sufficient. If anyone buys a copy of my play, he 
cannot use that copy to perform publicly without my express per- 
mission. If the play should be recorded on longplaying records, 
that record could not be played publicly without my permission. 

And, incidentally, the copyright of a play gives the copyright 
owner the exclusive right to control the manufacture of phonograph 
records of the play. I should point out that these rights have not 
always been given to playwrights. Before 1856, there was no right 
of public performance, and before 1909 there were no recording rights. 
I am fortunate in having my works controlled under the present-day 
law rather than under the law which applied to playrights a cen- 
tury ago, 

Of course, the same law determines what rights I have as a song 
writer. That law, however, limits my performing rights as a song 
writer to public performances which are given for profit. You will 
see that the profit limitation is not included in the branch of the law 
which applies to any shows I may write. In this respect the 1909 
copyright law took a step backw: ard from the authors’ point of view, 
because under the previous act of 1897 we were given the same per- 
forming rights as song writers that had been accorded to dramatists 
since 1856. [mention this distinction without complaining about it. 
Practically, I do not think I have been hurt seriously by the fact that 
control of performances of my musical works is limited to publie per- 
formances which are for profit. If the writers of songs were in fact 
protected against all unauthorized public performances of their works 
for profit, it would not be necessary to introduce H. R. 5473. But 
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there is one instance of a public performance for profit which the 
Congress in 1909 said should not be deemed to be a public performance, 
The exact language was this: 

The reproduction or rendition of a musical composition by or upon coin 
operated machines shall not be deemed a public perforinance for protit unless 
a fee is charged for admission to the plaice where such reproduction of rendition 
occurs, 

Although that provision was adopted before IT was born, I am told 
that the only type of coin-operated machine that was called to the 
attention of the Congress was one which existed in penny arcades 
and which really had a listening audience of only one person at a 
time because it was necessary to use earphones in order to hear the 
performance. That was a-novelty at that time, and if the use of 
coin-operated machines today were limited to that type of device we 
would not be asking that the exemption be eliminated. The reason 
why we are here is because the coin-operated machine industry of the 
present day is one of the greatest commercial users of our musical 
works. The machine is no longer a novelty. In 1909, if anyone 
wanted to dance in public or have music with his food in public, the 
musical entertainment was furnished by living musicians with rare 
exceptions. ‘Today, most musie which is furnished for this purpose 
is by means of jukeboxes or other means of reproducing music me- 
chanically. If the means used do not include the insertion of a coin, 
the performance is one for which our consent is necessary. Now that 
the jukebox industry has assumed such large proportions and involves 
so many millions of dollars, I think it is only fair that it should be 
placed on a par with public performances which are given for profit 
by radio stations, by mechanical means other than Jukeboxes, and by 
living performers. All we ask is, Congress having given us the 
right of public performance for profit, that right should cover all 
performances that are in fact public and for profit, which would 
include performances by means of jukeboxes. 

The exemption for jukebox operators is given to them at the expense 
of the author. We readily acquiesce in an exemption for churches, 
schools, Army camps, and all other places which do not operate for 
profit, but we cannot see on what basis the jukebox operators can 
ask to be put in that class. 

I mentioned earlier that I had also written some novels. This 
committee had hearings sometime ago on a bill which was aimed at 
bringing the 1909 law down to date as applied to recordings and per 
formances of novels, poems, and other nondramatic literary works. 
Because works of this type had no commercial market in 1909, the 
copyright granted for a novel or poem did not include those rights 
under the 1909 act. 

With the developments that have taken place since that time, this 
committee recognized that the law should be changed, and it is to be 
congratulated on favorably reporting H. R. 3589, which takes into 
consideration the fact that novels can now be recorded on long-playing 
records, and that novels and poems can be read and recited publicly for 
profit, and that records may be played publicly for profit, and that 
it would be unjust to deny to the authors of these works the right to 
receive a royalty when such recordings and performances are made. 

I believe that in the same spirit of bringing the 1909 act down to 
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date, and in fairness to authors, this committee should favorably report 
the Bryson bill, H. R. 5473. 

Mr. Bryson. Congratulations on a very fine statement, Miss Dee. 

Mr. Aucerr. Now the gentleman next in line here on my list is Mr. 
Hoagy Carmichael. I spoke to him in California last night. He is 
taking a late plane, and his plane does not arrive until about 11:30 
this morning; so we will have to bring him in this afternoon. 

I would like now to present to you Mr. Oscar Cox, of counsel. 


STATEMENT OF OSCAR COX, ESQ., ON BEHALF OF ASCAP 


Mr. Cox. My name is Oscar Cox. I am a member of the firm of 
Cox, Langford, Stoddard & Cutler, 1210 Eighteenth Street NW., 
Washington, D.C. We are counsel for the American Society of Com- 
posers, Authors, and Publishers. 

I have listened to these hearings with a great deal of interest, and 
1 must say some amazement, too. The first clear-cut confusion that 
I think has resulted is the failure to distinguish how as long ago as 
the founding fathers drafted the Constitution they realized what prop- 
erty right was created by people who write songs or books or create 
other similar property. They had that experience when they were 
drafting the Constitution. They took it so clearly into mind that 
they put a provision in the Constitution about it. 

When one of us builds a table or an ash tray or a pencil, that is 
tangible property and has been recognized as such for a great many 
centuries. It is also property which, when you want to dispose of it 
by sale, lease, or otherwise, certain very tangible and concrete practices 
have arisen. 

When you create artistic or literary property, in many aspects it is 
intangible. That was why the special treatment for it occurred in the 
Constitution, which gives an exclusive right to the creator of that 
property in order to encourage the arts and sciences which the 55 
men at the Constitutional Convention considered to be desirable for 
the interests of this country. 

Mr. Wiuuts. Of course, they laid down the condition that the 
monopoly should be limited, in the Constitution itself, for a limited 
time. 

Mr. Cox. Limited period but in the case of both patents and copy- 
right, it gave the originator an exclusive right for a limited period. 

Now, the copyright law has been executed mainly on the basis of 
collecting royalties, by a licensing of the performance. 

The royalty conception by its very terms, of course, goes back in 
the case of English history long before the Constitution was drafted. 

When they came to the manufacturing right, for practical purposes 
the Congress drew a distinction and put it into a somewhat different 
class; when a record was manufactured a payment to the copyright 
owner Was required within certain statutory limits. 

Now, there was a very practical reason why they separated the 
performance right from the manufacturing rights in order to pro- 
tect the property of the copyright owner. The basic theory was that 
when a song was put on a record and was used in someone’s home, it 
was not a performance in the traditional sense because it was not a 
public performance for profit. They said the fellow who uses it in 
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his home, therefore, should not pay for a performance right. On the 
other hand, if that same record was used over the radio or used in a 
restaurant or used in a dance hall, that person who used it in a 
public performance should pay for the performance right. There 
has been no question about that right in every area where there is a 
public performance for profit. The only exception is in the case of 
churches, hospitals, and other charitable institutions. So that in effect 
the jukebox in the light of circumstances as they exist today, although 
not. a charitable institution, obviously engaged in business for profit. 
is the only area in which there is no duty to pay for the property of 
the composer when there is a public performance for profit. 

Mr. Harris. Mr. Cox, excuse me. Mr. Chairman, may I ask a 
question ¢ 

Was that performance right always recognized in our law 4 

Mr. Cox. Yes, sir. 

Mr. Harris. Before 1891? 

Mr. Cox. Well, it was recognized for musical compositions in the 
act of 1S79 and before that in a somewhat different form. 

Mr. Harris. Will you explain that to the committee / 

Mr. Cox. I would rather leave that to Mr. Finkelstein, who in that 
area of the history of it is a much greater expert, so that we do not 
duplicate, in order to save the time of the committee. 

When the issue first came up, it is quite clear that the coin-operated 
machine, in the scope and in the way it is used today, was not before 
the consciousness of Congress and furthermore, even if it were, the 
very issue that is up here today which is clearly within the powers of 
Congress is that in all fairness and equity, the statute should be 
changed; and that is the issue. 

Now, when this property is created, what you have in substance now 
is that the jukebox operator says, that is somebody else’s property 
and I should be entitled to use it but I should not pay for it because 
I cannot afford to. 

Mr. Bryson. If you will pardon me a moment, the chairman him- 
self, Mr. Celler wished that I go before another committee. 

Mr. Cox. The jukebox operators are in substance saying, well, Mr. 
Composer, this is your property but we ought to be able to use it and 
we should not pay for it because we cannot afford to pay for it. Why 
do they not say to the record owner, you supply the records free be- 
cause we cannot afford to pay for them, or the man who supplies the 
needles, or the man who supplies the servicing ¢ 

The one thing that is clear in the relative sense is that but for that 
piece of music which has been created, there would not be any jukebox 
operation. It is true that other components are necessary in the 
composite to make it a usable instrument by which people are induced 
to put a nickel in the box and hear some music. But without the 
music there would not be any jukebox, 

What they are in substance saying is that, sure, there is a property 
right that has been created in the same way almost as the man who 
built this table, but we want to use it and we want to use it free 
because we cannot afford to pay for it. 

Mr. Wiis. And what you are saying in substance is, my dear 
friend, whether you can afford to pay for it you have to do it. 

Mr. Cox. That is right. 
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Mr. Wius. I am saying it cogently but that is the substance of the 
argument as a lawyer. 

Now, let me ask this question: I do not see how we can say that the 
Congress was entirely blind to what it was doing in 1909 and in Miss 
Dee's statement she quoted the exact words of Congress in 1909 and 
here is how those words read : 

The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless 
a fee is charged for admission to the place where such reproduction or rendition 
occurs, 

Now, Congress must have known what they were talking about. 
They said they deliberately exempted that. 

Now, the people in the business world got accustomed to the statu- 
tory charge of so much per record collected through the manufacturer 
since 1909. They built a business around this. They add that to the 
operating expense. ‘The people are used to paying it. It has worked. 

Now you say, you have a property right. Of course. under the 
Constitution you properly admit that there is a property right to 
the event that Congress grants it. 

Mr. Cox. That is right. 

Mr. Witiis. When you say that the jukebox people are using a 
property right without paying for it, that really is not correct. That 
right has not been established yet. What you want to do is to extend 
ande nlarge and to create a prope rty right and then to collect. You do 
not have that right as of today, legally. 

Mr. Bryson. In equity you may have. 

Mr. Wituis. In equity, and the Congress has power to reconsider 
and to start brand new. 

Since you and I are talking as lawyers, I do not think it is accurate 
to say that you have a property right which is being run over rough- 
shod. The property right that you seek to tax has not thus far been 
created, 

Now, when you say, whether you can afford it or not it should be 
done, you should start today, that implies some consequences. The 
evidence is that the people up to now do not respond to a dime. They 
do not respond to more than a nickel. And they envisage harm. Per- 
haps if that exemption had not been created in 1909, perhaps we 
would have been using a dime all along. But now, today, you want to 
create it and they say “they cannot live under it. They can live and I 
understand they are perfectly willing to live under the statutory fee. 
Miss Dee and others all speak here in the interests of authors. 

Now, that isthe law. lam willing to concede that something should 
be done but I come back to what I have been mulling over in my 
mind, shouldn’t we go via the accepted method if we want to protect 
the authors and revise the statutory charge and make a special charge, 
if you will, and we will use the name jukeboxes in there and say, for 
those records that are played by the jukebox operators, there shall be 
collected from the manufacturers such and such. You see, that would 
be a general spread of the burden rather than to collect directly as this 
is proposed from the jukebox operators. 

This will disabuse your mind, Mr. Ahlert, on the question of the 
implication which does not appeal to me, of a heinous monopoly by 
ASCAP. I think you people are all right. 
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On the other hand, I want to disabuse the others of this charge of 
rac keteeriIng—that does not impress me at all. [think if I were in 
your shoes and I saw the facts through your eyes, and sincere as I 
believe you are, chances are 1 would come to the same conclusion as 
you do. 

And if I were an operator and stated my income-tax return, some of 
which have been offered here, which is awfully dangerous to exag- 
verate, not to be truthful, and makes a picture that [cannot afford it, 
why then, I am sure that if 1 were in their shoes and saw the story 
through their eves that IT would be a little cautious about consenting 
to the passage of this bill, too. 

Now, if the authors-are entitled to relief, the chairman has asked 
the opposition tn effect: well, 1 am sure you boys do not want the au- 
thors not to get paid for their creation. They all honestly said, ves, of 
course not. 

Let me ask you all this question: Lam sure you do not want to impose 
a burden upon people who cannot afford it. Tam trying to be objec- 
tive, and Tam sitting here and I want to try to get a solution and up 
to now, | would judge that the burden of proof would be upon the 
proponents of this bill to justify the economics of the bill. 

Mr. Cox. Well, Mr. Congressman, I think what you have said has 
helped very greatly to illuminate this problem in its very practical 
sense and in context. 

Firstly, T was not saying that the property right in the public per- 
formance on the jukebox was now legally established. That is what 
we are here to ask the Congress. But L would say—— 

Mr. Winuis. | know but the hewspaper writers, the radios and the 
comments all go abroad, and as a practical proposition in equity it 
may be said that a property right exists and is being abused and not 
compensated. Up to now it does not exist. That is the only point 
I make. 

Mr. Cox. But in equity, in the practical sense, and as a matter of 
fairness, what I am saying is that there is enough fundamental basis 
there so that Congress for the specific purpose that is being discussed 
should recognize it. 

Now, obviously as a practical matter, you have to take the history 
into account and the other problems that you mention in appraising 
how that property should be recognized. I mean, in equity you also 
have a balancing of the equities to perform. 

Now, I would say at the time the statute was drafted in 1909, Con- 
gress, of course, knew that there were coin-operated boxes. Obviously 
they would not have used that language unknowingly. It would have 
been silly. But the coin-oper: ated boxes that the ‘vy had before them 
were primarily the penny-arcade operation with the earphones and as 
a substantial matter of practicality, it was not an important problem 
and whether the desire was to encourage the use of these things, cer- 
tainly it was never put into the law with the full consciousness of the 
way the jukebox industry has developed over the last 41 or 42 years. 

Certainly, in 1909 there were not 400,000 or half a million of these 
boxes in operation. What we are saying is that assuming that Con- 
gress knew there were things like the player piano in which you 
dropped a coin or the penny arcade, they did not envisage the prob- 
lem that is now before us. 
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Mr. Wiis. On the other hand, you got a fair break as a result of 
that because nor did the Congress envisage radio and television but 
the broad language caught that pretty lucrative means of distribution. 

Mr. Cox. That is true. But that Was grounded on the general es- 
tablished proposition which I believe was right that the cre: itor of this 
kind of property ought certainly to have the exclusive right for a 
limited period as they provided in the Constitution, and in the case 
of music, the traditional way to deal with that was that for all per- 
formances for profit, the author and the owner of the property should 
be compensated. Actually, the other rights were in essence established 
by the history, by the statute and by court decision so that, sure, it was 
an advantage to the author when the radio use expanded. There could 
be no question about that. 

But when you get to the other side of the problem, which is the 
jukebox operator, the proposed statute carves down and limits the 
copyright owners’ performance right, not only in time but in two other 
very important respects. One is that the establishment which owns 
one jukebox pays no royalties and no fees for the use of the music. The 
other is, and this is very important limitation, that if the owner of the 
copyright either acting by himself or through his agent cannot agree 
with the user on what the royalty should be, the user can still go ahead 
and use it with a limit on the amount he has to pay. Obviously what 
will happen as a practical matter 

Mr. Wituis. You mean under this bill? 

Mr. Cox. Yes, sir. 

Mr. Witiits. Say that again. 

Mr. Cox. Unlike the ordinary performance right, the user can nego- 
tiate with the copyright owner, and if he cannot get the use of the 
music on his terms as a matter of negotiation, he also has an option 
which he does not have in most other cases to go ahead and use the 
music of the author and pay a fee no higher than that specified in the 
statute. 

Mr. Winurs. Is the theme vou are developing there in the bill? 
Where is the language ? 

Mr. Cox. On page 2. Just to telescope it a little bit 

Mr. Bryson. Would you elaborate a little on that? Could you give 
us a specific example? 

Mr. Cox. I can give you several examples. 

Mr. Bryson. Give us a good, concrete one. 

Mr. Cox. Let us take a particular record because in that homely 
way I think you can see what the problem is. 

Mr. Wiis. Let us take the record, Too Young. 

Mr. Bryson. That is a good one. 

Mr. Cox. When that record is used by a radio station or a restan- 
rant or a dance hall, the user has to agree with the copyright owner. 

Mr. Wins. You mean to use it in a place of entertainment ? 

Mr. Cox. Yes: public performance for profit outside the home. 

If the person who nses that record does not heve the permission of 
the owner, then there is an infringement with civil penalties for the 
infr ingement, or the user works out a consentual arrangement with the 
owner by which he pays a fee or royalty for the permission to perform 
that musie for profit, either over the radio, in a restaurant, or ina 
dance hall. 
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Now, the copyright owner as an individual can say, I want $1,000 
for you to play that tonight. The user can say, it is not worth that 
to me. They may end up there. There is no right in the user if 
the owner says, you can?t play that unless you meet my terms. 

In this case, the effect of this proposed bill is that if the owner of 
the copyright cannot agree or does not agree with the user, the user 
‘an go ahead and use that without his permission by paying the statu- 
tory royalty. That is the only case of this kind of limitation anywhere 
in the performance-right field. 

Now, obviously what people do as a practical matter in the nego- 
tiations with the owner is to say 

Mr. Winuis. You mean owner of the copyright / 

Mr. Cox. Owner of the copyright. Will you let me use this for a 
half a cent a side, for example? They obviously are never going to 
negotiate above the statutory limit because without negotiation they 

can use it at not more than the statutory limit. So the area of nego- 
tiation is in all probability or would be below the limit. That is 
true in—as a matter of fact, in the manufacuring right case, too, 
where you have had an established pattern and you have seen it work 
over some 42 years in that particular area 

Now, that ‘is a substantial limitation which was proposed, is pro- 
posed in this statute to make the bill less burdensome, to help bal- 
ance the equities in relationship between the creater of the property 
and the user of the property se hg in this case as a practical matter 1s 
the jukebox operator in the sense that he is like the radio station or 
he is hke the fellow, like Muzak, who is serving the restaurants with 
music. 

Now, when you get to the question of the ability to pay, I would 
like to raise several questions there. It is for this committee to judge 
whether the persons who appeared were representative or not rep 
resentative. It is for this committee to judge whether the Price, 
Waterhouse statement presents a fair and accurate picture of the 
income. 

Now, it just stands to practical reason that the number of jukeboxes 
in actual economic use would not have increased the way they have 
if it were a down grade growingly unprofitable business. 

Secondly, in the noncheckable information of Price, Waterhouse, 
it seems to me it must be taken into account that when people report 
income, to take that side of the problem first, and no check is made on 
the accuracy of that, then the whole question is, Are any of the figures 
any good ¢ 

Now. Price. Waterhouse itself went through an experience like this 
before. That is the famous McKesson-Robbins case where the famous 
Mr. Musica said we have an inventory so many drugs, such property, 
this, that, and the other; and secondly said, we have bank accounts in 
so-and-so bank in Canada and in other places. When the check was 
ultimately made, there was not that inventory. There were not those 
bank accounts, so that an accounting statement prepared on that basis 
certainly cannot be unequivocally said to be accurate. It is possible 
that an accounting firm can say, we will make an accounting state- 
ment up without checking back on the basic facts or figures and we 
state in our statement that we did not make such a check. 

Mr. Wittts. Do you have any contrary figures / 

Mr. Cox. I would say this, that we do. 
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Mr. Witiis. Let’s have them. 

Mr. Cox. We have, for example, based on reliable credit reports, 
statements of the number of machines, the kind of connection between 
the jukebox, the pinball, the vending machine in operation, and my 
colleague, Mr. Finkelstein, I think, wants to refer to a specific case 
of a witness who testified here. 

The second specific piece of information that I think cannot be dis- 
regarded completely is that most of the testimony of the Kefauver 
committee was taken under oath and documented. 

Now, Mr. Kefauver did not say that X percent of this industry was 
infiltrated with gangsters. In his statement it is perfectly obvious 
that he said there was some infiltration. 

Mr. Wituis. I am not interested in gangsterism in the least, but I 
um vitally interested in figures. Let us get down to the meat of the 
coconut. According to the Waterhouse statement, and you took what 
he said to be a typical situation where an operator of 50 machines 
would result in additional cost of $1,500; that in any man’s book 1s $20 
amachine. Now, what do you figure it at? 

Mr. Cox. My point, Mr. Congressman—— 

Mr. Winuis. What was yours? 

Mr. Cox. 1 do not know because here is the basic point there. The 
Kefauver thing is directly related to the figures. If a man in this 
statement—— 

Mr. Wiis. Did Kefauver reduce it to per machine or typical 

Mr. Cox. May I just make clear because I have had some experience 
with this field. 

Mr. Wits. As a lawyer, if you would tell me my calculation is 
$25 a machine and here is the reason, then I can follow you, but all 
these generalities, I will be frank with you, Tam not following. 

Mr. Cox. I cannot tell you in the sense that you are talking about. 

Mr. Wiis. Then you do not have any figures. 

Mr. Cox. [ have had experience, though, and I have read the testi- 
mony here, but when you get. a list of statements where a man, for 
example, says, my income from X machines was $10,000 a month and 
the accountant makes up a statement and does not check whether that 
is correct or not correct, the statement is not worth anything in this 
kind of a business, 

Mr. Wituis. Let us throw the Waterhouse statement overboard, if 
you want to. That is all right. I will do it for the sake of what I 
have in mind. Let us take the statements of the people who came 
here, offered statements and parts of their income tax. They were in 
line with the Waterhouse statement. 

Mr. Cox. Right. 

Mr. Wiuuis. Let me make myself plain. Mr. Chaffetz’ criticism of 
that was, you fellows are rich and are rolling in wealth. He did not 
convince me because he did not show any figures. 

Now, don’t make the same mistake by criticizing his figures with- 
out giving me some substitute because IT am a tolerant sort of guy, 
Unless you prove to me to the contrary, I am going to credit you for 
knowing your business. I am going to give them credit for knowing 
theirs. Iam going to stop all this criticism and in my mind when 
I vote on this bill, I ask you again, do you have any kind of figures, 
reducible to a typical operator ‘of 35 or 50 machines, or have you got 
it boiled down to per machine? I do not care whether you make it 





— a | 








RECORDINGS IN COIN-OPERATED MACHINES 341 


14cents. Have you got any figures? Can you give me an appropriate 
figure of how much you think the cost per machine would be? 

“Mr. Cox. I have not, sir. 

Mr. Witurs. All right. 

Mr. Cox. My basic point is—— 

Mr. Wins. Your basic point is that they are wrong. 

Mr. Cox. No, My basic point is that, and it is a question IT am 
raising—the question I raised was, one, on the evidence that is before 
this committee, whether the people who testified are representative. 
I am not saying that the facts that a particular individual testified 
to—I have no question about that because I do not know. 

Mr. Wituts. There was more than one individual. We have been 
at these hearings a long time. 

Mr. Cox. I know, but the question is, are they representative, and 
what I do not understand and I say—— 

Mr. Crumpacker. Have you got any evidence that they are not 
representative / 

Mr. Cox. Yes, completely. 

Mr. Crumpacker, Let us have it. 

Mr. Cox. The first evidence which appears out of their own trade 
journal, so to speak, Cash Box, is that over the years the number of 
jukeboxes has been increasing. I say that that Is practical evidence 
that if the business is as tough and as decreasing in earnings, I say, 
question mark, 

Mr. Crumpacker. How much have they increased in the past 2 
years / 

Mr. Cox. I do not know the specific figures, but apparently all the 
indications from the journal is—— 

Mr. Crumpacker. Could you get us a specific figure / 

Mr. Cox. That is their business. I cannot get those. That is the 
one point | want to make to the very pert inent questions the Congress- 
man was asking. All Tam asking is—— 

Mr. Crumpacker. As proponents of the bill, the burden of proof is 
on you. It seems to me that it is your business to get the figures to 
refute that if you want to establish a case. 

Mr. Cox. Wait a minute. We are willing to take on the burden in 
terms of reasonable proof, but the way vou have a business, where 
part of it is something else—I don’t see how anybody can deny that 
there is proof of infiltration by gangsters. I used to work in the 
Treasury of the United States. 

Mr. Wituis. What has that to do with the question. that I am ask- 
ing vou about—gangsterism 4 

Mr. Cox. It has this to do, Mr. Congressman. That when you are 
trving to find the income of a whole business in terms of averages and 
so forth, then your basic assumptions have to be accurate if your end 
conclusions are to be accurate. All Tam saying to you is 

Mr. Wiis. Are you trying to say to me that basically I must make 
an assumption that this business is infested with gangsterism—is that 
your starting point ¢ 

Mr. Cox. No: 1 say that there is a degree of infiltration which I] 
cannot measure for you quantitatively. T could not tell you whether 
it is 2 percent or 5 percent. But there is certainly strong evidence of 
that given under sworn testimony and when I say to you that when 
a gangster runs a bunch of operations he is not going to report his 
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figures. He does not even report them under oath to the Treasury, 
and that is why vou have tax evasions. 

How would I know in terms of any integrity of statement or knowl- 
edge, to give figures when you have fellows like that that are in this 
business, 

Mr. Witits. Name some. 

Mr. Cox. | can give you the testimony before the Kefauver com- 
mittee. It was introduced here before the Kefauver statement giving 
a summary of cases. 

Mr. Wituis. Did Mr. Kefauver ever offer that / 

Mr. Cox. Yes, sir. 

Mr. Wituis. Is that in his testimony é 

Mr. Cox. He submitted a supplement which gave all the details 
State by State, and so forth. 

Mr. Winuis. All right. 

Mr. Cox. Now, the other kind of indication on the equity question. 

Mr. Wituis. Let us not get away from the figures yet. I am not 
satisfied with what you are telling me, personally, and I am not being 
critical. I want to get the facts. I want to be fair. But do you 
mean to say with the type of lawyer that you are, the type of repre- 
sentation that certainly ASCAP can command, that you cannot give 
me a figure that you fellows in your own mind have not taken a stand 
on and say it should be $30 or $20 or $25? 

Mr. Cox. Honest to goodness, we can’t. 

Mr. Writs. Because I warn you, unless you can rebut that prima 
facie case made, I am unwilling te say, in the name of those who ap- 
peared here that they are a bunch of liars. 

Mr. Cox. I am not saying that, sir. That is not my point. My 
point is that you have not got a prima facie case and the reason I am 
pointing these things up is to show you why. 

Let me give you another specific illustration. 

Mr. Wituis. That will be your first; that will not be another. You 
have not given one yet. 

Mr. Cox. The first is that insofar as there is inaccuracy on the 
income side, there was no check by Price, Waterhouse when they took 
over 1,500 reports as to whether the reports on the income are accu- 
rate. They just took them; that is all, period. 

Mr. Wituts. That is not the testimony. ‘The testimony is that when 
the first 100 or so returned questionnaires came in, that they checked 
a number of ways. They took, for instance, questionnaire No. 25. 
There was a man with 50 machines and questionnaire No. 78, a 
man with 75, and they took that percentage out of 100 and from one 
to the other their relative position in cost and expenses hewed pretty 
close to the line. 

In other words, they did the best they could without examining 
the books. 

Now, naturally, I know and you know—in his very first opening 
statement the CPA who testified here as a professional man said that, 
I made my deductions from the material [ worked with which of 
course Was in answer to these questionnaires. He did not purport 
to examine the books. 

Mr. Cox. He said in the opening statement that he did not; and 
my basic point is that when ‘you take the income, if you have not 
checked the statements, the percentage is no check. It just means you 
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have no test of accuracy. When you get to expenses, for example, 
there was no indication and no proof as to whether amortization for 
the cost of the machines, interest on the purchase on a conditional 
sale, depreciation, and so forth, were or were not included. 

Now. the accountant says he assumed the depreciation was taken as 
an expense. No st: atement about amortization and interest, but then 
in calculating the net income he sets aside an amount for return on 
investinent and then another category of account for profit and salary. 
Well, if amortization and interest on a conditional sale have been 
taken as an expense, if depreciation has been taken, why still do 
vou take return on investment; what is the investment / 

Mr. Wituts. I am going to make one little statement and then I 
um going to quit. 

In my own mind, the Price, Waterhouse representative testified, 
taking a typical or what he thought to be a typical operator with 50 
machines, resulting in an additional cost of $1,500. I mentally al- 
lowed for human errors and unwitting inclination to exaggerate on 
vour side. L reduced that $20 in my mind. I say, Well, that is 31,000 
instead of $1,500. That is cutting it down one-third, allowing for 
errors, 

When you are pursuing that statement, he showed, according to 
answers to questionnaires, that the earnings before income and State 
taxation on this average 50-machine operator was $4,800. Again I 
said to myself, “Well, maybe that is wrong. Let us make it $6,000. 
Let us increase that. Let us decrease the expense by one-third. Let 
us increase the earnings to 86,000; that is still a burden of $1,000 on 
a 86,000 business. That is 17 percent. That is pretty tough.” 

Mr. Cox. That again goes back to the basis. 

Mr. Wituts. Do you think that the Waterhouse statement is more 
in error that Iam willing to concede it might be ? 

Mr. Cox. I would think so. 

Mr. Wituis. Can you give me your guess / 

Mr. Cox. No. 

Mr. Winuis. All right. 

Mr. Cox. I would not guess about things I do net know. That is 
the reason I say I cannot give you any figures. For example, let 
me show you the interconnections of this thing. You had a witness 
yesterday who testified that he was in the business of selling records 
as well as in the business of running jukeboxes. That is an inter- 
connection in terms of records. I do not know how much profit he 
makes in the purchase of records and how much he makes in the sale 
of those records to himself as a jukebox operator. There must obvi- 
ously be some difference between the price a jobber pays a manu- 
facturer and the price for which a jukebox operator can buy them 
from a jobber or a wholesaler, 

One of these fellows here vesterday testified about the jukebox 
operation, but it was intertwined with the operation of pinball 
machines and other machines. How do you separate that? What 
is the jukebox operation when it is run as a combined whole? ‘That 
is Why Lsay I just do not know. 

Mr. Crumpacker. We are going to have to look closely at the juke- 
box business. It is true that some of them have other businesses that 
they operate in conjunction. But we cannot get all lost and involved 
in trving to separate the figures of an operator who takes on a record 
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dealership in order to support the jukebox business or something like 
that. 

Mr. Cox. My point is this: I would say, as a practical matter, the 
fact that a man 1s a school teacher or in the school-teaching business, 
as one man testified here, and also identified with jukebox operation, 
I would not look at his combined income because I do not think that 
is representative. A particular fellow might do that, but you cannot 
attribute school income to jukebox operation. 

Mr. Crumpacker. This argument you make on the infiltration of 
gangsterism intrigues me. You say, first, that we cannot rely upon 
these figures reported to us because a lot of them may be the gangsters 
who do not report their income accurately on their income-tax returns. 
Now, I do not see how you can anticipate that if this bill were passed 
they would report accurately to ASCAP the number of records they 
used or how long they used them or anything like that. So, I do not 
see where that would benefit you. 

Now, to carry that argument to its logical conclusion, you do not 
directly dispute the testimony given here by independent operators 
but you suggest that they may not be representative of the industry 
as a whole. 

Mr. Cox. That is right. 

Mr. CruMpacker. You say that there are probably a lot of gangster 
organizations in the business that are making all kinds of money and 
could afford to pay this. Then, if we were to assume that that is 
true, the effect of passing this bill would be to force out the inde- 
pendent operators who cannot afford to pay its cost but permit the 
gangster operators to go right on because they are making a lot of 
money and can afford to pay it. So, rather than driving the gangsters 
out of business, it would seem as though we were insuring that they 
could take over the rest of it. 

Mr. Cox. I do not think so, sir: not necessarily. 

Mr. Cremracker. It looks to me like your argument, if there is any 
basis to it, can be turned against you much more strongly than it 
can be turned in favor of you. 

Mr. Cox. Let me ask you, Mr. Congressman, one basic question in 
that contention. I do not know what the conclusive answer is, but 
it is a question which occurred to me just listening to the testimony 
at this session of the committee. 

We have—many of us—in our homes a radio, a phonograph, or a 
television set, and some people have all three. They go out of whack 
sometimes, As a matter of fact, I have a young boy who himself 
can fix them. But certainly there are service people who can fix 
those instruments. I would say technically the television set is more 
complicated than the radio, and the radio more complicated than the 
phonograph. But there are people who are service people who can 
fix them. What has interested me in this field, and I do not know 
what the answer is, but whiy is it that there are so few people who 
run their own jukeboxes? Is the servicing problem so insuperable? 

Mr. Crumrpacker. You are not trying to compare one of these fancy, 
elaborate jukeboxes equipped with all kinds of gimmicks with the 
home phonograph, are you / 

Mr. Cox. There are electricians and servicemen who can fix a 
jukebox easier than a television, as far as technical knowledge and 
experience is concerned. Why? Why are there so few ? 
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Mr. Crumpeacker. Just on the basis of purchase price, the average 
jukebox would seem to be more complex than the testimony here in- 
dicates that a jukebox costs anywhere from $300 or $400 to $1,100 
or $1,200, 

Mr. Cox. Are they bought for cash? On conditional sales ¢ 

Mr. Crumpacker. Either for cash or on conditional-sale contract, 
but in any event that is the sales price. 

Mr. Bryson. Are there not other businesses like shoe-mending ma- 
chinery, where the machine is never sold and maybe it is one of these 
complicated IBM machines. I believe they do not sell their ma- 
chines. They make some arrangements with the user. Would that 
be comparable somewhat to this ¢ 

Mr. Cox. I do not know enough about the IBM. TI know a little 
about the shoe-machinery thing because it was recorded in the United 
Shoe Machinery case. But, as I recollect it there, they licensed the 
use and did not sell; but also, as I recollect it vaguely, the company 
serviced it itself. The manufacturing company had its own servicing 
mechanism. 

Mr. Bryson. I do not know either, but I do seem to remember. | 
am under the impression—— 

Mr. Wiuuts. In Continental Can and American Can—all kinds of 
patents were involved on filling machines; and, by and large, they 
do not want to sell those machines. They put them in your canning 
plant and they service them, and you pay them a little royalty for the 
use, 

Mr. Bryson. Would that be to the advantage of the user? 

Mr, Wiis. I do not know. 

Mr. Bryson. Isthat a matter inthis case? It seems to be a different 
situation. 

Mr. Witiis. I was following your thought. Ags I caught it, the 
subtle thought that the witness was trving to convey because he ques- 
tioned: Why? Why—raising a question of some bug under the chip 
involved. It may beso. Give me the evidence. I will consider it. 

Mr. Cox. Well, my only point, as I say—TI listened to the testimony 
and I just do not know what all the reasons are. 

Mr. Bryson. Gentlemen, it is 12 o’clock, and under the rule we have 
no right to sit when the House is in session. 

I will get permission for us to sit this afternoon when we recon- 
vene at 2, 

(At 12:05 p. m., the noon recess was taken. ) 


AFTERNOON SESSION 


(The hearing was reconvened at 2 p. m.) 

Mr. Bryson. The hour has arrived for us to reconvene. I believe 
Mr. Cox was offering some testimony. You may resume your state- 
ment. 

STATEMENT OF OSCAR COX—Continued 


Mr. Cox. Mr. Chairman, I propose to be very brief in concluding. 
I would just like to point out one thing: that as a matter of equity 
and fairness the creators of this musical property are paid for the 
performance of their music, quite rightly, in every public perform- 
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ance for profit with the one exception of the jukebox, and that as : 
matter of equity should be corrected. 

Secondly, it would seem to me that the evidence adduced by the 
Senate Committee on Crime indicated certain facts which the com- 
mittee, I am sure, will consider. We are not saying that the people 
who appeared here were racketeers. What we did say, based on an 
examination of the testimony and the reports of the Senate Crime 
Committee, is that there is supported proof indicating the infiltration 
of this industry by gangsters. When there is a degree of infiltration 
of that kind, serious questions should be raised about the accuracy of 
the figures in that context. 

I would just like to point out, from page 179 of the Third Interim 
Report of the Senate Special Committee to Investigate Organized 
Crime in Interstate Commerce, several points that they make which 
are supported by the evidence, and I quote: 

Ed Vogel, who has been known as the slot-inachine king of Cook County, U1... 
and an old Capone syndicate associate, is secretary and treasurer of the Apex 
Cigarette Service. This company is one of the largest distributors of phono- 
craph and cigarette machines in Cook County. Al Capon’s brother Ralph cper- 
ates the Suburban Cigarette Co., which has vending machines thronghout Cook 
County. 

Evidence of strong-arm methods in the jukebox-distribution business was 
found by the committee in Chicago, Kansas City, and Detroit. 

Parenthetically, I would like to refer to the exhibit which was intro- 
duced from the Cincinnati newspapers of violence in a reported 
internecine war for control of territory in Cincinnati. 

I continue. 

Joe Peskin, one of the old Capone gang and a leading jukebox distribttter in 
Chicago, admitted threatening a former associate who later became a competi 
tor, Im Kansas City, Wolf Riman, before his murder, successfully pressured 
tavern owners into using his jukebox machines with the help of the county 
sheriff. More refined methods of shake-down and extortion were found by “the 
committee in connection with jukebox distribution in Detroit. Here a union 
Wis used as a front by underworld characters to extort money from jukebox 
distributors. These distributors were forced to join the union as “honorary 
members” and pay initiation fees and dues, or risk having a picket line thrown 
around their locations. Another more refined technique for forcing jukebox 
distributors into line was found by the committee in New Orleans where Carlos 
Marcello, one of the worst hoodlums in the country, supplies jukeboxes and slot 
machines to bars, night clubs, and so forth. He also loans money to these bars 
and clubs at a very low rate of interest. In return for this low rate, the pro 
prietor agrees to use only Marcello’s machines. 

Most of the Nation's leading hoodlums, including Frank Costello, Jake Lan 
sky, Joseph Stacher, Phil Kastel, Buster Wortmann, and many others, have 
been engaged in the distribution of jukeboxes and slot machines, 

Any questions? 

Mr. Crumpacker. Well, I would again like to get back to the point 
as to the relevancy of this testimony. Even if we were to assume for 
the purposes of argument that all operators engaged in the jukebox 
business are gangsters and racketeers, how would that affect this bill? 

Mr. Cox. It would affect this bill in this way. sir: That in a field 
that is infiltrated—I do not know, and T do not think anybody knows 
accurately What the figures are on income and expenses—it just obvi- 
ously stands to reason that a gangster is not an eleemosynary or chari- 
table institution engaged in business for fun and no profit. 

What the mechanism is as to whether he uses this business as a front. 
as a means to exact tribute on other types of machines or on other 
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types of operation, | do not know with precision because it is an un- 
der-cover industry to that extent. What the Senate Crime Committee 
indicated was that they had sworn testimony before them indicating 
some of the methods which had been used by the gangsters who had 
infiltrated into this industry. What I am saying in substance is that 
when you take that into account, figures as to their earnings and in- 
come and expenses are virtually worthless. 

The argument has been made here, on the balancing of the equities 
that a man who has created property ought to be required to let some- 
one else use it free because they cannot afford to pay for it. 

Now, I say as a practical matter that consideration should be given 
to those factors; but what I am saving is, to my mind a prima facie 
case has not been made that this is so burdensome that the people can- 
not pay it or that some adjustment would not be made in the negotia- 
tion to use it so they can pay it. 

Mr. Bryson. The other users of copyrighted music when performed 
pay for it. 

Mr. Cox. Yes, sir. 

Mr. Bryson. And they are not being put out of business by reason 
of the payments they are making. 

Mr. Cox. No, sir. 

Mr. Bryson. All right, Mr. Finkelstein. 


STATEMENT OF HERMAN FINKELSTEIN, NEW YORK, N. Y., GEN- 
ERAL ATTORNEY, AMERICAN SOCIETY OF COMPOSERS, AUTHORS, 
AND PUBLISHERS 


Mr. Finkxetsrers. Mr. Chairman, my name is Hernan Finkelstein 
I reside at 440 East Fifty-sixth Street, New York. T am genera! 
attorney for the American Society of Composers, Authors, and 
Publishers. 

I am going to try to be very brief. 

I should like to clear up one thing and that is the nature of the art 
in 1909—to see what was known commercially at that time. and what 
Congress had before it when it enacted the 1909 act. We have had 
a lot of discussion here about what the state of the inventive art was 
then, and I think it would help us to have something about what the 
state of the commercial art was at that time. 

I should like to point out that what the Currier committee said in 
1909 was this, and this is all that vou will find in any of the hearings 
leading up to the 1909 act. The subject of jukeboxes or coin-operated 
machines was never discussed in the record. Apparently, there was 
some off-the-record discussion that resulted in this statement in the 


report, quoting from the Currier report, House Report No, 2222: 


The exception regarding the public performance of a musical composition upon 
coin-operated machines in a place where an admission fee is not charged is under 
stood to be satisfactory to the Composers and proprietors of musical copyrights 
A representative of one of the largest musical publishing houses in the country 
stated that the publisher finds the so-called penny parlor of first assistance as an 
advertising medium. 


Now, all that we know from the record is that there was some kind 
of a use in what was called a penny parlor. 
Mr. Bryson. A penny parlor? 
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Mr. Frnxetstern. Here is a book that we took from the Library of 
Congress. 

Mr. Bryson. Penny arcade? 

Mr. Finxetstern. Penny parlor is what they call it and I am going 
to refer you to the term, “parlor,” in the literature on the subject. 

I think one of the best books written on the phonograph industry 
is one by Frederick William Gaisberg who worked in the early days 
with Mr. Berliner who was rather an important factor in developing 
these devices. Here is his book published by the Macmillan Co. in 
1942, entitled “The Music Goes Round.” He says, at page 5: 

The Columbia Phonograph Co., licensees of the Edison Phonograph, founded 
by E. D. Easton and Paul Cromlin, stenographers to the Supreme Court, was also 
established in Washington. Quite naturally they saw the machine as an ideal 
substitute for shorthand. Their purpose was to exploit it as a dictating machine 
for office use. In this respect, however, it proved a failure. I remember some 
hundreds of the instruments being rented to Congress and all being returned as 
impracticable. The Columbia Co. seemed headed for liquidation at this failure, 
but it was saved by a new field of activity which was created, almost without 
their knowledge, by showmen at fairs and resorts demanding records of songs 
and instrumental music. Phonographs, each equipped with 10 sets of ear tubes 
through which the sound passed, had been rented to these exhibitors. 

It was ludicrous in the extreme to see 10 people grouped about a phonograph, 
each with a tube leading from his ears, grinning and laughing at what he heard. 
It was a fine advertisement for the onlookers waiting their turn. Five cents 
was collected from each listener, so the showman could afford to pay $2 and $3 
for a cylinder to exhibit. 

Please note the reference there is to instrumental music. And I 
would like to emphasize the part which speaks of 10 sets of ear 
tubes through which the sound passed. 

That was on page 5. Now I skip to page 7 of the Gaisberg book : 

The late nineties can be rated as the high spot of the phonograph cylinder 
as an entertainer, brought about, strangely enough, through the vogue of the 
slot machine. Automatic phonograph parlors, as they were called, sprang up 
like mushrooms on the busy streets of most towns of the United States. They did 
a flourishing business for just 2 years and then the craze vanished. <A singer 
with a loud voice could record to five machines simultaneously. * * * 

There is a footnote to the statement that says: 

The renaissance of the disk was brought about in America in 1938-39 by the 
automatic gramophones in road houses and cafes. 

So that what we see is that this nickel slot business had fallen off; 
that it had been reduced toa penny in 1909. Actually it was only fair 
that Congress should say that that kind of a performance shall not be 
deemed to be a public performance for profit. They did not say that 
it is exempt. They said that performance shall not be deemed to 
be a public performance for profit unless an admission fee is charged 
to the place where the performance takes place. 

Now, on the record that we have, on which the 1909 act was adopted, 
the only reference is to the penny parlor. The only thing we know 

i. ‘ad . oe? bed . . 
of in the penny parlor is the thing that had earphones; and I think 
that it does violence to the intention of Congress to say that anything 
which is so public in its nature as the present-day performance in a 
jukebox would be said by Congress not to be deemed to be a public 
performance for profit. What Congress had before it was in fact 
something that properly could be deemed not to be such a performance. 
So much for that. 

There has been some discussion about the accuracy of the jukebox 
figures. I would just like to point to one thing in the testimony that 
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has been given so far, and that, I think by a rather impartial witness, 
Mr. Donovan, representing the National Licensed Beverage Associa- 
tion, chairman of their legislative committee. We did not offer Mr. 
Donovan. The opponents of the bill did. Here is his testimony at 
page 161 of the stenographic record of the hearing on February 4: 

Mr. Coarrrrz. We did not, either. 

Mr. Finxetsrern. Nobody offered him. 

Mr. Bryson. He appeared as amicus curiae. 

Mr. Finkensrers. All the more impartial. Here is Mr. Donovan 
at page 161 of the stenographic record of the hearing on February 4: 

Perinit me to tell you of the typical division of revenue from the operation of 
a jukebox owned by an operator and placed in one of our member's establish- 
ments. Many years ago—in fact, so long ago that most of us cannot remember— 
these machines were placed in our establishments with a division of revenue on 
a StU basis. We, of course, ulways have and still do provide the location, 
the power, and are constantly providing service so that the machine may 
be played, other than, of course, the actual servicing for mechanical repairs. 

Today, the split of revenue is quite uniform: 60 or 70 percent for the operator 
and only 30 or 40 percent for our members 

Mr. Wituis. He is talking about Ohio. Wasn’t he talking about 
Ohio / 

Mr. Finkevsrein. He came from Cincinnati, that is correct: but he 
is chairman of the legislative committee of the National Licensed 
Beverage Association, a national association. And if you recall, he 
said that he had made some kind of a survey and there were five 
specific instances that he could report to this committee as being il- 
lustrative. 

Continuing with Mr. Donovan's testimony, I quote: 

However, there are many instances where the following is a typical operation. 
The operator receives a flat minimum guaranty from our members. For in- 
stance, one case comes to my mind where the operator receives a flat minimum 
guaranty of $15 per week. Any revenues over and above the $15 are then 
divided on the basis of 60 percent for the operator and 40 percent for our mem- 
ber. The worst part of the deal, however, is the fact that if the machine fails to 
gross the S15, our member must pay the difference between that taken in and 
the guaranty of $15 out of his own pocket. 

In addition to the division of revenues, as pointed out above, it is a common 
practice for the operator to take out of the machine before the split of revenues 
all local and State license fees as well as local, State, and even Federal taxes 
which are directly assessed against the automatic phonograph or jukebox. This 
has the further effect of depleting the revenue of our members by reason of this 
practice of the operators. 

Now I would like to skip to page 167 of Mr. Donovan’s testimony. 

Mr. Donovan, in answer to a question of Mr. Rogers—— 

Mr. Wuuis. | remember Mr. Donovan; he is the gentleman whose 
testimony I summarized as being to the effect that if they left the 
location owner alone he was not opposed, but if they went after him, 
he was against the bill. 

Mr. Bry son. He did not voice opposition to the bill. 

Mr. Wuuts. In other words, if we did not squeeze him, it was all 
right; but if he was squeezed, he would be yelling lounder than the 
oponents of the bill. 

Mr. Finxetstein. I think evervbody here seems to be willing to say 
that it is only fair, but the next fellow should take care of it, then it is 
all right with us. I think that is true and Mr. Donovan probably 
was no exception, 
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Mr. Bryson. Is that not about the general rule in life? 

Mr. Finkevstein. We are always giving away the next fellow’s 
money. 

This is just one little paragraph of Mr. Donovan, on page 167. 
He says: 

Well, I made a reference before to the 50-50 split, to 60-40, and to 70-30 
Sometimes they start off heing a 50-50 split but through some arrangement, or 
oral agreement with the operator, there is a slight charge attached thereto which 
may be a guaranty or it may be a service charge. 

Then there was some colloquy, and I skip to page 175. 

Mr. Wituis. The point you are making is—I gather it is an attack 
upon the accuracy of the figures. 

Mr. FinKersrein. I am trying to answer the question that you 
posed to Mr. Cox. 

Mr. Wituts. That is an awfully indirect way of doing it. 

Mr. Finkeusterxn. May I just read this last thing on page 175 and 
I will conclude with this part of it. This is not all I will do, Con- 
gressman Willis. I am just starting. 

Mr. Wis. I heard others testify and you are refreshing my mind 
but I would prefer it if you will tell your own tale. 

Mr. Finkevtsrein. Mr. Donovan said: 

Just sort of clarifying that there could be a 70-30 split, that is in effect 
such a split. Here I have about five collection reports. 

Mr. Rocers. From your piace? 

Mr. Donovan. Just chosen at random, Very modest operation. TI see one 
here for $10, $11, $16, and $8, and there is one other one somewhere. And off 
the top they take the &5 for expenses. Well, that means here we have this 
in first place, which is $11. Five dollars off the top means $6 to divide. 

Mr. Rogers. Per week or per month? 

Mr. Donovan. This is a week. Leaves S86 to divide. This leaves the estab 
lishinent owner with $8 out of the $11.) Se what starts out te be a 500%) split 
turns out to be a little bit beyond that. 

Mr. Bryson. Considerably beyond that, it looks like. 

Mr. Donovan. Yes. 

Mr. Wituis. All it amounts to is this: the proponents of this bill, 
the authors, say they are not faring so well. The opponents say 
they are half starving. Mr. Donovan is trying to tell us that his 
members are the worst of all. It looks like things are pretty generally 
tough, period. 

Mr. Finkesrein. Congressman Willis, I respectfully submit that 
what this testimony means is this: that the chairman of a national 
organization which by the terms of this bill, if they owned their own 
Jukeboxes, would be exempt—I do not think that Mr. Donovan had 
any motive to come in here and distort the facts—— 

Mr. Wiis. He wanted us to leave the location owners alone and 
he had an idea that we should put an amendment in there just so 
that they would be left aione and that would be O. K. with him. That 
is the sum and substance of my interpretation of his presentation. 

Mr. Finketsrein. There is the nature of the jukebox business as 
he described it—that was the practice of the business and we are 
dealing here with a cash business. There is no bookkeeping here 
because, after all, the nickels are dropped in in cash and taken out. 
in cash, and it is one man’s word against another as to what the 
division is and how this all takes place. 

a I mention this as part of the record in answer to your question. 
Phere are some other things that I want to bring out. 
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I have a note here reminding me that Sylvia Dee who was here this 
morning and did not tell this committee anything about what per- 
formance records she receives from ASCAP to indicate the perform- 
ance of her works, and what her income was. I assume, because of 
the desire of the committee to probe into the income, or the things 
that have been thrown around here about unwillingness to come for- 
ward with income—— 

Mr. Wiis. I will say she was definitely the most attractive witness 
we have had. I think she made a very fine statement. 

Mr. Bryson. Unfortunately, I had to be out of the room when 
she was on the stand. Are you asking permission—— 

Mr. Finxevsrern. May | step aside for a moment ¢ 

Mr. Bryson. You may; yes. 


STATEMENT OF SYLVIA DEE—Resumed 


Miss Dre. Mr. Chairman, I have here a complete record which I 
receive every October from ASCAP stating my performances on all 
my songs. This past vear I earned from ASCAP $3,900. The year 
before that I earned $2,000; the year before that, $1,500, 

Mr. Wituts. That was before Too Young was born ¢ 

Miss Der. Not in 1949. 

Mr. Wits. The last year you named, the $1,500? 

Miss Der. That is right. 

Mr. Wituts. Meaning she wrote the most popular 1951 song. 

Mr. Bryson. Did you write the lyrics and the music ¢ 

Miss Der. I wrote the lyrics. 

Mr. Bryson. It recalls my younger days. I like it very much. I 
think I heard Perry Como sing it later. 

Miss Der. That is right. I have, as you know, 60 percent of my 
performances based on a 5-year period: 20 percent is annual, and 
20 percent accumulated earnings, and I have complete records of 
those for you. 

Mr. Bryson. Would you like to have them placed in the record ¢ 

Miss Dre. Yes. 

Mr. Crumpacker. What are these 20 percent accumulated earnings. 

Miss Der. That is over a period of time. I have been a member 
since 1943. 

Mr. Crumracker. I believe you said, 30 percent was over a 5-year 
period ¢ 

Miss Der. Sixty percent was over a 5-year period. 

Mr. Crumpacker. And 20 percent is on an annual basis? 

Miss Der. Annual basis; that is right, sir. 

Mr. Crumpacker. And the other 20 percent is accumulated¢ Does 
that mean for a period prior to the 5 years? 

Miss Der. Yes; because I still have songs which earn performances 
which were written before the 5-year period. 

Mr. Bryson. That is what you call a revival ? 

Miss Der. No; they are still done, songs that I wrote long ago are 
still done here and there. 

Mr. Bryson. I was surprised to hear Arthur Godfrey last night on 
his program state that On Top of Old Smoky was an ancient song; 
that this man Burl Ives revived it lately. I thought that was a current 
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song. Of course it is very popular and has been lately but he says its 
birth is unknown; it went way back to ancient times. 

Miss Der. It was an old folk song. Of course, a lot depends on the 
arrangement on that, too. 

Mr. Wiiuis. Now, the earnings you spoke of, are the earnings de- 
rived through ASCAP ? 

Miss Dez. Through ASCAP entirely. 

Mr. Wittts. Do you derive any earnings from the statutory charge 
from the manufacturers, so much per record ? 

Miss Der. Yes; I receive half a cent a record. 

Mr. Wriuts. So we can have a complete picture, would you tell us 
for the same years how much you received from the manufacturers ? 

Miss Der. Yes, sir. For the vear 1951, I received for Too Young 
about $5,000. That would not be a complete picture, of course, be- 
cause this goes over a period of time. My records are still selling. In 
my next royalty period will come 

Mr. Winuts. About $5,000. 

Miss Der. About $5,000. 

Mr. Wuuts. For Too Young only? 

Miss Der. For Too Young. 

Mr. Winits. The $3,900 or thereabouts, if that be the figure that you 
gave, that you received in 1951 through ASCAP was for your entire 
efforts or entire contribution ? 

Miss Der. That has not anything to do with records; that is right, 
sir. 

Mr. Wiis. In other words, for the song, Too Young, only, that 
half a cent per record that you received from the manufacturer brought 
you $5,000 ? 

Miss Dep. Yes, sir. 

Mr. Winuts. And your total earnings for 1951 through ASCAP was 
about—was it $3,900 ? 

Miss Der. 83.900, 

Mr. Witurs. What about the vears before ? 

Miss Der. The years before, for 1950, were $2,000 from ASCAP. 
Just about nothing from the recording companies because we have 
lean periods in which we receive nothing. ASCAP keeps us going 
during those times. 

Mr. Wituts. Through ASCAP. That is your entire field of opera- 
tion, the drama you talked about, the plays, and everything else? 

Miss Der. No; only song licenses. I do nothing through ASCAP 
except my songs. My drama and my novel rights are completely 
through an agent in that field. ASCAP has nothing to do with any 
other rights whatsoever. 

Mr. Wiis. Since you described three personalities in one, song 
writer, dramatist, novelist, I think the best way to compare what I have 
in mind is to take Too Young; that is an individual all unto itself. 

Now, come back to the proposition that for a song, the writing of the 
lyrics of that song, through the manufacturers’ tax, you received about 
$5,000. Would you have the exact figure? 

Miss Der. No; I do not have the exact figure because I did not have 
a breakdown from my publisher. My statement included sheet music. 
That is a liberal allowance, I believe, because my entire moneys in that 
royalty period were $6,500 and that, of course, included my sheet music. 
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Mr. Bryson. For your whole catalog—you call your musical connec- 
tion with ASCAP your musical catalog ¢ 

Miss Der. Musical eat: ilog; that is true, sir. 

Mr. Wits. That is the word I was searching for. 

Mr. Bryson. And Too Young was five- sixths, approximately, of 
your income that year from ASCAP 4 

Miss Der. Yes, sir. 

Mr. Bryson. That was your most popular number by far ¢ 

Miss Der. Yes, sir. 

Mr. Bryson. Well, young lady, you will observe that we know noth 
ing : about the business, one of the most involved subjects. Would it 
be “possible for you to collect on your fine production or any kind of a 
production if it were not for some ageney like ASCAP « r BMI? 

Miss Der. No, sir; as I explained this morning, it sai 12 to 18 
hours a day of my time 7 days a week to write my songs and to see 
publishers with them. If I had to collect for them, it would be im- 
possible. I would leave the field entirely. 

Mr. Bryson. And you are in favor of this bill? 

Miss Dee. I cert: ainly am. SIT. 

Mr. Bryson. And you are a writer—and has your experience with 
ASCAP or any other agency of this kind been satisfac tory ¢ 

Miss Der. It has been satisfactory. I know many writers and they 
feel the sume, exactly the same way. 

Mr. Bryson. As a writer, you consider your production like Too 
Young as a product of your labor, mental and alirabe ‘al, for which you 
now receive compensation from several sources, save only one who uses 
your | yroduet and does not pay for it. Is that not so/ 

Mix. Der. Yes, sir. I wrote that song, I might mention, 21% years 
ago and it took us 214 years to sell it, which woul | be a period of time 
to work on a number. No one realizes that it may take 214 years of 
steady work to sell a number. 

Mr. Brysox. Do you have lean periods / 

Miss Der. We certainly clo. 

Mr. Bryson. Lawyers have lean periods, too. That is why some 
of us get into politics, thinking we see greener past ures. 

There are too few song writers of note and I do not think they ought 
to be confused and burdened with such sordid duties as counting 
money or dealing with financial agents, They ought to be left free 
to create these immortal songs. 

Mr. Levine. May I respectfully ask you to ask Miss Dee how many 
records of Too Young were sold by all the recordings that were m: ade 
and in addition to that, what was the total sale of her records in 
that pee i of time and I think that will clarify a lot toward the 
amounts received and the further amounts paid by the jukebox oper- 
ators on a mechanical royalty. 

Mr. Bryson. I think mam is a pertinent question. 

Miss Der. As I said. I do not have a breakdown. My publisher sent 
a statement which includes my sheet music but I do know that we 
have sole the Nat Cole record, recorded by Capital was our very big 
record. I do know that we have sold a million copies of that record. 

Mr. Crumpacker. Let me get this straight. The 3 years you gave 
us figures for on your ASCAP income were 1949, 1950, 1951. Those 
figures were $1,500, $2,000, and $3,900? 


Miss Der. Yes. 
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Mr. Crumpacker. Could you give us your total income during those 
same 3 years from your publisher, including mechanical ? 

Miss Der. That is the difficulty because, of course, I do not have 
one publisher. Captain Anderson had one publisher. I have many 

Mr. Crumpacker. You do not have the equivalent figures from al! 
of your publishers ? 

Miss Der. No; I have my complete income for the year, but of course 
that would include my books. 

Mr. Finxetsrern. I think we can get it and put it into the record. 

(Data requested by Mr. Crumpacker are as follows :) 

The total sheet music and record royalties of Sylvia Dee for the years 1949 
1950, and 1951 are as follows: 


i iene ricks Gis ian eines imeon : amen 


Mr. Croumpacker. I would like to have it. I think it would make 
an interesting comparison. I assume from that if the work is pub- 
lished, vou receive in addition to the one-half cent from the records 
the income from sheet music sales and any other promotion they make 
of the song. 

Miss Der. Sheet music sales. 

Mr. Bryson. Regardless as to how much your total income is and 
from what sources, is the jukebox the only agency using your talent 
and product for which you do noteceive any compensation ? 

Miss Der. Yes, sir: it is. 

Mr. Writs. Meaning those jukeboxes are not being used in places 
where dancing, entertainment goes on for profit? In other words, 
some composers do derive some performance rights from some juke 
boxes / 

Miss Der. No, sir. 

Mr. Wits. Suppose, for instance, in my rural area that on a 
Saturday night instead of a live band or orchestra they have a juke- 
box and they tag you $1 to dance that night. You get some benefits 
from that? 

Miss Der. Where admission is charged ; yes, sir. 

Mr. Bryson. Thank you, ma’am. 

Mr. Aucerr. It gives me great pleasure to bring up here a writer 
who is considered one of our top writers. He has flown here overnight 
from California, and I would like you to know the creator, in addition 
to a lot of other wonderful songs, of the great American popular 
classic, Star Dust, Hoagy Carmichael. 


STATEMENT OF HOAGY CARMICHAEL, COMPOSER, ON BEHALF 
OF ASCAP 


Mr. Bryson. We are glad to have you, Mr. Carmichael. Will you 
give your name and address and in what capacity you appear? 

Mr. Carmicnarn. Mr. Chairman and Congressmen, as you know I 
just got off a transcontinental flight so I don’t hear very well. My 
voice is pretty bad and Tam not at all sharp. 

They have prepared a statement here for me and I have endeavored 
to read it. 

Mr. Bryson. We can sympathize with you because we have been 
sitting here all week and the same is true of our ears. 
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Mr. CarmicnarL, My name is Hoagy Carmichael, from Blooming- 
ton, Ind., song writer, would-be actor, radio performer. 

Mr. Bryson. There is another fellow out there named Herb Shriner. 

Mr. CarmicuarL. He is a friend of mine. 

Mr. Bryson. We see him on the television. 

Mr. CarmicHart. He has quite a nice Indiana manner. I wish I 
could get that manner because I have to follow his footsteps on the 
Arthur Godfrey program this coming week. He went on the pro- 
gram and was quite successful. IT am supposed to be very homespun 
on the deal, and IT do not know whether I am going to be able to or 
not. 

Mr. Bryson. We are told you wrote Star Dust. Somehow, I am not 
so familiar with that. I hate to admit it. Mention some of your 
others, your other songs. 

Mr. Carmicnarn. Maybe you can remember, Old Rockin’ Chair’s 
Got Me, Little Old Lady, Lazy Bones, Buttermilk Sky. 

Mr. Bryson. Yes, sir; I remember that. 

Mr. Carmicnary. Receiutly, In the Cool, Cool, Cool of the Evening. 

Mr. Bryson. Oh, yes. 

Mr. Carmicnarn. I have had some 35 hits. 

Mr. Bryson. Is that right? You mean you have had 35 different 
songs to get on the Hit Parade? 

Mr. Carmicnarr. I won't say 35 on the Hit Parade, but we song 
writers like to claim we have a lot of hits, and anything that is sold 
in considerable number of copies and was used publicly to some ex- 
tent, we catalog asa hit. I think T have had about 20, I guess, on the 
Hit Parade, and I would say 15 others which I sort of cherish and 
consider hits. 

Mr. Bryson. That is quite enough. 

Mr. Carmicnarn. T have written about 115 songs altogether. 

Mr. Bryson. And you are still a young man. 

Do you have a prepared statement ? 

Mr. Carmicuaet. Yes; I do. 

Was that all vou needed to know about me personally ¢ 

Mr. Bryson. You have certain personal rights that you do not 
have to divulge. 

We want you to help us solve this very controversial problem. 
Make it simple. 

Mr. Carmicuarv. Make this simple? 

Mr. Bryson. Yes. 

Mr. Carmicnarn. Since IT have only had an hour to look at it, I 
almost have to read it as is. IT wish I could make it very brief for you; 
but I don’t know how TI can. 

Mr. Bryson. Go ahead in your own way. We will make some of 
these lesser lights wait. 

Mr. Carmicuarn. It says here—— 

The opposition is laughing. 

Mr. Bryson. Don't let them laugh you out. 

Mr. Carmicuarn. I appear in support of H. R. 5473, which seeks 
to limit the application of the 1909 exemption of coin-operated ma- 
chines. T believe the 1909 act could not have been intended to cover the 
present jukebox because there is no practical similarity between it 
and the earphone devices of the late nineteenth century and the early 
twentieth century. I believe other witnesses have described the type 
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of machine that existed in 1909, and I shall try not to repeat the 
testimony which has already been given. 

] understand that the jukebox operators contend that the popularity 
of songs is due to the exploitation which they give them and that, 
therefore, they should not be compelled to pay a royalty. If this 
argument were valid, the broadcasters would pay us nothing and the 
record companies would pay us nothing, because all of them con- 
tribute substantially to the success of the works we write also. The 
greatest impetus given to a work is usually given by the publisher 
who has copies of the works made, contacts performers through his 
professional men, and seeks to have phonograph records made. ‘The 
phonograph record company, in turn, engages artists, arranges for the 
recording, and is naturally interested, as is the publisher, in making 

profit on his investment. The publisher and recording company 
make substantial investments in our works in order to make profits. 
For the privilege of using our works in these enterprises, they pay us 
a royalty. The jukebox operator naturally operates for purposes 
of profit and why should they be put in a favored class?! Actually 
they do not suffer the same risks that are taken by the publisher and 
the record manufacturer because the jukebox operator generally waits 
until there is some demand for a record before he performs it. I think 
that is true. 

Iam told that the jukebox operators have tried to create the im- 
pression here that there is some injustice in asking that they pay 
royalties for the public performance for profit of our copyrighted 
works in the same way that we receive royalties from others who give 
public performances for profit of our musical compositions on records 
without a coin. If we are entitled to be paid at all for the right of 
public performance for profit—and this has been recognized since 
1897—then, why shouldn't all pay who are engaged in giving public 
performances for profit? A radio station pays when a disk jockey 
plays my song from a record, 

The jukebox operators say they are small-business men. In my 
experience there are very few businesses so small that there are not 
some very successful and, I might say, big men in it. Song writing is 
# small business, too. All of us started small. The average song 
writer today has been educated in the arts generally and in the arts 
of music or literature in particular. Not all of us, though. I just 
looked at this statement. There are a lot of boys I have known in 
New York who were not well educated in anything. But they did 
have some gift, and in addition to the gift they were very small boys 
and they would have to run around and do what they could do to get 
their songs heard, 

We admit we have big men and successful men in our business. 
Their names are known all over the world, and they have made money. 
I think it goes with any business in this country. If it were not a 
good, profitable business, it would go out the window because there 
are plenty of opportunities in this country. Iam just ad libbing now. 

Mr. Bryson. We want to keep it that way, too. 

Mr. Carmicuarn. If I had had enough time for preparation, I 
would not have to read all this. T believe what IT am reading, but I 
would like to express it in a little different way if L.could. 

When a SsOng writer writes a song, he does not know whether it is 
going to be successful or not, naturally, and he has to get out and dig 
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like any person in any business. He is what they call an “eager 
beaver.” That is a term that came up in the last war, I believe. He 
is an “eager beaver” because he runs his legs off contacting publishers 
and artists, publishing companies. I should know what an “eager 
beaver” is, because T was one. 

If you will pardon me, I might goa little into my early background. 
I think it is important because I think very few people know what 
makes a song writer, and what is a song writer. T have tried to answer 
it to myself, and T have one little theory, The song writer is a fellow 
who, somewhere along the line, got very interested in music and gen- 
erally he got adept at using some instrument, playing plano, violin, 
or maybe he could sing or maybe could dance a good jig. Anyway, 
music was in his soul. So, he applied himself like anyone has to 
apply himself in any business to become successful: work hard. 

In my case, I started when I was 12 vears old and learned to play 
the piano because I liked it. But I had to play piano for 12 vears 
before T was able to compose a tune. When I say “play the piano, 
it just wasn’t all fun. There was a lot of hard work attached to it, 
too. I plaved dances, many dances. I was away from home during 
vacation times plaving dances during the holidays, some of them 
down in the coal-mining district. And those were the days when they 
would give you a jug of “white mule” in erder to make you play a 
little faster and a little harder, and it was not very easy, either. We 
thought it was fun, but after the night was over it was pretty tough. 

In doing that kind of work, I acquired a knowledge of rhythmic 
music. IT acquired a knowledge of what makes music and what peo- 
ple like. It took me 12 to 14 years to find that out. It was through 
all that hard work that I was able to fin: ally write a little jazzy piece 
entitled “River Boat Shuffle” in 1924. Not many other people could 
have written that song, because IT had that background of the early 
jazz and I acquired it and T heard some Negroes who were friends of 
mine. T heard them play the piano, and vou have to aequire all that. 
It also has to get up here and be assimil: ited some Ww ay or other, and 
someday right out of the blue you write something. 

o, this business of just writing a song-—well, I have got an idea 
for a little song and T think I will write a song—evervbody in the 
country tries to write songs, as vou know. But, believe me, sir, it is 
a profession, and only those write who are craftsmen—that is what it 
savs here. 

Mr. Wintits. Do you write your own lyrics ¢ 

Mr. Carmicnarn.. Sometimes I write my own Lyrics, but lyric writ- 
ing is another profession, separate, I think, from the writing of music. 
Sometimes people are gifted enough to write both. I would say in 
about 25 percent of my songs I have been able to write the lyrics. 
Some of them Tam proud of, and many Lam not proud of. 

Mr. Harris. Did you write both for Star Dust / 

Mr. Carmicuary, No. Mr. Mitchell Parrish wrote the lyrie to Star 
Dust—a very fine job, I think. I wrote the lyrics to Old Rockin’ 
Chair’s Got Me. 

Mr. Wituis. Who baptised Star Dust, you or the lyric writer / 

Mr. Carmicuaen, I did not quite hear vou. 

Mr. Wituts. Who gave it the name: that name is all-important. 

Mr. Carmicnuars. I know it is all-important. 
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Mr. Wiis. Out of this world. Did you write the music around 
the lyric idea? 

Mr. Carmicuak. I had a college roommate who came to me after 
he heard the tune. He said, “Say, call it Star Dust,” and he went with 
his hands like this [indicating |, star dust coming down. I said, “Gee, 
that’s the word.” He says, “It is a wonderful word, certainly is.” 
Later on he says, “Isn't that wonderful/ I named your song.” I 
said, “Yes; that is really a great tune.” So, for years 1 thought it 
was his word. But I found about 5 years ago some girl told him 
about the word. I have been patting him on the back for 20 years. 

Well, it was all in fun. 

Mr. Crumeacker. I understand that you also started out once to 
practice law and very wisely gave it up for greener pastures. 

Mr. Carmicuaen. That is right... I hada father who frowned upon 
the music business, and rightfully so because in those years it paid 
very very little. I am talking about before the 1920°s. I think my 
dad was impressed with lawyers. He had met two or three that seemed 
to be quite successful-—if I am not taking too much of your time—and 
he talked me into taking law, and I did, at Indiana University. I en- 
joyed it, and I don’t regret 1 minute of it. I think the law is a fine 
medium of education. 

Mr. Bryson. I was thinking of a piano player who started off that 
way. Now he is in the White House. 

Mr. CarmicuarnL. So, I tried to practice in Florida, but Red 
Nichols recorded a song of mine and I heard that record, and I said, 
“This law isn’t for me.” Musie was in my soul: so I came to New 
York. But that is a point I would like to make to show you how 
tough it is to write songs and make money out of them, 

I was in New York about 2 years and I was recording, making a 
few records here and there. The No. 1 record I made: Louis Arm- 
strong made a record—we made one together. [ was making arrange- 
ments of my own songs, going around from record conpany to record 
company, seeing artists, trying to get my little songs on records. I 
did. I got four or five or six songs on records. 1 was making records 
myself. But I was still working for the Straus bank, S. W. Straus & 
Co. on Fifth Avenue—the bond house, the one that went bust. I was 
making $35 a week: had been there a year and a half and I was still 
running over from the bank at noon hours and after hours, running 
over to Tin Pan Alley trving to make contact to get my songs on 
records or to get something published. 

It was not until Star Dust—not when it first became a hit but during 
the second year—that I quit that job because I felt secure enough that 
1 could spend all of my time writing songs. I do not know whether 
you are interested in my sad story or not. 

Mr. Bryson. Very anxious to hear it. 

Mr. Carmicuarn. Don’t see why you should be. There are only 
couple of more pages. 

I understand that the jukebox operators feel that it would be a 
hardship on them to keep the necessary accounting records which 
would be required under H. R. 5475. Now, have they ever considered 
the hardship to an author who is charged with the necessity of investi- 
gating the public performances for profit of his works in the many 
thousands of places where such performances take place simultane- 
ously throughout the United States’ In every town your song can be 
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played and you cannot be there. You have not a big enough family to 
police that much area, 

We have been fortunate in having this done for us through the 
American Society of Composers, Authors, and Publishers. We con- 
tribute part of our royalties to the cost of maintaining this organiza- 
tion, which not only checks on performances and makes surveys which 
enable it to make a fair distribution of the returns received but also 
serves as a convenience to the users, so that they may obtain a license 
to perform all of our works at any time without the necessity of nego- 
tiating individually with us. 

Another point: We must use our own resources at all times to pro- 
tect our copyrights; and, for all practical purposes, we have only a 
civil remedy against those who would wrongfully use our properties. 

If I own a watch, I am reasonably certain that it will not be stolen 
because the police force and the courts supply constant vigilance and 
administer speedy justice to prevent and punish anyone who may 
invade my property rights in the tangible things that Town. We get 
no similar outside help to protect those valuable intangibles known 
as the right of public performance for profit. It should be conceded 
that performance by means of jukebox cannot be deemed not to be a 
public performance for profit as we know the jukebox today. If the 
only reasonable way of enforcing our rights against the jukebox opera- 
tors and at the same time protecting the small tavern owner is a bill 
of the type introduced by Congressman Bryson, thank you, sir. We 
cannot see why the keeping of records by jukebox operators, who in 
fact operate on a large scale, should be a valid argument against enact- 
ing laws which are intended to compensate us fairly. 

The jukebox operators point out that we have income from other 
sources beside the right of public performance for profit. That is true. 
But the mere fact that others pay us when they use our works is no 
reason why the jukebox operator should have a free ride. In con- 
sidering whether jukebox operators are entitled to a special exemp- 
tion, I think the public is entitled to be considered. We have been 
very considerate of the public generally and of the small-business man 
in particular, Although the law gives us a right to collect royalties 
when radio performances of our works are given in taverns and 
restaurants, we do not seek to enforce that right against these small 
tavern or restaurant owners. However, when operators who own 
several jukeboxes install them on a rental basis in these taverns, We 
feel that we are entitled to share in the receipts of the operator, espe- 
cially when vou consider that the operator taxes the public to the 
extent of 5 cents or 10 cents whenever a member of the publie wishes 
to hear one of my songs. 

Mr. Wituis. What do you mean that you never sought to exercise 
your legal rights against taverns’ What do you mean by that? 

Mr. CarmicHak.. It so happens that the tavern owner had a little 
radio in his tavern, small radio on the bar or some place like that— 
we do not collect for that from him. It is only in live performance 
of music when our music is performed by regular performers, live 
performers, orchestra, singers, and people of that type, in that manner. 

Mr. Aucert. That is so. 

Mr. CarmicHakE.. We just mentioned that, but now we feel that 
since someone is operating that—— 
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Mr. Harris. Do you know whether it is a policy of ASCAP not to 
collect royalties for performances on bar radios? 

Mr. Carmicuar.. That is what I have been told by our attorney; 
yes. 

Any question about it? 

Mr. Autertr. No question about it. 

Mr. Carmicnart. Mr. Ahlert says there is no question about it. 

May this gentleman explain it / 

Mr. Bryson. You may clarify it. We want to get to the truth. 

Mr. Finxetsrern. Mr. Chairman, what Mr. Carmichael has just 
said 1s certainly correct. The law gives the copyright owner the right 
to charge a royalty if a performanc e takes place by means of a radio 
loudspeaker where no coin is deposited. Under the present law that 
is a public performance for doe > if it takes place in a tavern. But 
each tavern owner owns his little radio and the society does not go 
after that tavern; nobody goes after that tavern merely because 
technically it is committing an infringement of copyright every time 
it plays a copyrighted song. In spite of that the society has made it 
its policy never to try to collect for that type of use. 

Mr. Bryson. And if this bill is enacted, it would not cover—— 

Mr. Finkxersrern. This bill carries over into the statute the same 
principle on jukeboxes that we apply voluntarily in the case of radios. 

Mr. Bryson. But if a tavern owner owns just one jukebox where 
you put nickels in—— 

Mr. Finkxecstern. Under this bill even if you put nickels in, if he 
only owned one and no matter how large it was that would be com- 
pletely exempt. 

Mr. Bryson. One of these modern things with all the colors of 
the rainbow there? 

Mr. Frnxetsrern. That is right, sir. 

Mr. Bryson. You would not be able to charge for that under this 
bill? 

Mr. Frnketstern. I might point out, if I may, that there is another 
operation called Muzak where the music is supplied from an outside 
source to the taverns and in that case the outside source does clear 
the copyrights at the source. 

Mr. Bryson. All right, sir; go ahead, Mr. Carmichael. 

Mr. Harrts. Is it not true, Mr. Finkelstein, that the broadeasting 
station clears its copyrights, too ? 

Mr. Finxersrein. The broadcasting station clears its copyrights 
but not for the tavern. They clear it ‘only for the performance that 
takes place at the station and of course counsel for this committee is 
familiar with the cases that hold that the new performance that takes 
place by means of the loudspeaker in a public place is a new perform- 
ance and subject to a separate charge under the law. 

Mr. Harris. I wanted this clarified for the record. 

Mr. Finkerstrern. Yes, sir. 

Mr. Carmicnar.. In following that up, it is entirely possible that 
but for the jukebox operation, there would be a radio in the estab- 
lishment. That is, in the tavern. And that the public would hear 
these songs without being required to make any payment. I am not 
arguing the question as to ) whether this is desirable or not. All T argue 
is that if the public is required to pay the jukebox operator in order 
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to hear my music, I should be able to participate in the nickel or 
dime which he receives. 

It brings up another point which I did not include in here. T un- 
derstand that the operators contend that they popularize my music. 

Mr. Bryson. They claim that they are the main agency for popular- 
izing music. They are far more effective than television or platter 
players. I would like to know what the truth of that is. 

Mr. Carmicnarn. They do popularize music, but in connection with 
this. if they did not have a jukebox in there and the radio was on in 
that tavern, the tavern radio would popularize our music just as well 
because they generally have the radio on all the time and in that con- 
nection, the musie that would come from that radio would have a 
wider scope. By scope I mean you would have every class of music. 

Mr. Levine. May I ask Mr. Carmichael whether there is any selec- 
tivity on the radio so that the possibilities of hearing his wonderful 
songs could be chosen by the public at will? 

Mr. Carmicuarn. I think I may have an answer for that; not 
exactly. It is all questionable. But you have to go back in order to 
answer this gentleman’s question: you have to go to the source of the 
whole business in the music business and it is a long story. 

I contend that if a publisher invests his money ina song that I have 
written—he says he likes it: [am going to put money to work on it; 
I am going to invest in all types of publication of it: orchestration, 
sheet music; Iam going to send my men on the road: I am going to 
wire back and forth: Iam going to call the coast and all this. And he 
has got a big investment. Ife has got a big risk. When that has been 
accomplished, that publishing house is going to the record company 
and try to get the record company to use that particular song. The 
two heads are going to get together and they will say. “Yes, IT think 
you have got a good song.” The record man Says, “T think so, too: we 
have a big risk, too.” So let’s go on this song. That is the word in the 
business: Let’s go on this: let’s try this. They risk their money to 
do it. And it has been a successful business through the years con 
ducted that way. 

Now, the operators, in my opinion, have no such risk. T mentioned 
that a while ago. Generally speaking, and I think this is true, that 
they select the music to go into their jukeboxes after they see and hear 
the record and then they think it is a good record and they see that it is 
also being used and played a lot by disk jockeys and evidently there 
will be some public demand for it. Their risk is lessened, believe me. 
I do not say they have no risk. Naturally, they have some risk. They 
put a record in there and if it happens that they have to haul it out 
and have to put it somewhere else it is a risk but it is a lesser risk. 

And I also believe, gentlemen, that we must concede this point, that 
the average taste for music in the United States is not of a high quality. 
You all know how many times you hear a hillbilly song, Tennessee 
things. You hear all types of westerns, and little novelties, strange 
little novelties, race records, 

Now, the operators use an awful lot of those records to the exclusion 
of music written by some of our more recognized composers and 
authors in this country. We do not object to that. It is a free coun- 
try. Competition is there. Competition is keen. Now what was 
your question ? 





362 RECORDINGS IN COIN-OPERATED MACHINES 


Mr. Levine. Does the radio medium have that important element of 
selectivity th: it the jukebox has? 

Mr. Carmicnaer. I started out by saying the record companies got 
together because they had a risk. I think the radio companies have 
a risk also, If they invest in great artists, great singers, great or 
chestras, those orchestras and singers have to be supported by good 
material. And it cannot be all race records, all hillbilly or western. 

The quality, I think, of music that you hear over the radio is supe 
rior to what you hear in jukeboxes. T have no quarrel with what they 
put in jukeboxes. If they put in many a thing that I like to hear, 
maybe I would not have to write. 

Mr. Crumpacker. It seems to me that the type of music is the crux 
ofthething. The type of music vou write, for example, is popularized 
in a different way than the authors of this honky-tonk music, hillbilly, 
and felk music, western, and that kind of stuff. 

Mr. Carmicnarn. They use my music, too. 

Mr. Crumpacser. I know they do, but the point is that vour music 
would become popular, would be spread through the country even if 
there were no jukeboxes. 

Mr. Carmicuarn.. I would say that I would personally rather risk 
having my music plaved just on radio, you know, than just jukebox. 
The competition is a little too keen for me on jukeboxes, 

Mr. Crumracker. The jukebox composers, writers of this type of 
music, do not have the same opportunities for popularizing their music 
as you have. Some of it cannot be played on radio at all, and some of 
it never is whether it could or could not. 

Mr. CarmicHart, Because of restrictions and censorship. 

Mr. Crumpacker. The only way they can get their music popularized 
is through the jukebox. 

Mr. Carmicnarr. I do not wish to quarrel with the operators about 
that because, as I say, we are all free to use our own judgment about 
what we want todo. But they did make the claim, as I understand it, 
that they popularized our music. 

Mr. Bryson. That _has been repeated. 

Mr. Carmicnarn. My contention is that we could get just as good 
popularization through the other media, if not better. 

Mr. Crumracker. That is my point. You sell a song to a movie 
company and they use it ina picture. It will come out on records and 
network radio and spread far and wide through the country: even 
though it never gets to a jukebox it will be a big hit. A lot of these 
composers of other types of music—— 

Mr. Bryson. Like Mule Train. 

Mr. Crumpacker. Pistol-Packin’ Mama. 

Mr. Bryson. And Shrimp Boats—how about that ? 

Mr. Carmicuagen. Are we trying to keep the general quality of things 
on as high a plane as we can? I do not know. Maybe not. That is 
the reason I mentioned it. 

Mr. Crumpacker. I assume they are all interested in making money 
out of their efforts regardless of the quality of music that is produced. 

Mr. Carmicnaen. That is true. But if they are going to speak 
about music generally, then IT do not think they should claim that they 
popularize our musi¢ any more than any other medium. 

Mr. Bryson. Mr. Carmichael, may I try to summarize the situation 


there ? 
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In other words, you get paid from several sources and in several 

yavs and in several sums from the product of your brain and hand. 

Mr. Carmicnary. That is right. 

Mr. Bryson. There is one agency that makes money from your 
efforts and your creation that is not paying vou; is that right 

Mr. Carmicnaen. This particular thing. 

Mr. Bryson. The jukebox 7 

Mr. Carmicuakrn. That is right. 

Mr. Bryson. Are you in favor of this bill / 

Mr. Carmicuarn.. Certainly. 

Mr. Bryson. Does ASCAP and other agencies—because IT believe 
there are other agencies—-similar agencies, competitors of ASCAP— 
are those agencies necessary to collect for the use on and police and 
monitor the airways so as to determine how much use is being made 
of your song! 

Mr. Carmicnarn.. All agencies that engage in that work the same 
as ASCAP., they all have the same problem. 

Mr. Bryson. Tunderstand that they have listening posts. 

Mr. Carmicnatn. That is right. 

Mr. Bryson. And effective systems to listen in on certain radio—— 

Mr. Carmicuarn. That is true. 

Mr. Bryson. To see that your rights are not violated. 

Mr. Caruicnarn. That is true. 

Mr. Bryson. I had the privilege of being in the home town of our 
colleague, Congressman Miller, from New York, last week. I do not 
know how that would affect me down home. He is a member of the 
Judiciary Committee and a very valued one and he wants to ask some 
questions. 

Mr. Mituer. I want to ask one question, Mr. Carmichael. You 
stated that you were in favor of this bill. You, of course, would not 
be in favor of any bill or any piece of legislation which would in 
effect destroy an industry or deprive any individual interest of their 
right to make a fair living also, would you 4 

Mr. Carmicnaen. I certainly would not. 

Mr. Miuier. Have you made any investigation yourself of the opera- 
tion of the operators of jukeboxes and the extent of their gross revenue, 
the extent of their operating costs and their net profit as of today 
compared to what those net profits would be were this bill to become 
law / 

Mr. Carmicuarn. No, sir; I have not. 

Mr. Miniter. You are not prepared to testify, then, as to whether or 
not in your opinion they could sustain this tax ? 

Mr. Carmicnarni. I would testify, I think, like any reasonable- 
minded person would testify in a case like that. The jukebox has been 
around for many years. They cost a lot of money and your own obser- 
vation as you go into taverns and go around places you see them used. 
You see them used frequently. And my fi ither—somebody—my 
grandfather taught me that it is always the nickel product that makes 
the most money in the end. It is not the one that costs a lot of money 
like a Stutz Bearcat that cost $5,000, but the smaller margin businesses, 
businesses of small take, I was told, were usu: lly pretty successful. 

Mr. Miteer. Iam not denying that perhaps the manufacturers make 
money. I am talking about the operators who have 40 or 50 of these 
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machines, what you might call an average operator. Would you have 
any idea under present operating costs and revenues from, say, 50 
machines as to about what the net profit is today from the operation 
of those 50 machines ? 

Mr. Carmicnagn.. I could not entertain the idea of trying to say 
that, naturally, because I have not made accurate estimates. 

Mr. Miniter. You would not know and cannot state what effect this 
bill might have on an operator of, say, 50 machines? Or whether or 
not it would put him out of business ¢ 

Mr. Carmicnuarn. No: I will agree with you that I do not. I am 
just using a reasonable assumption because it appears to be quite a 
successful business. I think that we all know that if jukeboxes were 
not successful, those people in it would go into some other business 
because the field is so wide open in this country. 

Mr. Miter. We are talking about whether or not this bill would 
allow them to continue to be successful. 

Mr. Carmicuarn.. 1 wish I could answer that question. I wish I 
did know the fact. I was only called yesterday and knew I was 
coming. I wish I could be prepared. 

Mr. Bryson. Are you finished ¢ 

Mr. Carmicuagrn. One page, if vou could bear with me. 

The remaining argument made by the juke-box operators is that the 
payment of a 2-cent rovalty made by the record manufacturer to us is 
suflicient compensation, without any additional payment being made, 
when that record is used in public performance for profit by the juke- 
box operator. 

I should like to call the attention of this committee, however, to 
the fact that the 2-cent fee is paid for the manufacture of the record 
and not for its use in public performance for profit, Those records 
on which that royalty is paid are intended for use in the home. The 
statute expressly provides that the payment of this royalty shall not 
give the right to use the record in public performances for profit, ex- 
cept for the express mention of coin-operated machines which cer- 
tainly was not intended to apply to the present-day jukebox. I as- 
sume that it was not. It should not be supposed that it was to be ap- 
plied to the present-day jukebox because it was not known at the time 
that the act was enacted. They had no similar device then. 

Mr. Wituis. You would be surprised, I know, and I know you are 
conscientious in what you are saving, but you would be surprised if 
you read the exhibits that have been put forth before us. 

Mr. Carmicuaren. I understand, Congressman, that there were va- 
rious things that you listened to through tubes. 

Mr. Wits. I am not talking about ears; I am talking about horns 
as big as that table. Tam not talking about the phones around your 
hearing apparatus. Iam talking about a great big horn, and the regu- 
lar slots of today, the same principle, the same device, and all that. 
Tam not talking about the distribution being far less. 

Mr. Carmicuarn. I would not have stuck my neck out on this ex- 
cept that counsel said he was going to enlarge upon this for us. 

Mr. Bryson. You would be safe so long as you take the advice of 
counsel. 

Mr. Carmicuarn. Of course, when these records are used by the 
broadcasting station in giving public performance for profit, we are 
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aid. The operators would have this committee believe that they 
in fact pay the 2-cent royalty which we and our publishers jointly 
receive from the record manufacturer. The best proof that this is 
not so is that when the jukebox operator is through with the record 
that he has spun sum 50 to several hundred times, he sells it for an 
amount ranging from 15 to 20 cents In Many cases. 

I understand that these records are put on counters and sold as 
second-hand items, at what price I do not know exactly. 

Mr. Harris. Is it not true that the records are purchased at 50 
cents / 

Mr. Carmicuarn. I think that they buy the records at some whole- 
sale price. 

Mr. Harris. And sell them for 20 cents 4 

Mr. Carmicnarn. After they use them I understand they can sell 
them at some second-hand price, 5, 10, 15, 20. Tere is one, if I may 
offer an exhibit: Music Service Co.—records, jukeboxes, radios, and 
right over on this window, used records, 15 cents each, and over here, 
some 20 cents each—used records. 

Mr. Bryson. Is this the picture of some retail store / 

Mr. Carmicuarn. This is some retail store. 

Mr. Finkersrein. That, Mr. Chairman, is a picture of the store of 
Mr. Clemons who pleaded poverty at the last hearing and you will 
find a letter from him at the last page of the last hearing on October 25. 

Mr. Wituts. What is the point vou are trying to develop there in 
speaking of property rights‘ You would not expect the jukebox 
operator after hay Ing exhausted the value of the record for purposes 
of the jukebox machine to dig a hole in the ground and bury those 
records if his property right therein, having purchased them, gave 
hima right to recoup an anount equal to the obsolescence worth of it ¢ 

Mr. Carmicnarn. No. 

Mr. Wituis. I do not follow you, 

Mr. Finkerstern. May I say this, Congressman Willis, that I think 
that we all endorse reselling those records, but when they urge that 
they paid the 2 cents that the manufacturer pays 

Mr. Wits. Do they not 

Mr. Finkessrein. They do not at all because the manufacturer 
pays that 2 cents and—— 

Mr. Wituts. What difference does that make? 1 will tell you who 
pays for it, if you will go along with it—— 

Mr. Finketsrerx. The public pays. 

Mr. Wuuis. That is right. That is what your bill would do. In- 
stead of having John Q. Public put a nickel in there, it would put a 
dime. There is nothing novel about that but when they buy a record 
from a manufacturer they as much pay that 2 cents as I. If I want 
to play it at home 

Mr. Finkenster. They can take that very record and—— 

Mr. Wituts. You are trying to tell me if I buy a Ford automobile 
and use it for 5 years and then [sell it for $200 that because I recouped 
$200 worth out of it that Lam not paying the overhead of Ford Motor 
Co. or contributing to it or even some form of taxation that I origi- 
nally put up when I made the original purchase of the car? 

Mr. Fin ketstein. I mean just this, that as the statute says, that 2 
cents is the price that this manufacturer pays for making the copy. 
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For instance, my son buys used jukebox records. If they were not 
for sale he would buy new records. The author would be getting that 
and the publisher would be getting that 2 cents twice. There is no 
objection to the jukebox owner reselling his record, but he should not 
say that he is paying the 2 cents that the manufacturer does because 
as you point out the public is paying that. It is not the jukebox 
operator that does it and the statute says that it is not a payment for 
the public performance for profit because with respect to anything 
that is a public performance for profit, the statute expressly says that 
the payment of 2 cents shall not relieve anyone who makes a public 
performance for profit of the obligation of paying a further royalty. 
That is the reason for pointing it out. 

Mr. Wits. xcept the confliet—— 

Mr. Finxersrern. Then it has the provision about which we are here 
today. 

Mr. Winns. And you want to remove it. 

Mr. Carmicnarn. Look at it from a cost standpoint alone. The 
operator will buy records, say, at 50 cents. On his books he has spent 
50 cents fora record. If he says or contends that he is paying 2 cents, 
he could set that up on his books as 2 cents of royalty, 48 cents of other 
cost. Allright. When he gets 20 cents back on the record, why does 
le not give us three-quarters of a cent back / 

Mr. Witiis. Introduce that bill; we will consider it. 

Mr. Bryson. Anything further? 

Mr. Carmicnart. We do not receive any additional royalty when 
that record is resold. 

I respectfully submit that in the interest of fairness to the composers 
of America and in order to add a further incentive to the creation of 
worth-while works so that the highest caliber of young men may be 
attracted to the writing profession, H. R. 5473 should be adopted. 

Mr. Bryson. Do you ineude the ladies in there / 

Mr. Carmicnarn. Yes, that is right. 

Mr. Levine. May I just say one word on the resale of the records? 

Mr. Bryson. Yes. 

Mr. Levine. The jukebox operators, contrary to what Mr. Car- 
michael has testified, get the records before they become hits and 
put them in the jukeboxes, and they make a lot of mistakes. 

The 2-cent royalty is charged or reflected in the price of the record, 
and time after time in thousands and thousands of instances, a record 
goes on and gets no play for 2 weeks and is taken off the box, and 
it is only those records that are resold for 10 cents or so, and that 
figure is ridiculous. Most of the good-playing records are kept on 
the jukeboxes and absolutely worn out and have no resale value what- 
soever. 

Mr. Bryson. We will bear that in mind. 

Mr. Wiuuis. In other words, Mr. Carmichael’s popular Star Dust 
was not resold. 

Mr. Levine. No; it was played. 

Mr. Finxewtsrern. I can testify as a witness there. The record of 
Mr. Carmichael’s Star Dust that I have in my home is so worn out 
(and was in that condition even before it came into my home) that I 
do not understand why my son bought it—and he bought it for Star 
Dust. 
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Mr. Bryson. Thank you, gentlemen. Your testimony has been 
helpful. 
Mr. Fisher. 


STATEMENT OF ARTHUR FISHER, REGISTER OF COPYRIGHTS 


Mr. Fisner. My name is Arthur Fisher. I am the Register of 
Copyrights. 

I would like first to refer to the fact that I have filed a statement 
on H. R. 5473 in which Dr. Luther Evans, the Librarian of Congress, 
has joined supporting passage of the bill. We take the position that 
we would like to see this anomaly in the law, namely, the exception 
in favor of coin-operated machines, eliminated entirely. But we are 
prepared to consider modification of that position and we make several 
suggestions tightening up of the bill to cure certain ambiguities. I 
will not deal with those unless the committee wishes. 

I would like at the start to disassociate myself from the contentions 
that the bill would help cure the gangster and crime situation, I 
would like to appear here exclusively on the copyright aspects. 

I might say that listening to these hearings through this week I 
have gained interesting information “ the mechanies of the industry 
and the position of the operators. I do not think anybody could 
listen to much of this testimony without being impressed with the fact 
that a great number of the operators are good American citizens from 
all sections of the country. 

I can also say, perhaps not exclusively from this hearing but from 
my long contact with the societies that collect for public performances 
for profit, that I] have equally gained a good impression of ASCAP 
and the other music-collection societies. I have listened to a good 
deal of talk about ASCAP being a monopoly. I must say, for myself, 
I am impressed with the fact that there are few organizations that 
have been subject to as much scrutiny as ASCAP. [refer not merely 
to the scrutiny of the district courts but the discussions and confer- 
ences I have had with the Department of Justice and the many 
meetings I have had with the societies’ counsels, not only the counsel 
of ASCAP but the counsel of BMI which is closely affiliated with 
the radio interests and of some of the foreign-collection societies. 

My feeling is that ASCAP performs a very valuable function not 
only for the creative composers and song writers but also for the users 
and distributors of music, They have in their portfolio I believe over 
300,000 works, and if it were not for ASCAP the problem of collec- 
tion would be much more difficult, from the viewpoint both of the 
creators and also the users of these works. 

I might mention in passing that I understand that the late Judge 
Robert Patterson, former Secret: ury of War, was one of the counsel 
for ASCAP in recent judicial proceedings. I believe he was working 
up to the time of his death on ASCAP matters. Herman Finkel- 
stein, 1 believe, was a former law clerk of Judge Learned Hand. It 
seems to me it is as inappropriate to talk about the questionable 
activities of ASCAP and their structure as it would be to condemn 
the whole jukebox industry because of the possibility that some small 
portion of that industry may have aspects of which we do not wholly 
approve. 
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Mr. Crumpacker. Right there, I would like to state it as my feeling 
that I have been rather unhappy about all this innuendo on one side 
about the gangsters in the jukebox business and about ASCAP 
being a terrible monopoly on the other side. It is my feeling that 
this whole subject is complex enough without beclouding the whole 
record with this innuendo back and forth about the other side being a 
bunch of skunks and crooks and soon. [think it would be much better 
if we could approach the whole issue from the standpoint merely of 
the actual facts involved, and the points of law involved without all 
of these other dead cats being dragged into the picture. ‘That is my 
viewpoint, 

Mr. Wiis. I tried to say that in a different way and in a less clear 
fashion than my colleague the last few days. I had wished that all 
this thing had been kept out. 

Mr. Fisuer. Much of the discussion that has occurred during this 
week seems to me to have gone to the fundamental question as to the 
appropriateness of a performance right at all. The position of the 
Copyright Office and the Library of Congress is that this exemption 
is an anomaly in the general pattern of performance rights. That 
naturally raises the question as to whem is a performance right 
appropriate. 

1 would like to say a word as to the general theory of a perform- 
ance right and why vou need it. I think by and large if you could 
collect for the creative author, composer, song writer, at one time 
when he first wrote and published his work, it would be simpler and 
easier and better for all concerned. But the concept of a perform- 
ance right has developed not only in the United States but through- 
out the world to deal with a situation where it is recognized as im- 
practical to attempt adequately to reward the creative author or com- 
poser by the first sale of his product. The earliest and most con- 
spicuous illustration of this was, of course, that of dramas. 

In our office, for example, we have quantities of unpublished drama 
manuscripts which have never found their way to a publisher. Yet 
those dramas may have been acted and plaved many times. It is 
very common to have only a limited sale of written dramas; so the 
reward to the dramatist has developed through the performance right. 
In this situation I think it fair to say that the performance right is a 
more important right than sale of the script or printed work. When 
you come to music you have somewhat the same thing. There are 
substantial sales of sheet music but vou may have compositions as to 
which actual performances are much more important than the sales 
of sheet music. That may be true both of popular music and of seri- 
ous music, symphonies, and so on. The revenue from the playing 
or performance of an opera may be greater than from the sale of the 
libretto or sheet music. In other situations the sales of the sheet music 
may be primarily for limited personal or home use, whereas public 
performances are those of an important commercial industry. That 
has, of course, become conspicuously true of radio, 

In other words, there are situations where the traflic that you must 
tax in order to reward the creator must come out of the industry 
that. makes the money and you cannot expect to saddle that burden 
upon the sales of the individual published works whether they be 
dramas or sheet music or newer forms of distribution that are being 
developed, 
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I think this concept is not unique to the United States but is ac- 
cepted doctrine over the world in dealing with the problems of re- 
warding the creative authors, composers, and at the same time making 
a fair distribution of the charges upon the people that make the 
money. 

Mr. Harris. How and when did we come to recognize that doctrine ? 

Mr. Fisner. It goes back quite far, especially in the case of dramas 
nnd has come along and been developed with respect to many types 
of works. As has already been remarked here this committee itself 
is recognizing that right in the case of talking books. In the Library 
of Congress we have developed the use of talking books for the blind, 
which is now extending from the blind to possibly a great other 
market. Similarly, the use of literary works on radio and television 
may develop a very important market which will vield profits far 
bevond sales of the original printed works in book form. 

When you come to the situation of the coin-operated music ma- 
chine, the first question one would ask is: How did this exception 
originally get into the law? There has been some testimony sub- 
mitted here to the effeet that there was a substantial quantity of 
machines of some sort or other in existence even before 1909. The 
Important thing, however, seems to me to be to find out what Congress 
had in its mind as to the nature of industry when it made the original 
exception and why it granted the exemption at that time. 

From the quotation that Mr. Finkelstein read, I brought the same 
report along, it seems—— 

Mr. Wituts. Quotation from what / 

Mr. Fisner, Quotation from the report of the committee prior to 
the adoption of the law of 1909, the Currier report. 

It seems clear that whatever may have been the facts at that time 
as to the beginnings of this industry the committee had two things 
inmind, One was the penny parlor and the other was that the juke- 
box was an advertising medium. 

Now, the performance right throughout our law, and we have been 
rather jealous of protecting this aspect even in its recent application 
to literary works, has been limited to public performance for profit ; 
and in 1909 it seems there was some doubt as to whether the then 
development of the coin-operated machine was in fact a public per- 
formance for profit. That 1s one reason the committee used the phrase, 
“the penny parlor.” in view of the mechanics at that time. 

The other idea that seems to be in the report was that the coin- 
operated machine at that time was an advertising medium for ex- 
tending the distribution of the composition. 

Mr. Wits. Some contend that is still so today. 

Mr. Fisuer. I was going to deal with that very suggestion, Mr. 
Willis. I am going to try in some of this discussion to make a short 
cut and take the liberty of commenting for myself as Register. This, 
on the assumption that Tam an impartial adviser of the committee, 
giving my full time to the operation of the copyright office. 

T hear the same argument in various circles that each distributor of 
a creative work popularizes the work and for that reason should pay 
less of the bill. It seems to me obvious that every distributive agency 
that sueceeds in distributing a work no matter what its character, at 
the same time popularizes it. 
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As Congressman Crumpacker suggested, if it is a fact that there is 
a distinction between the type of popular music that is played on the 
radio and that which is on jukeboxes, so that the radio may not popu- 
larize the jukebox, it equally follows that the jukebox in popularizing 
this type of work must itself be the principal market for that work. 

In other words, every form of distribution both popularizes the work 
whether it be playing it on the legitimate stage, radio, television, or 
motion pictures and at the same time accounts for a portion of the 
market. 

It seems to me that that argument is as long as it is broad and has 
relatively little significance. 

On the other side, as to the status of the industry in 1909 and now, 
it has not only changed technically; there may have been some slight 
doubt at that time as to whether this was in fact a public performance 
for profit. There was some use of ear phones and a question of the 
public aspect that is quite changed now because today nearly all uses 
of jukeboxes are for general halls or open locations. There is some ar- 
gument from time to time that a very minute percent may be for a 
particular booth or something of that sort, but it seems perfectly clear 
that 99 percent of the uses that are made of jukeboxes today are public 
in the sense of the Federal court decisions. 

Furthermore, it seems quite clear that the picture in 1909 was entire- 
ly different than it is today. Just how much the change is, I would 
not know. I have been impressed in looking back over the early issues 
of Billboard and the other periodicals interested in the music indus- 
try, by the fact that in the first 10 to 20 years of the century, the total 
space given in the columns of those publications to the coin-operated 
machine might run a few inches. A typical issue of Billboard today 
will run 20-25-30 pages dealing with this industry. 

I do not believe that the committee has vet a really safe estimate 
as to the dollar volume of the industry, the gross, from the figures 
that you have heard. T have heard figures from time to time over 
the past years running all the way up to a billion dollars. T was told 
by a rather important figure in the industry today that le thought 
the figure was nearer a billion than $500 million. It may be less 
than that. Estimates submitted here have run from $150 million 
to $400 million gross income. IT happened to find today a figure that 
seems Interesting on the question of the number of machines in 
operation. This is a publication of the coin-machine industry. It 
is called the Coin Machine Review, 1948-49. T have not been able in 
the Library of Congress to find a more recent issue, but I would like 
to read this: 

The modern period of the automatic or commercial phonograph business 
began in 1953, aided by new advances in recording and sound reproduction ; 
coin-operated radio had offered severe competition to the automatic phonographs 
in the period from 1926 to 1930. Coin operation of phonographs was used soou 
after Edison invented the instrument, probably in 1889, hence automatic phono 
graphs have had a long history; automatic phonograph music became extremely 
popular almost all over the world during World War II, exports of the machines 
becoming big business during the last decade. 1947 exports of phonographs 
reached a total of 12,380 machines, Estimated number of phonographs in 
United States in 1940 placed at 400,000 machines, declining by the end of the 
war to about 300,000 machines: production in 1947 estimated at about SO,000 
phonoghaphs. 

I had some experience with this situation as a police officer of the 
War Production Board during the war. The main reason the num- 
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bers of these machines decreased at that time was because we did not 
allow materials for their production. The machines in being were 
used more intensively. 

Production in 1947 estimated about 80,000 phonographs. Number 
of operators of phonographs, estimated, I take it, in 1947 at 5,000 to 
6,500. In 1940, the number of operators was estimated at about 8,000. 
Leaders in the industry have estimated a potential use of 600,000 
phonographs in the United States by 1950. 

To my mind, this is the most authoritative statistic that I have 
found, especially as it comes from the Coin Machine Review as to 
the over-all picture of the industry. 

Mr. CrumMracker. You say that was put out in 19497 

Mr. Fisuer. 600,000. 

Mr. Crumracxer. It was an estimate. 

Mr. Fisher. It was only estimated by responsible people speaking 
for the industry. 

Mr. Crumpacker. They estimated that would be the total in use 
by 1950 7 ‘ 

Mr. Fisurr. That would be the number in use by 1950—600,000, 

Mr. Crumpacker. The actual number was not that high. 

Mr. Fisuer. The quotation I read to you says they estimated that 
the number in use in 1950, taking account apparently of the then pro- 
duction rate per annum, would be 600,000 by the end of 1950, 

Mr. Crumracker. All the testimony here so far at least has been 
undisputed that there are only 400,000 used today. 

Mr. Fister. DT think that is true. 

Mr. Crumrpacker. Then something seems to have happened to thei 
forecast. 

Mr. Fisurr. Your question is whether we have more authoritative 
fieures as to the over-all picture than this authoritative publication of 
the industry. 

Mr. Winuts. Mr. Fisher, I do not want to cut your train of thoughts. 
but let me pose to you what is in my mind. TI think that ASCAP 
has made a case which presents equities. In any event I will concede 
that for the sake of the argument. And so it amounts to a proposition 
whether an escape clause, a loophole in the law, should be plugged. 
Now, if we look into it, if we concede even more than should be con 
ceded, doesn’t the problem come right down to the proposition that 
it has been so, now for 43 years. Then according to figures we have 
from the opponents of this bill, the result would be a tremendous 
burden lipon the operators, At least that is the evidence up to how, 
So conceding all you say, conceding that the law of 1909 reads as it} 
does because of the inconsequence of the coin-operated machine busi 
ness at that time and that it didn’t reach the popularity that we know 
it does today, don’t you think that the best thing for us, as members 
of this committee, is to really consider the figures as to the effect of 
this bill upon those in business ¢ 

Let me £0 further. For instance, last vear, the President talked 
about plugging the loophole in taxation, the loopholes in taxation. 
This business had exemptions they had no business to have. That 
business had exemptions it had no business to have. 

For instance, in my section, great plugging of loopholes did away 
with the 27-percent oil allowance, the 27-percent depletion allow- 
ance, That wasn't fair. They looked and they found that there was 
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a reason behind it. That you can’t always do the apparent and very 
popular thing, tax the untaxed. It seemed there was a great source 
of great revenue, but when the Committee on Ways and Means looked 
into it, they found there is a tremendous risk in digging oil wells; 
it is not all gold. 

Another loophole to plug was the tax exemptions of the ceoper- 
atives; they had exemptions not enjoyed by everybody else. They 
struggled with that for a vear and whereas the popular statement 
over the radio and magazines and newspapers that there was the possi- 
bility of capturing a billion dollars of taxes from the so-called farm 
cooperatives, they had exemptions not enjoyed by others, the opponents 
to that measure testified that actually it would not produce more than 
$20 million. The pasture wasn’t as green as it appeared. There was 
a loophole about cigarettes, that the cigarette industry is the only 
industry where excise tax is not graduated, that the four major com- 
panies, Camel, Lucky Strike, Chesterfield, and Old Gold—IL think 
those were the four—the high-priced cigarettes, that the excise tax 
on those cigarettes is as great as on the less popular brands. 

When they looked into that they were faced with the question, Will 
the economy stand it? When you come down to brass tacks, these are 
the things that we have to wrestle with here. 

Don’t you think that the proponents of this bill in addition to show- 
ing the so-called loophole would have the burden of submitting figures 
to show that the result would not be unbearable? Frankly, that is 
What is in my mind. 

I will admit the law. We are all lawyers, 27 lawyers on this com- 
mittee. We have a fair idea now at last of what this thing is all 
about and those figures haven't been submitted to us. 

What would you do if you were in my shoes. T don’t want to put 
you on the spot. You see the struggle we are having here. 

Mr. Fisirer. My feeling is that the first thing for this subcommittee 
to decide is whether it is desirable to extend the principle of the public 
performance for profit right to coin-operated machines. In general 
I would say that I think there is a burden on anyone who wishes to 
extend that right. I think wherever possible it is desirable to have 
a single charge made in the first instance. 

My belief is that as this industry has developed, it is unsound to 
attempt to make the adjustment by burdening either the sheet music 
or the records. That is due to the fact that only a very minor per- 
centage of the total records are used in jukeboxes as against the whole 
music industry and that the adjustment you make on the whole 
product, in this case the phonograph records, would saddle the home 
user to an entirely disproportionate degree. 

The industry that is making the money is the jukebox industry. 
Therefore I believe first that this committee 

Mr. Wituts. That is the point. You are making a terrific assump- 
tion. 

Mr. Fisuer. The gross income. The figures that have been sub- 
mitted here range all the way, apparently, from $150 million to $400 
million. 

Mr. Winurs. You are speaking about gross. You have been talking 
about the gross. The gross business done is tremendous. Let us con- 
cede that. But the opponents to this measure presented the figures, 
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the only figures to the committee of Congress. Never mind the gross 
figure. ; 

I am a practical businessman. I have so many machines. Here is 
what I earn and here is what this bill could do to me. Now, there has 
been no rebuttal of those figures. No attempt at rebuttal, no attempt 
to prove they were wrong. I sought this morning to have somebody 
guess. 
~ Mr. Fisuer. You nevertheless have this basic proposition in front 
of you, that the presént exemption was adopted in 1909 when you had 
a very small industry. 

In 1909, so far as the creative author or composer or songwriter was 
concerned, a ceiling of 2 cents was put upon his return. As has been 
testified and as our office well knows, even that 2 cents is by and large 
not today usually collected by the composer. Half of it goes to the pub- 
lisher and because of the other provisions of the law which has also 
been referred to by the subcommittee, that any other manufacturer 
can record the same composition, the tendency is to come down by 
special contracts to about a cent anda half. That means that in 1909 a 
ceiling was put upon the creator’s revenue by the statute. Since that 
time, from 1909 to now, as has been testified here, every other expense 
item has gone up. There has been a wealth of testimony introduced 
to the effect that in the last decade the price of the machine has gone 
up from $300 or $400 to S800 or $1,100, 

Mr. Witurs. One thing has not changed from 1909 to date and that 
is the nickel charged the public and that is the important thing. That 
is the thing that pays off. 

Mr. Fisner. Even the nickel deposit. 

Mr. Wituis. So it does not cover the argument. That machine has 
gone up maybe 300 percent. The nickel that operates that machine is 
still the nickel of 1909 and the nickel of 1909 was worth a great deal 
more than the nickel of today. 

Mr. Levine. ‘That happens to have been probably not a nickel but 
a penny in many cases. 

Mr. Crumeacker. I would like to raise another point along that 
same lime, 

Many different phases of the industry have undertaken to assume 
credit for the revival of the phonograph record business in the middle 
1930's. It seems to me that one of the important factors was the 
35-cent popular records that came out about that time. Now when 
most of the popular records are selling for 30 cents each, that 2-cent 
slice going to publisher and composer would certainly constitute a 
much bigger portion of the total retail price than it does today when 
records, which first went up to 70 cents, now, at least in my home 
town, cost nearly a dollar a copy for the popular, 78 r. p. m., 10-inch 
size. 

It seems to me when you talk about the gross take. which is avail- 
able for increasing the compensation to the composers, you could get 
a much larger sum by just restoring the percentage which the com- 
posers formerly got out of the retail price of records by increasing that 
2 cents to something more in line with the prices of records today. 

Mr. Fisner. Only this, and that is something you must think of. 
Do you wish to burden the home use of records? There has been a 
suggestion that you might undertake to leave the 2 cents on the home 
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records and place a different royalty upon the jukebox records. My 
own judgment would be that- would be difficult to police and adminis- 
ter. I have heard some discussions of it, and you would have bootleg- 
ging of records, you would have to identify the records. You might 
have to prevent a record sold for home use being on a jukebox. 

Therefore, it seems to me you must face the issue. If you are to 
make an adjustment to keep pace with the depreciation of the dollar 
from 1909 to today whereby 2 cents is in fact relatively half a cent, 
you must consider either placing that burden upon the whole record 
industry, including the home records, or you must consider something 
in the way of a performance right. 

Now, there has been plenty of testimony here as to the last decade 
in which the increases have been tremendous all down the line. One 
thing that strikes me, just as an observer, is that you have a total gross 
of the industry. we will take the smallest figure, that is generally 
testified to, of $200 million. 

Mr. Wiiuts. The nickels, number of nickels. 

Mr. Fistrer. Gross take from the machines, the estimates I re- 
ceived over the last 4 or 5 years have ranged from a billion dollars 
down to about $150 million, which is the least T ever heard. 

We haven't got exact figures but even assuming the low figure you 
heard here this week, 8200 million, these proceeds go not just to these 
operators but also to the wholesalers who have testified here but have 
given no evidence as to their portion of the profits. We have had the 
hearings conducted to a large extent by manufacturers. There are 
only four major concerns—— 

Mr. Mitier. Goes to what, the wholesaler? 

Mr. Fister. Those who buy machines from the manufacturers, 
wholesalers, or distributors and transfer the machines under condi- 
tional sale contracts to these operators. 

Mr. Mitier. The wholesalers don’t get any portion of the nickel 
except insofar as the operator may use it to pay for the machine. 

Mr. Fisuer. The nickel must pay for the machines, for every ele- 
ment of the industry, compensation to the manufacturers, whom Mr. 
Chaffetz primarily represents. 

Mr. Miuuer. The wholesaler or the manufacturer participates in 
the profits of the nickel only. 

Mr. Fisner. Every penny that goes into this form of distribution 
of music must be paid for out of that nickel. dime, or three for a 
quarter. That is perfectly clear. The ultimate consumer must pay 
it all. That must be divided among everybody back down the line 
who participates in the operation. 

Mr. Mivirr. You are using the same figure for three different 
things. 

Mr. Fisuer. I am referring to the gross take from the machines. 
That must pay for the machines, must pay for the depreciation of the 
machines, repair, amortization of machines. It must all come out. 
The manufacturers do not testify as to their profits, although they 
know and could give them without a Price, Waterhouse audit. The 
distributors come in here and testify and they don’t speak of their 
profits. What'I say is that they have increased the price of these 
machines. They testified themselves showing how their cost has in- 
creased—from $400 a machine to $900 or $1,100—in the last 10 years. 

All other elements have also increased. They are now paying an- 
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nually anywhere from $4,000 to $7,500 for a serviceman. They have 
had to pay substantially more for their gas. Every element in this 
business has gone up, perhaps a hundred percent in 10 years. 

The reward for the person who creates the work itself was estab- 
lished in 1909. Now, my viewpoint is that if you decide this is a 
situation where it is appropriate not to saddle the home user but to 
saddle the industry that is making a substantial profit, then you 
should consider what comes first, the proper priorities. 

From the viewpoint of the Constitution and the copyright law, and 
I believe that of this Subcommittee on Patents, Trade-marks and 
Copyrights, the fundamental thing is to first reward the person who 
created the work. When every other item has gone up, it seems to 
me only appropriate to face the issue of making some adjustment in 
that 2-cent charge without saddling all the home users because here 
is an industry that by their own testimony is running at least S200 
million a vear, 

In other words, I believe the committee should consider making 
some adjustment in that 2-cent maximum which under the law is an 
upset figure. The author cannot get more than that for his composi 
tion and commonly, as we know from the operation of our office, he 
gets substantially less. Such an adjustment might well come ahead 
of increases in the price of the machine from S500 to $1,100 and these 
other increases. 

Now the testimony you have heard shows that the operator is today 
making something like an average on each machine of $7 per week. I 
think that is conservative, but if the take is 87 a week, that is S364 a 
year per machine, as testified to by the opponents of the bill. 

It seems to me this committee must make up its mind whether a 
man with a gross take on a performance right of 3564 per machine 
a year, should appropriately be asked to pay the author who creates 
the only article which after all is being sold in that machine, approxi- 
mately $20 per year, and whether that charge should not be given a 
priority as against all other costs. 

There has been no end of testimony as to the other charges that 
have now been saddled on this business. It seems to me that this 
committee can well say that we should first establish the principle of 
a public performance right as a prior charge on this industry that 
is a money-making industry rather than on home users of records. 
A charge of $20 on each machine that has a gross of $350 per vear 
would not seem out of line. 

Now I do not know for certain whether that exact charge is or is not 
the right one. I only say that in my opinion to give reasonable reward 
to the composer is the only reason any of us is here. The whole 
purpose of copyright is to protect the creator. His commodity is, 
in the last analysis, the only thing that is being sold. All testimony 
vou have heard this week, with one or two exceptions has been about 
the finances and the mechanics of distribution, but there have been 
but few words as to what should be done to take care of the person 
for whom copyright was created in the public interest, namely, the 
adequate reward of the creator. 

I am also struck by the fact that ASCAP’s presentation was pri- 
marily of a few top people of their industry. From where T sit, we 
receive in a year some 50,000 applications for registration of musical 
works. I have asked the person in our office who knows most about 
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our music cataloging how many individual authors we are dealing 
with, composers and song writers over say, a 5-year scohek Her 
estimate runs somewhere in the neighborhood of 100,000. 

It seems to me that our primary concern is to think of the position 
of all those persons who are creating the music, and the songs and not 
just the top stars who write the successful hits. We are interested 
in creating good music that will be distributed on these machines, 
through these operators whom you have heard here, to the plain 
people of the United States, music that will be of quality, music that 
will be stimulating, music that will be worth while. Yet you have 
tied them to a royalty rate that was fixed in 1909, 

The testimony is that the present bill might saddle the industry 
with a bill of $12 million a year, that is the top figure I have heard. 
Other figures I heard over the last year or so tend to be nearer S714, 
million. My own feeling is that the creative composer and song writer 
should be entitled to a priority up to $12 million out of an indus try 
which by the testimony of the people who have the best access to the 
figures runs perhaps $400 million, as a first charge and they can make 
their other adjustments elsewhere. 

Mr. Wituts. You would then propose that that first charge be 
imposed at the manufacturing source / 

Mr. Fisner. No: my feeling is that the principle of public per- 
formance for profit is sound in this industry as I believe it to be in 
the radio industry, that is, a collection based upon the actual use of 
the music. 

In other words, I believe that in this industry, it is appropriate to 
adopt the principle of public performance for profit. 

Mr. Wituis. If you could write a law that would hold water and 
say that you could impose a charge of $20 per machine, at the ~ unu- 
facturing source, without the manufacturer passing that on to the 
distributor and on to the user, maybe I could go along with you. 

Mr. Fisner. That would be an innovation. 

Mr. Wituis. If vou put in the law that $20 must go to ASCAP, 
it wouldn’t be constitutional. 

Mr. Fisuer. That would be an innovation in the doctrine of copy- 
right in the world today, to require the machine manufacturer to pay 
directly for the use of music. But payme nt for actual use for profit 
is a well-established principle under beth our own laws and the laws 
of other countries of the world, at least the advanced ones. 

Mr. Wituis. You see, Mr. Fisher, vou are hitting the problem from 
a broad point of view; I follow your argument and it is a good argu- 
ment. Itisan admirable argument from the point of view of authors. 
But when you say the first charge, that is the $20 per machine, which 
produces some $364 a machine according to your quick figuring, sounds 
all right, when you come down to the actual operating profit of the 
individual operators, even $20 a machine would be a substantial in- 
crease in cost. 

Mr. Fisner. I give you my own first personal reaction to that. My 
judgment is that ‘this industr y is sufficiently well led that the adjust- 
ments will be prompt and fair, and will take care of the needs of the 
actual operators by whatever means are necessary to prevent killing 
the goose that lays the golden egg. 

This is an industry dominated really by the manufacturers. They 
make the machine, they push them out exactly the way Ford pushes out 
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his Ford cars. They are going to see to it that in the last analysis their 
distributors stand up. There are a great variety of adjustments they 
can make. There is some talk that you can’t adjust the 5 cents. 

The have testified that they produce nickel and dime and three-for- 
a-quarter machines and you heard the testimony that OPS would not 
raise the rate if you pass this bill, but OPS itself will consider the 
charge one basis for permitting more three-for-a-quarter machines. 

Mr. Witxis. Upon reading your testimony one would gather, as I 
honestly gathered, that you had something in mind that we would 
honestly, truthfully impose a tax burden upon the manufacturer, But 
that would not be the case. As T understand now you 

Mr. Fisuer. It is my estimate that the public performance for 
profit principle applied reasonably to coin-operated machines would 
not constitute a serious burden against the machine that takes in 
S364 a vear and that adjustments will be promptly and effectively 
made just as they have been made all down the line in the past from 
the lower operating costs that prey iously existed. 

I have to pay 10 cents to telephone in New York, have to pay 10 
cents to go into a New York subway, I don’t believe there will be any 
great difliculties in the adjustments. But finally, if in the Judgment 
of the subcommittee the proposed charge Is too great a burden, 310 
million out of S200 ae the assuming we accept those most favorable 
figures for the people who know the facts in the industry—then it 
seems to me the committee is quite free to decide that is too much of 
a burden. 

I see nothing wrong with the committee considering whether 1 
cent a composition per week is a little more than you would want to 
burden this industry with. You have the figures in front of you. I 
would hate to see us go back now and have another set of hearings to 
develop some more figures but vou can decide that you think the 
present proposal is too much, $10 million charged to the creator out 
of $200 million if that is the best estimate, and say that vou will charge 
the industry perhaps only 3 cents a composition a month. 

I do know myself exactly what the rate would be. To am not an 
expert on the rate. IT would have to consider the matter carefully 
before I testified on that. 

Mr. Mituer. What would you do if you were in our place and the 
figures submitted were not contradicted up to the point indicated that 
we could not pass a law imposing any tax without driving these 
people out of business. Then what would you do, if you were sitting 
on this committee ¢ 

Mr. Fister. I would look at all the testimony and as I have heard 
it—— 

Mr. Mitiurr. That is what we are going to do, 

Mr. Fisner. I believe as I now hear that testimony, I would come 
to the conelusion that this industry could make the same adjustments 
here as they have made them to the increased costs of gasoline, the 
increased gas taxes that they have to pay to visit their machines, to 
the increased taxes they have had to pay locally and federally, in- 
creased charges for servicemen, and that they would still operate 
successfully after such adjustments. And that when you consider 
that the reward to the creator of these works has not been changed 
since 1909, it seems to me you should make an appropriate adjustment. 
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I would not make a greater adjustment than you think the business 
should properly stand. It seems to me that that is simply a problem 
of good judgment. 

Mr. Wiiuis. Your testimony assumes that to bear the burden what- 
ever it may be, that the solution would be a greater charge in that 
slot than a nickel, if that became necessary. 

Mr. Fisner. If it became necessary, but I think there are several 
other adjustments they can make. They can sell less expensive ma- 
chines, they can do many other things. 

Mr. Wiuuts. Off the record. 

(Discussion off the record.) 

Mr. Crumracker. I would like to get from you a direct answer 
to the question that Mr. Miller asked you. Just assume for the pur- 
poses of argument that this would drive them out of business. I know 
you do not believe that but just assume that it were true. Would you 
still favor enactment of the bill? 

Mr. Fisuer. I am not prepared to drive them out of business. I 
just think there is no possible basis for that assumption. 

Mr. Wituts. Your idea would be that additional burden somehow 
would be split among the manufacturer, the distributor, the operator, 
and the location owner 4 

Mr. Fisuer. I think there are a number of possible adjustments. 
Take one flexible element that you have already heard a lot of testi- 
mony on. You have heard the tavern people testify that because of 
greater pressures in many cases they have been forced to make a 30-70 
split, their testimony is wholly that way. They keep the machines 
net just for the nickels they get out of them. They keep a large part 
of the machines because they are an attraction to business and they 
have to have them. Another adjustment that they have to face is also 
this minimum charge. 

Mr. Wits. That is exactly what I had in mind. I think a great 
portion of that adjustment if it were made would descend on down to 
the location owner and I know for a fact and nobody will ever get it 
out of my mind because I know it, that a lot of these location owners 
pay their rent out of that share whether it is a drugstore or cafe or 
any other type of business. And if you hit that man and you have 
him contribute more, it will be somebody else to see. 

Mr. Fisuer. They do not seem very concerned about that. 

Mr. Wituts. Who doesn't 

Mr. Fisner. Tavern keepers. 

Mr. Wituts. That was the substance of Mr. Donovan’s testimony. 
His plea was, by all means if you charge the operator leave the loca- 
tion owner alone. 

Mr. Fisner. One protection that he will have in this bill is that if 
the pressure is too much he will get exemptions from the royalty 
altogether and he will have an alternate that may be very effective in 
protecting him. 

Mr. Wituts. Who would give that? 

Mr. Fisuer. The individual tavern keeper who wishes to own his 
own machine as an alternative in his arrangements with the operator. 

Mr. Wits. Of course that is a reflection and an honest one on your 
art. I know of the feeling that there are some elements in that bus- 
iness that somehow or other make it difficult for the tavern owner 
to buy his machines. 
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Mr. Fisuer. I am not even hinting at that, no, no, Mr. Willis. 

Mr. Wiis. A lot of those people cannot afford the cost of that 
machine and to them it is much easier—— 

Mr. Fisner. In most cases he would probably rather have it ser- 
viced. 

Mr. Winiis. And taking a cut. I have heard no evidence of pres- 
sure, to have it contrary to what it is, a business proposition rather 
than ownership of the machine by the location owner. 

Mr. Fisuer. If he has to pay too much he will have that out under 
this bill. I think that would be a very protective feature for him. 

Mr. Witus. I know that is ideal. I know your feelings and T know 
the equities, but when you come down to brass tacks, if you squeeze the 
operator, squeeze the location owner a little bit, and then the feeling 
will be, yes, that is right, you have squeezed us to help an industry 
more lucrative than our own. I was rather surprised to hear from 
Miss Dee, her meager earnings from her song, Too Young. I had an 
idea it was much more. But on the other side of the fence, they think 
that authors are rolling in wealth. And any time you try to disturb 
something that has taken place for 43 years you are going to have 
some explaining to do unless the equities are so strong and the burden 
is so slight that you are not going to cause an abrupt revolutionary 
change in the method of doing things in an industry. That is what 
worries me, 

Mr. Fisuer. First, 1 would prefer to see the simple rule adopted of 
eliminating the anomalous exceptions from the law. However, it 
seems to me it is not unreasonable to include in the bill certain protec 
tive features. I would be glad, if you cared to have me do so, to com. 
ment on one or two of the administrative features. 

(Discussion off the record. ) 

Mr. Fisuer. I was also going to refer to the Congressman’s point 
that some machines do not turn over the records. It seems to me you 
can easily amend the bill to take care of such a feature as that. 

Unless there is some question I think I have made my general views 
on the subject clear. Thank you. 

Mr. Levine. May I ask the privilege of answering something? I 
represent the 10,000 operators through the Music Operators of Amer- 
ica and I can say to you that this is an operators’ show and we have 
gone to the manufacturers and asked them to give us their cooperation 
and they have done it and for which we are very grateful. None of 
these innuendoes should be considered by this committee. 

One other thing. The Coin Machine Review that Mr. Fisher quoted 
from is just one of many trade papers without any official standing in 
this industry whatsoever. 

Mr. Wiis. I would not take that violent issue with Mr. Fisher. I 
know he is highly reliable. 

Mr. Levine. This will be our last opportunity. He also read to you 
the congressional report, but none of the proponents has advised this 
committee of the machine report that was filed in 1907, Report No. 703, 
part 2. In which—— 

Mr. Wiis. May I suggest that from every little statement on either 
side that does not appeal to all of you, we had to listen here to rebuttal 
and surrebuttal and re-rebuttal. It would go on forever. 

Mr. Levine. There was a minority report that wanted to eliminate 
this exemption and they came forward with a report in which they 
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stated the industry was growing by leaps and bounds and had reached 
gigantic proportions. That is all I wanted to advise your committee. 
Thank you. 

Mr. Anverr. Mr. Finkelstein wants to finish. He was interrupted. 

Mr. Finxensrer. I will be very brief and just add some statistics 
ifI may. AndIam going totry to limit it to that. 

I would just like to say this. in answer to Congressman Willis’ ob 
servation, that if this bill were written so that ASCAP were barred 
from participating in any way, shape, or manner in the royalties 
that might be collectible under this bill, ASCAP would still be just 
as much for the bill as it is now. In fact if that creates a problem, 
ASCAP suggests that it be eliminated from the picture completely. 

Mr. Bryson. Can the same thing be said about other reputable 
agencies that are competitors of yours / 

Mr. Finxersrerx. They would take the same position I am sure, 
The person who is interested here is the composer and the author 
and the publishe r who write and make these works popular. ASCAP 
itself is an unincorporated association. It has no treasury. It dis- 
tributes evervthing that it takes in to all the members on the basis of 
what their performances are. What benetits the member benefits the 
society. We are just an instrumentality for clearing copyright. 
Merely a clearing house. We don’t care whether the benefits we 
offer as a clearing house are used or not. They are available but if 
anvbody does not want those benefits, we are very happy to step out 
of the picture. 

Mr. Bryson. Is it the hope of this agency, ASCAP and similar 
ones to prevent recurrences of instances like we read about Stephen 
Foster dying with 40 cents in his pocket / 

Mr. Finkensrern. I think the society has justified its existence just 
on that basis. I have heard many stories of writers who, long before 
I came on the scene, would go to their publisher and if they needed 
$25 because their wives or families were ill, they would sell whatever 
song they had for that amount of money and part with it loek, stock, 
and barrel. They would have no further interest in the song. 

I was out in Tacoma, Wash., trying a case. A witness on cross 
examination, Edgar Leshe, who has composed a number of great 
works, was asked 

Mr. Bryson. I believe they used a song at my wedding and that has 
not been too long ago although I have grandchildren, that was written 
by a woman, Carrie Jacobs Bond. I can imagine a person like that 
not being able to market her song. She wrote many immortal songs. 
I hear them, you do too, probably on the radio and television. 

Mr. Finkesrern. Here is something that struck me at that time as 
very interesting. Mr. Leslie said he had just had a composition 
which he wrote on which he got a very substantial advance from the 
publisher. It turned out that the composition just did not go over 
at all. Nobody else liked it except the publisher and the writer. The 
publisher came around to the writer and he said, “I gave you a very 
substantial advance, why don’t you write another song for me now 
that may be a hit ¢” 

And rc i you know I was very happy to turn to my pub- 
lisher and s “You remember 30 years ago when I needed some 
money and I eaned a song over to you and you gave me $25 for an 
outright sale. That song sold a million copies? When I asked for a 
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better deal at that time, pointing to your unexpected increment, you 
patronizingly replied, ‘Edgar, you are a bad businessman; we made 
an agreement and we must stic ‘k to it.” When the tables were turned 
30 years later and the publisher asked for another song to make good 
the losses on his advance to the author, Mr. Leslie observed “I was a 
bad businessman 30 vears ago to have sold my song outright to you 
for $25; perhaps you are a bad businessman now, because you gave 
me an advance on a song that lost money for you. Let’s stick to our 
agreement. It does not call for another song merely because you 
cuessed wrong.” 

[ mention this incident because authors in Stephen Foster's day— 
and almost down to our own time—were in the habit of selling their 
rights to publishers for a lump sum. ‘Today, however, the author par- 
ticipates in the earnings from his song so long as the song lives and 
remtins in copyright. 

Writers today just do not sell out lock, stock, and barrel when they 
write a song. Through organizations like ASCAP they have a con- 
tinuing interest in their royalties and when they have lean years as 
Miss Dee testified, they are carried over through the royalties so they 
may continue to write works which are appealing to the public without 
either giving up their careers for something more profitable, or suffer- 
ing the fate of Stephen Foster who was found on the verge of death in 
a vutter with 14 cents in his pocket his sole worldly possession at 
the close of a great career. 

That does not happen very much today. I think it is to the great 
credit of our Nation that that does not happen now. 

Now referring to these statistics IT would like to read from what 
really is the official trade paper of this industry, the Cash Box. Here 
is What they say about the number of jukeboxes. 

Mr. Bryson. What date is that? 

Mr. Finxerstrers. The Cash Box issue of September 99. 1951. page 

Task that that be placed in the record. TL would like to read this: 

In 1941 the Nation’s jukeboxes featured 10, 12, 20, and 24 records, playing only 
one side of the record for a single selection. All playing only 7S revolutions per 
minute records. 

The new jukeboxes of 1951 feature 40, 48, 50, SO, and 100 selections, composed 
of 20, 24, 25, 40. and 50 records, playing both sides of each record, and ranging 
into TS, 45, and 334. revolutions per minute disks 

This, in itself. even if the jukebox industry had remained stationary, that 
is, if like in 1941 there were still only 350,000 jukeboxes in the Nation, would 
mean a loading of over 400 percent more records into each machine 

But, not like other divisions of the entertainment industries, the automatic 
music business has continued to grow and to expand where, today, there are 
over 590,000 jukeboxes in existence, on locations of every kind in these United 
States. 

Cash Box is the official paper of this industry. This paper has 
carried all kinds of editorials against this bill and this was one time 
when they just happened to be writing about some other subject. I 
would like to offer that. 

Mr. Bryson. That page ? 

Mr. Finketsrern. That page. 

I should like also to offer from an earlier issue of the Cash Box, 
September 1, 1951, under “Operators acclaim OPS editorial,” their 
observation about the possibility of the public going for an increased 
coin charge and that in fact they plan to do it. This editorial urged 
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that it was profitable to have a 10-cent play. The headline says “Op- 
erators acclaim OPS editorial—music and game ops agree dime play 
does not affect cost of living—nor does it hold back high- scale defense 
production in any fashion whatsoever.” 

I would like to offer that. 

(The article reads as follows :) 


[The Cash Box, September 1, 1951] 


CuHrcaGo.—Phone calls from everywhere in the country come into the offices 
of the Cash Box complimenting this publication on its two-page, two-color edi- 
torial, analyzing the OPS regulations regarding dime play for phonos and games. 

Each and every one of the people who phoned this weekly magazine to thank it 
for its work in their behalf, acclaimed the Cash Box because, as one leader stated : 

“We knew that the Cash Box would come out with What was necessary for all 
of us to explain to our local Office of Price Stabilization why this industry does 
not come under price-control formulas.” 

The fact remains that the phonos or games that are charging 10, 25, or 50 cents 
per play do not, in any fashion whatsoever, affect the cost of living and, at the 
same time, do not hold up high-scale defense-production efforts. 

This industry is an entertainer industry. Entertainers are exempted from all 
price control by OPS. 

The phonos of this industry are automatic, coin-operated musicians. And OPS 
exempts musicians from all price control. 

But, most important of all, the products of this industry, located in taverns, 
restaurants, drug stores, and other retail locations throughout the Nation, in no 
fashion whatsoever, even remotely affect the cost of living and, especially, do not, 
in any way, act as a deterrent to continued high-speed defense production. 

If anything at all, jukeboxes and games of this field, actually act as aids to 
continued greater, higher speed defense production effort. 

The time has come when this industry most definitely, loudly, and adamantly, 
must refute the statements of some tavern publications, that it is against the 
rulings and regulations of OPS in any way, shape, or form. 

This industry would comply in a second with any regulation and with any law 
of OPS or any other Government agency, provided that it affeeted the law, or the 
regulation. 

This industry, in no fashion whatsoever, affects the cost of living of the peoples 
of these United States and, most definitely, does not, in any fashion whatsoever, 
affect continued high-scale defense production. 

This is the answer to dime play. 

Mr. Finxersretn. Then here is the September 22, 1951, issue of Cash 
Box. Under the heading, “Noted jukebox operator writes our edi- 
torial this week on 10-cent play—grosses 28 percent more money, 
enjoys 40 percent less service « “alls and wear and tear on his equipment, 
assuring him his machines will last 40 percent longer time.” 

(The article reads as follows:) 


{The Cash Box, September 22, 1951} 
NoTep JUKEBOX OPERATOR Writes Our EptiroriaLt THis WEEK ON 10-CeENT PLAY 


GROSSES 28 PERCENT MORE MONEY, ENJOYS 40 PERCENT LESS SERVICE CALLS AND WEAR 
AND TEAR ON HIS EQUIPMENT, ASSURING HIM HIS MACHINES WILL LAST 40 PERCENT 
LONGER TIME 


For over 8 years the Cash Box urged the Nation’s entertainment machines 
operators to change to one play 10 cents and three plays 25 cents. Some listened. 
Some tried. But, due to competitive circumstances, most failed. 

The Cash Box then urged, as an alternative, that ops switch over to 70 to 30 
percent commission-percentage basis. Seventy percent to the operator, thirty 
percent to the location owner. Many tried and succeeded with this operating 

lan. 
gut, when inflation entered into the picture, just a short time ago, and when 
overhead expense zoomed high into the blue sky, ops founds that they were pay- 
ing anywhere from 200 percent to over 400 percent more for overhead expense as 
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well as new machines, they were then either forced to make drastic changes or 
else go bankrupt. 

Again the Cash Box pointed out the need for 10-cent play. The Cash Box ex- 
plained that, with manufacture tending steadily downward, and with the pos- 
sibility that very, very few new machines would be sold as the months went by, 
because Government agencies were placing more and more restrictions On use 
of critical materials, it was up to every operator to make his present ma- 
chines, and all new machines he purchased, last as long as possible. 

The Cash Box proved that, as far as preserving equipment, enjoying less serv- 
ice calls and longer life for machines, 10-cent play was the one and only best 
answer. 

Even if only half the number of regular 5-cent players inserted dimes into 
the jukeboxes or entertainment machines, the Cash Box explained, the opera- 
tor would still earn the same amount of money he was earning on 5-cent 
play. But he would, at the same time, save money (which is the sume as earn- 
ing more money), because he would then enjoy less wear and tear on his equip- 
ment, which also means less service calls, and would know that his machines 
would last a 50 percent longer period of time. 


Mr. Frvxketsretn. One last thing from that issue of September 22, 
1951, page 27, under a caption “10-cent play brings music op 100 per- 
cent collection increase,” appears this item: 

{The Cash Box, September 22, 1951] 
10-CENT PLAY Brings Music Operators 100 PERCENT COLLECTION INCREASE 


FIRST MUSIC OPERATOR TO TRY 10-CENT PLAY IN ILLINOIS REPORTS 100-PERCENT 
INCREASE BASED ON FULT. YEAR PLAY 3 LOST ONLY 4 OF 130 LOCATIONS, SAYS HE 
WOULD RATHER SELL ROUTE THAN GO BACK TO 5-CENT PLAY 


Princeron, Ivu.—William VP. Jensen of Jensen Automatic Music Co., this city 
reported this past week that the firm had shown over a 100 percent collection 
increase in over 50 percent of their equqipment, based on a year’s period of time, 
on 10-cent play. 

Jensen made this very definite statement: 

“I feel this way about 10-cent play, that if I ever have to go back to 5-cent play, 
there will be a route for sale in Princeton, I.” 

He also reported, “I wish to inform you that I am probably the pioneer of 
16-cent play in the State of Illinois. 

“I changed one of my machines last December. Of course, by now we have had 
a wonderful test. . 

“At the present time 50 percent of the machines are doing 100 percent over 
5-cent play. This comparison is not from the time that we changed, but, instead, 
comparing it from a year ago this time. 

“We have brought our average from $6.50 per week up to a $9 average. 

“In making this change, out of the 130 locations that we operate, we lost four 
locations. All these were poor spots. 

“T was under a terrific handicap in this area, as I was the only one operating 
on 10-cent play. Still, our machines picked up the second week we were on 10-cent 
play. 

“If any operators would like figures or mechanical details, I will gladly furnish 
them.” 

May I offer for the record this photograph of Mr. Clemons’ estab- 
lishment. Because he pleaded such poverty at the last hearing, I would 
like to have the picture of his place in the record. That is one which 
shows that he is selling used records for 15 and 20 cents. 

Mr. Bryson. I am not sure they will put illustrations in the record. 
You can offer it. Not reproduced in the record, but as a part of the 
hearings. 

Mr. Finxevstrerx. Under the mast head of Cash Box there appears 
this statement: 

Cash Box is recognized by various associations of the coin-machine operators 
throughout the United States as their official weekly magazine. 
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This is from Cash Box of October 13, 1951, at page 3. I offer this. 

I should also like to offer for the record a complaint filed in the cir- 
cuit court for the county of Wayne, in the State of Michigan, by one, 
Louis Berman against Vincent Meli, and Eddie Clemons among others. 
Mr. Clemons is the man whose photograph we have there. The com- 
plaint charges acts of violence against Mr. Clemons’ jukebox competi- 
tor. Clemons is the one named in the Kefauver investigation. He 
wrote that letter on the last page of the last hearings, that is the hear- 
ing of October 25. 

1 would like, if I may, to read from a confidential report one of 
the larger agencies that make these reports. This is a report on Mr. 
Clemons’ establishment. Here is what he does: 

Retails records, musical instruments, household electrical appliances, and 
jukeboxes. Records are sold at reduced prices and sales are promoted by medium 
of radio advertising. Sales are both for cash and on extended terms, the latter 
usually on conditional sales contracts, securing the items sold. Deferred-pay- 
ment plan usually covers the jukeboxes which are sold largely to other operators 
locally and these receivables are all carried by Clemons. In addition, he has 
presently 195 coin-operated jukeboxes placed in advantageous locations, inelud- 
ing restaurants, taverns, and soda bars. The boxes are operated on a_ per- 
centage basis with the store owner. Sixteen are employed. Operations of juke- 
boxes represent about 40 percent of the total volume with records and appliance 
sales 55 percent and jukebox rental, 5 percent. 

That rental is the rental to clubs, and other places and I should like 
to offer his advertisement in the Yellow Book showing that. 

Continuing with this report; his establishment occupies the ground 
floor of a six-story building. Also basement with total area of 7,000 
square feet. Business is located on main thoroughfare and in com- 
mercial district not far from downtown. Financial information: 
total assets, $283,304. 

I should also like, if I may, to read this from the confidential report : 
“the net worth [of Mr. Clemons] is $243,304.” 

We have Mayor Pierce here and here is a similar report on Mayor 
Pierce. He said that he had, I think it was, three-hundred-odd ma- 
chines. I do not remember the exact number. But this is Mr. Pierce’s 
operation. He is at Brodhead, Wis. You remember, he is mayor of 
Broadhead. Reading from the report: 

Owns and operates about 1,000 coin machines including pin-ball machines, 
automatic phonographs, and cigarette machines. The firm does its purchasing 
on a 2-percent, 10 days, net 80 days basis. Places these machines in taverns and 
restaurants in Broadhead and vicinity of 7-mile radius. All sales are on 
cash basis. There are nine general employees and four office employees. Occu- 
pies 2,400 square feet on the first floor of a one-story frame building in good 
repair. Also occupy a 40- by 40-foot warehouse. There is one truck—and that 
is one truck for that entire business—protected by liability insurance of $10,000 
to $20,000 limits, and which is used for the hauling and delivery. A complete 
line of tools is owned and used for the upkeep of the machines. Located on a 
side street in the residential district. Premises are orderly. Total assets, 
$293,851; net worth, $203,499. Net sales for 1950, $226,423. Net profit is 
$25,000. 

His testimony here was that his net profit was $6.000. 

Mr. Crumpacker. On what do you base that statement that his net 
profit was $25,000 ? ae tee 

Mr. Finxetstern. Without putting it in the report, I would like to 
show you the report. These are confidential reports and cannot be 
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placed in the record. However, I now offer to show them privately 
to the members of the committee. 

(Discussion off the record.) 

Mr. Fixxetsrern. For the record, I wish to point out, Mr. Chair- 
man, that. the $25,000 net profit is from the 1,000 machines which in- 
clude pinball machines and cigarette machines as well as the auto- 
matic phonographs. 

Mr. Crumpacker. It seems to also include farm operations and 
property in Oklahoma and numerous other things. 

Mr. Finketstrein. Whatever the man’s business is, that is his entire 
business operation. However the farm profit is separate. And is not 
included in the $25,000 figure. 

Mr. Bryson. All right. Thank you. 

Mr. Minter. Was the $6,000 profit. from jukeboxes 

Mr. Funkensretmn. That is Mr. Pierce’s testimony. 

Mr. Minurr. This does not necessarily refute his testimony. 

Mr. Finketsreix. I merely comment on it. 

Mr. Mintzer. It does not necessarily refute it. 

Mr. Finkenisrern. Not necessarily. In determining how poor these 
people are, and whether you can fairly isolate the jukebox operation 
from their entire business operations is a matter about which this 
committee will want to guess or draw conclusions or whatever you do, 
as you will do with all the other testimony in the case. 

There is one other thing I would like te place in the reeord—by the 
way, We have in the record the list of the tabulations of Miss Dee’s 
performance. I would like to do the same with Hoagy Carmichael’s 
so you can get an idea of what happens to the old works and see just 
how these reports are made. 

Mr. Bryson. All right. 

Mr. Finkersrerx. There has been some indication that they would 
not be forthcoming. 

Mr. Bryson. Some testimony that those could not be had ¢ 

Mr. Finxersrerx. Here they are. This is LeRoy Anderson's. I 
would like to offer those also. It took us some time to get them down 
here. We did not come prepared with them originally. 

Also Mr. Otto Harbach testified and I have a statement of his per- 
formances. 

Mr. Bryson. He is the president of the society ? 

Mr. Finkevsrer. Yes,sir. He is the president of the society. He 
wrote such compositions as Smoke Gets in Your Eyes, and such plays 
as Sunny. The Cat and the Fiddle. No, No, Nannette. Desert Song, 
and so forth. 

Mr. Crumpacker. I would like to say something off the record. 

(Discussion off the record.) 

Mr. Finxerstern. There is just one other thing and I shall be 
through. A music publisher named Barney Young was on the stand 
and he testified that he has two little publishing firms. Gem Music 
Corp. and Denton & Haskings Corp. He also talked about a mag- 
azine called Billboard. T would like to offer for the record an article 
from Billboard magazine of October 20, 1951, 0n Mr. Barney Young’s 
activities as a publisher, not for the two companies that he said he 
owned here, but another that he owns called Life Musie Co.. about 
which he did not testify. 
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[ Billboard, October 20, 1951] 
THE LiFe AND Deals oF “LIFE” 
WHO's PaYInc WHAT For Bre RaTINGs ON OBSCURE TUNES? 
(By Jerry Wexler) 


New York, October 13.—A much discussed current phenomenon of the music 
business is Barney Young and his Life Music Co. which manages consistently 
to keep a substantial number of tunes high up in the John G. Peatman Audience 
Coverage Index (songs with greatest number of live radio plugs), while at the 

same time achieving for those same tunes relative obscurity recordwise anid 
in terms of sheet-music sales. 

Upon searching back through the weekly Peatman reports, going back as far 
as the beginning of 1950, a definite pattern of Life tunes takes shape. Each 
week three songs from that pubbery would make the lists, garnering about 20 
shots with, say, 12 in New York and 8 on the coast. 

In February and March of 1950, two tunes began to appear with some regu- 
lurity on the sheet. They were In Santiago by the Sea and Sweetest Words I 
Know. They continued to make the most-plugged list for some months. 

For September 28, 1950, when we began an exhaustive breakdown of Life 
Music’s success with the sheet, the sheet listed Tonight Be Tender to Me, Daddy 
From Georgia Way, and Sweetest Words I Know in twenty-ninth, thirty-first, 
and thirty-eighth places. 

On October 12, Life broke out two Christmas tunes, Here Comes the Fattest 
Man in Town and My Dream Christmas. They also continued with Tonight Be 
Tender, which was to have a run on the sheet that would be the envy and despair 
of many a hit publisher. 

Fattest Man and Christmas appeared on the sheet every week thereafter 
through December 28, with the exception of the week of November 16, when 
the publisher apparently rested. This makes 12 weeks during which these 
tunes were among those most performed live over the radio—meaning network 
shorts, in the main. 

TWO NEW ONES 


Tonight Be Tender to Me kept making the sheet every week. On January 11, 
1951, it was joined by two new ditties, When Our Country Was Born and Super 
Song. These appeared almost every week through June 28, with a scattered few 
miss-outs. On July 12, there were no Life entries on the sheet, but on July 22, 
lo and behold, three brand new numbers blossomed: I Wish You the Best, Mad 
About Love, and On the Motor Boat. These have appeared faithfully every 
week until last week, when two familiar friends—standards, practically—broke 
out for the new season: Here Comes the Fattest Man in Town and My Dream 
Christmas—plus something called Up and Down Mambo. 

How, the question presents itself, do three of these songs get enough live 
plugs each week to appear among the most-played tunes in the country, along 
with Too Young, Because of You, and Stardust? How does a song like On the 
Motor Boat rate No. 15 in performances among all the songs in the country? 


RECORDING ? 


Investigation will show that there is no recording on a major label by a major 
artist of any of these songs. There may be a minor artist on a large label 
represented, but the record, if any, is fabulously obscure. Sheet music sales are 
minimal. If they bore any proportion to performances, they would consistently 
be reported by, the jobbers in the best-seller lists. But they retain their anonym- 
ity here, too. 

Are these tunes performed on commercial shows, either radio or TV? Rarely, 


if ever. 

Their sole existence is over the remote radio sustainers, usually after 11 o’clock 
at night. 

Why do the small batoneers thrive on thoes late wires with such avidity 
and unflagging regularity? The Billboard doesn’t profess to know. 

However, curiosity prompted us to look into Life Music, and here is what we 
found. 

A man named Barney Young is apparently the proprietor. He has a small 
office at 1650 Broadway, at which it took several tries to locate him. Phone 
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ealls, during business hours, were usually taken by an answering service, although 
on one occasion a “fem” yoice called us back saying that she was Mr. Young’s 
secretary. 

SOME QUESTIONS 


However, when we finally did see Mr. Young in his office, at 3 o’clock one 
weekday afternoon, nobody other than himself was in sight. He declined to 
tell us anything about his business, or how he obtained the plugs each week 
with unfailing regularity. He also declined to tell us who had recorded the 
tunes and on what labels. He also declined to say whether he had a well-known 
band leader as his partner, or, indeed, if any partners at all. 

He refused to comment on our query about a deal he is reported to have had 
with a major record company whereby the date and a guaranteed number of 
pressings, were paid for (not by the company), with the following artists: Una 
Mae Carlisle, Bob Chester, and Vincent Lopez. He refused to tell us about his 
arrangement with Broadcast Music, Ine. 

For Young does have an arrangement with Broadcast Music, Ine., which BMI 
says is “not essentially different” from arrangements with other publishing 
affiliates. However, several years ago, BMI tried out a plan which Was unoffi- 
cially dubbed the “incentive plan.” This was a form of encouraging small BMI 
publishers by paying them a definite sum, usually reported as $48, for each net- 
work plug. (BMI maintains that the amount was never fixed at any definite 
sum.) The plan was dropped when the plugs, concentrated largely on the late- 
hour remotes, began to mount up in impressive totals. Apparently some band 
leaders seemed very willing to plug tunes for which the publisher got something 
like $48 per plug. At any rate, BMI soon dropped the incentive plan. 


Is IT 80? 


Could it be, however, that Life Music, for some reason, is still on this plan, 
the sole publisher to enjoy the incentive arrangement? Could it be that the 
remote batoneers see unusual merits in tunes published by a publisher who 
gets a fixed sum from BMI for each plug? 

Many BMI publishers today wish-—-out loud-—-that they could get on some 
such footing. 

The network plug at BMI is rated at 6 cents per station. If an average of 
50 stations carry the shot, the publisher would be credited with $3. Many 
music men wonder how Young is able to persuade band leaders on remotes to 
play his tunes so consistently if he receives in the vicinity of only $3 a plug 
from BMI. Some suspect that he may be getting as much as $12 per plug from 
BMI. With such extensive per-plug capital, it is reasoned, his efforts to persuade 
“orksters” to play his tunes figure to be as successful as the Peatman sheet 
actually shows them to be. 

(Of course, there are quite a few BMI “pubbers” who get the guaranty deals, 
which pay them as much as four times their actual performance earnings, but 
they are usually required to spend this money on some sort of professional 
or promotional activity. Young's operating expenses are not apparently 
stringent. ) 

RANKS NO. 4 


Young reportedly is the fourth ranking BMI publisher in network plugs, 
accounting for more than 10 percent of BMI's live shots. He also is reportedly 
taking $30,000 out of BMI for one quarter this year. 

A BMI official once told the Billboard : ““‘We have to make a showing in network 
plugs. We do very well on local shots with records. This is probably as good 
a way as any as making a showing.” During the past 2 years, when queried 
as to how long Life would be continued on whatever plan he is on, the BMI 
“exec” would say each time: “They’re just finishing out their present contract.” 

(The various data and documents referred to by Mr. Finkelstein 
contained in the committee file on subject bill.) 

Mr. Bryson. We had planned to conclude at 5 if we could. 

Mr. Auvertr. Gentlemen, that concludes the ASCAP case. That 
concludes the ASCAP presentation. There is going to be one more 
witness, but he represents the Music Publishers Protective Associa- 
tion. 
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Mr. Finxketsretn. Thank you very much. 

Mr. Auurerr. However, on behalf of the society and all of my col- 
leagues, I would like to thank the members of this committee for its 
diligent attention to these very troublesome problems and I hope in 
considering the plight of the creator, that you are aware of the faci 
that anything you do for him you do in the public interest. Anything 
that benefits him is in the public interest. Thank you gentlemen. 


STATEMENT OF SIDNEY W. WATTENBERG, REPRESENTING THE 
MUSIC PUBLISHERS PROTECTIVE ASSOCIATION, INC. 


Mr. Bryson. Mr. Wattenberg, do you contemplate taking much 
time? 

Mr. Warrenserc. I will take very little time. 

Mr. Bryson. Do you have a prepared statement ? 

Mr. Warrenserc. I originally testified at the October hearing and 
I field a statement then. I just want to add a few things by way of 
clarification. 

Mr. Bryson. I will appreciate it if you will be brief and I know 
the committee will. So go ahead. 

Mr. Warrennerc. I am Sidney W. Wattenberg, 35 Woodlawn Ave 
nue, New Rochelle, N. Y. I represent the Music Publishers Protective 
Association, Inc., and the National Music Council, Ine. 

Gentlemen, I do not intend to go over the statute again. I have 
heard it explained and analyzed several times today and I am sure 
that you are fully familiar with the provision that we are trying to 
eliminate. What I will do is to try and give a few statistics on one or 
two points on which I think the committee has some doubt about. 

One of them has to do with the degree of exploitation that the juke 
box gives to music. If you read the statement of Mr. Miller, Mitchel! 
Miller, of Columbia Records Inc., and if you recall much of the evi- 
dence given in behalf of the opponents, it would appear that the juke 
box has a vast effect on the popularizing of music, and, therefore, per- 
forms a great service to the publisher and to the author and com 
poser. I have here a set of figures that was obtained from Bill 
board, the publication that has been referred to so many times by 
both the proponents and the opponents of this bill and it shows some 
very interesting figures. 

It goes back to July 1940. I should prefix my remarks by saying 
this, that the agreement between the American Society and the broad 
casting industry expired on December 31, 1940. Negotiations for a 
new agreement were started somewhere along about mid 1940, but they 
reached an impasse and by December 31 of that year no agreement had 
been reached and so ASCAP music was denied access to the air. 
ASCAP music remained off the air for about 10 months and was re 
turned to the air about November 1, 1941. 

Billboard each week reports a list of best sheet music sellers among 
musical compositions and here is what it shows. In the July 6, 1940, 
editions of the 15 best sellers reported by Billboard, 14 were ASCAP 
and 1 was non-ASCAP. I might say right here that for the first 6 
months of this period T have taken the first week in each month—the 
first week I read was July 6—the August 3. 1941, edition shows 14 
ASCAP and 1 non-ASCAP. September 7, 1940, and October 5, 1940, 
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each show 14 ASCAP and 1 non-ASCAP as being among the best 
sellers as far as sheet music is concerned. 

About that time it became apparent to the broadcasters that there 
was not going to be an agreement reached by the expiration date of 
the then current agreement so they began to discourage the use of 
ASCAP music to prepare themselves. 

On November 2, 1940, 15 songs were ASCAP and 2 were non- 
ASCAP. On December 7, 1940, 13 and 2. Then we went off the air 
on December 31. 

On January 4, 1941, 11 ASCAP, 4 non-ASCAP; February 1, 
ASCAP had been off the air just about a month, 6 ASCAP, 9 non- 
ASCAP. 

Lam going to introduce this in evidence. 

Mr. Bryson. I wish you would. 

Mr. Warrennerc. I am going to save time of the committee and not 
read it except to say that in 1944 it was 1 ASCAP and 14 non-ASCAP. 

Mr. Bryson. In other words, that situation practically reversed 
itself, sir. 

Mr. Warrenrerc. Within a period of months, 

Mr. Bryson. What does that show 4 

Mr. Warrenserc. That shows that the jukebox which was doing 
business as usual during this entire period and the record manufac- 
turers who were recording songs as usual did not contribute one iota 
to popularization of songs. 

Mr. Crumpacker. Sheet music. 

Mr. Warrenperc. Sheet music. 

Mr. Ceumpacker. Do you have comparable figures for record sales? 

Mr. Warrensera. No, I do not have them for record sales. 

Mr. Bryson. You may submit that for the record. We will move 
along if you will. 
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THE BILLBOARD, 
New York, N. Y., February 5, 1952. 
Mr. WALTER DovGLas, 
Music Publishers Protective Association, Inc., 
New York, N. Y. 

Deak Mr. DovuGtas: This is to advise you that according to lists or tables regu 
larly published in our issues from July 1, 1940, through June 30, 1942, the best 
sheet-music-selling songs were divided as ‘follows for the weeks set forth below: 


Week of— ASCAP | BMI | SESAC 
July 6, 1949. ___. 
Aug. 3, 1940..__- 
Sept. 7, 1940 
Oct. 5, 1940 
Nov. 2, 1940___- 
Dec. 7, 1940. __- 
Jan. 4, 1941 

Feb. 1, 1941 
Mar. 1, 1941 
Apr. 5, 1941 
May 3, 1941 
June 7, 1941_. 
July 5, 1941 
Aug. 2, 1941. 
Sept. 6, 1941 
Oct. 4, 1941 
Nov. 1, 1941__- 
Dec. 6, 1941... 
Jan. 3, 1942 
Feb. 7, 1942... 
Mar. 7, 1942... 
Apr. 4, 1942. ... 
May 2, 1942 
June 6, 1942 


Very truly yours, 
THe BILLBOARD, 
Josern G. CsIpA, 
Editor in Chief. 

Mr. WarrenserG. That letter was signed by the editor in chief of 
Billboard magazine. 

In his written statement, Mr. Miller stated on page 5—— 

Mr. Bryson. Which Mr. Miller? We had three. 

Mr. WatTrenBerG. Mitchel Miller, of Columbia Records. He says: 

Indeed, the musical publisher today has substantially abandoned certain types 
of promotion introduction, and performance of his songs by the dance bands, or 
the varied activities of the so-called song plugger. He depends for the most 
part on the dise jockey and the coin machine, and he concentrates his promo- 
tional effort on them. 

I have letters from various publishers. I am not going to read 
them, I would like to introduce them as evidence. 

Chappel, one of the more famous publishers in the country today, 
during the year 1945, P cong to song pluggers, in salaries alone $45,2 28), 
During the year 1950, $53,205. And duri ing the year 1951, $53,200. 

I might say that + ham letters will reveal all pub lishers paid very 
substantis il amounts in salaries to song pluggers whose duty it is to 
contact all users of music who pay for the right to use it. 

I have a telegram here from Robert Miller who is the president of 
the labor union representing contact men, known as song pluggers, 
in which he advises me that there are 555 song pluggers of which 532 
are currently employed by music publishers, that their minimum wage 
is now $75 by union agreement. These figures can be compared with 
the 1940 figures where the minimum wage was $30 a week and the 
union membership at that time consisted of 386 members. So here 
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again we see that instead of the song-plugging activity diminishing 
it is increasing. I will introduce that telegram in evidence and also 
a correction which I received from Mr. Miller which is self-explana- 
tory. 

(The matter referred to is as follows :) 

Hotiywoop, Cauir., February 5, 1952. 
SIDNEY WILLIAM WATTENLRERG, 
New York, N. Y.: 

I am president of the music publishers contact employees of great New York, 
Local 22102 of the American Federation of Labor. ‘This local is the labor union 
which represents all contact personnel. Better known as songpluggers, em 
ployed by music publishers throughout the United States. I wish to inform 
you that as of December 31, 1951, our union had a membership of 555 song 
pluggers of whom 532 were regularly employed by music publishers. This com- 
pares with a membership of 480 on December 31 1945 and 386 on December 31, 
1940. I also wish to inform you that under our existing agreement with the 
music publishers the minimum weekly salary payable to our members now is 
$75.00 per week in 1945 the minimum salary was $35.00 and in 1940 the minimum 
salary was $30.00. I hereby authorize you to have a copy of this telegram sub 
mitted to committee number three of the Committee on the Judiciary of the 
House of Representatives at hearings now being held by that committee in con- 
nection with the so-called jukebox bill. 

Bop MILLER. 

(The telegram referred to is as follows:) 

Hottywoop, CAuir., February 6, 1952. 
SIDNEY WATTENBERG, 
New York, N. ¥.: 

This to advise you of correction in my wire to you on February 5 on December 
31, 1945. We had membership of 580 not 480 members. 

Bor MILLer. 

A statement. was submitted by the opponents of the bill by a firm of 
accountants, Messrs. Stern, Porter, Kingston & Coleman which listed 
32 musical compositions and it gives the amount of records manu- 
factured by eight record manufacturers of each of those songs and the 
amount of rovalties paid by these eight manufacturers upon each 
of these songs. I think that this schedule which is in evidence may 
have created a wrong impression, because these songs are not repre- 
senative of the average. They picked the very best 32 songs, where 
the number of records was exceptionaly large, and the amount of 
royalties resulting was exceptionally large and compared to the ordi- 
nary compositions, the publishers general catalog of new songs, they 
do not give a complete or accurate picture. 

In the schedule it appears that average earnings for each of these 
three the song is somewhere about $30,000 to $31,000, 

I have letters and I will introduce them in evidence as I read them 
off just to save time: From Chappell & Co., from Irving Berlin Music 
Corp.. from the Music Publishers Holding Corp., representing Harms, 
Inc., Remick Music Corp., and M. Witmark & Sons. 

From Bregman, Vocco & Conn, Inc. From Santly-Joy, Inc. From 
Edwin H. Morris & Co., Inc. From Bourne Inc., from Famous Music 
Corp. From Shapiro, Bernstein & Co., Inc., and from Mills Music, 
Inc. 

These letters list by title the same information with respect to the 
catalog of each publisher as would correspond to this schedule except 
here we have the 31 or 32 best songs writen in the past 2 or 3 years 
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whereas here in these letters we have all of the songs that each pub- 
lisher published and the amount of record sales and the amount of 
rovalties received. 

The average—I am not going to take the time of the committee to 
go over it—but the average is about $3,000 at most. I won't say that 
that isaverage. I think that would be the top figure. $3,000 earnings 
per song as distinguished from $31,000 figure which the statement of 
Stern, Porter, Kingston & Coleman reveals. 

Mr. Miller made one remark which shows some degree of inaccuracy 
by referring to The King and I. He merely says: 

Without record sales publishers and composers can expect only small sheet- 
music sales. A good illustration of this is found in the songs from two im- 
mensely successful musical shows, The King and I, and Guys and Dolls. The 
songs from these shows have not caught on well on individual record and in 
spite of them the success of the shows themselves and the sizes of the audiences 
that nightly hear them, these songs, taken individually are not what could be 
called big sellers on sheet music. 

The publisher of that score evidently disagrees with Mr. Miller 
and he asked me to make known to this committee that 157,000 copies 
of music from The King and T have been sold to date. 

I promised not to go into the law and take any more time of the 
committee on the statute or the bill itself. But I cannot help merely 
mentioning that the one thing that seems to concern this committee 
most, that is, putting the jukebox operators or distributors out of 
business, is the one thing that perhaps might be dismissed most lightly. 

In the first place if the committee believes that authors and com- 
posers and publishers are entitled to this fee, they must leave some 
diseretion to these people. These people are businessmen, too, to 
some extent. They realize that the coin-machine industry is a user 
of records and that in some respects the royalties which are received 
from the record manufacturing companies substantially reflect the 
sales which have been made to the jukeboxes. So that the publishers 
and the authors and the composers are not going to put the jukebox 
distributors out of business. There is the safety valve. It would be 
ridiculous to kill the goose that lays the golden egg. And there is 
another thing that must be borne in mind. If this additional royalty 
is provided for by the statute, I am sure, as Mr. Fisher thinks, that 
there will be a readjustment made, the necessary readjustment. If 
it is not feasible to raise the fee, the nickel to a dime, then there has to 
be some other way of doing it but between the location owner and the 
manufacturer and the distributor and the manufacturer of the records, 
T am sure that those gentlemen who have built up the vast business 
that they have today will have enough ingenuity to find some way of 
paving a nominal sum to the supplier of the essential raw material. 

I cannot help but feel that there seems to be an outright inequity 
when you stop to think that if a tavern owner employs a three-piece 
live band or even a phonograph which is not operated by a coin, he 
has to pay a fee. 

Congress has recognized that and has made provision for it. TTere 
is an elaborate machine that in addition to accomplishing the same 
purpose accomplishes at least two additional purposes: First, the in- 
come that comes from the nickel; and, second, the availability of better 
music, because no one can dispute that the music that one gets on rec- 
ords is superior to the music of the average three-piece orchestra of live 





RECORDINGS IN COIN-OPERATED MACHINES 393 


talent. Here we have a situation where this box in all its glory, with 
all its color, is exempt. It uses the music of my people and of other 
people, the authors and composers of America; it makes no contribu- 
tion to them but it does something that is even more effective. You 
can listen to the radio hour after hour and [ doubt very much that you 
will ever hear the same song twice on the same program. In that 
respect, radio which pays for the privilege of using music is, shall 
we say, kind to us and to itself. 

On the other hand you might go into a tavern and you might hear 
the same song six times in an hour. You can overplay a song and 
shorten its life. You can kill all demand for it if you play it enough. 
That is what is happening. They do not exploit our songs, they ruin 
them. ‘They do not pay a cent for the privilege of ruining them. 

Gentlemen, that is all I have to say. 

Mr. Bryson. We all thank vou so much and we will take this volu- 
minous record and carefully scrutinize it. 

Asa result of the fact that we had to keep the testimony brief be- 
cause of a shortage of time, we are going to hold the record open for 
5 days so that you might amend or add additional remarks if you so 
desire. 

Mr. Levine. May I take this opportunity on behalf of the Music 
Operators of America of thanking you for your courtesy and patience 
and the great amount of diligence you have shown over the past week 
under various trying circumstances. 

Mr. Bryson. Thank you so much. 

(Whereupon, at 5:10 p. m., the hearing was adjourned.) 





TO PROVIDE FOR RECORDINGS IN COIN-OPERATED 
MACHINES AT A FIXED ROYALTY RATE 


FRIDAY, MARCH 21, 1952 


House or Represenvatives, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 346, 
Old House Office Building, Hon. Joseph R. Bryson (chairman of 
the subcommittee) presiding. 

Present: Representatives Bryson, Willis, Jones (North Carolina), 
Rogers, Reed, and Crumpacker. 

Also present: Representative Emanuel Celler (chairman of the 
full committee) ; L. James Harris, committee counsel. 

Mr. Bryson. Gentlemen, the hour has arrived for the hearing— 
10 o'clock. Unfortunately the House meets at 11. They are con- 
sidering a very controversial measure, and we have no permission to 
sit while the House is in session. So time is of the essence here. 

Mr. Howard L. Letts, of RCA Victor Recording Co. 

Will you come around, sir? Identify yourself to the reporter. 


STATEMENT OF HOWARD L. LETTS, ASSISTANT GENERAL MAN- 
AGER, PHONOGRAPH RECORD DIVISION, RADIO CORP. OF 
AMERICA 


Mr. Lerrs. Howard L. Letts. 

Mr. Bryson. And what capacity do you appear in this morning / 

Mr. Lerrs. As general manager for RCA. 

Mr. Bryson. Do you have a prepared statement / 

Mr. Lerrs. Yes. 

Mr. Bryson. Would you like to read from it or submit it for the 
record and make such comment as vou desire ¢ 

Mr. Lerrs. 1 will be perfectly willing to read it if you want me to. 

Mr. Bryson, All right, sir, proceed in your own manner. 

Mr. Lerrs. Mr. Chairman and gentlemen of the committee, my 
name is Howard L. Letts. I am the assistant general manager of 
the phonograph-record division of the Radio Corp. of America, the 
division that makes RCA Victor records. I am here in compliance 
with your request to give our views on the proposed amendments to 
the Copyright Act of 1909. 

On October 25, 1951, a statement was filed with your committee 
by various record companies setting forth our objections to H. R. 
473. We are still emphatically opposed to this bill for the very 
strong reasons given in that statement, which is a matter of record 
with you and which we hope will not be overlooked. 


395 
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We understand that your committee has under consideration add) 
tional proposals to amend the copyright law of 1909. We are opposed 
in principle to any amendment of the law, the purpose of which ts to: 
(1) Artificially restrain the availability of recorded music to the 
public; or (2) increase the cost of such music to the public. We be 
lieve that H. R. 5473 and the present proposals would do both of those 
things and we, therefore, oppose the adoption of either. 

We have been told by Mr. Harris, counsel for the committee, that 
the alternative proposals now under consideration are as follows: 

An increase in the statutory copyright royalty rate. 

The elimination of both the conipulsory leensing provision and 
the statutory royalty rate. 

The compulsion of the payment of a fee on all phonograph rec 
ends used on coin-operated machines. ‘This payment is to be made 
either by the owner of the machine for public performance or by the 
phonograph-record manufacturer. 

Mi e object to each of these three proposals for the following reasons : 

. Increase the st atutor y royalty rate: The statutory royalty rate is 
now a maximum of 2 cents per side. During the past 5 years, RCA has 
paid to copyright proprietors a total of $8 million in royalties on 
records manufactured and sold by us. According to a brief filed 

Mr. Cetier. Tlow many records were there ¢ 

Mr. Lerrs. The total number of records ¢ 

Mr. Cetier. You said $8 million in royalties. So that at 2 cents a 
record 

Mr. Wituis. Two cents per side. 

Mr. Cetier. So at 2 cents per side that is 4 cents a record; is that it / 

Mr. Lerrs. Approximately, though the rates are not all exactly at 
2 cents. I couldn't say exactly what quantity that is. I don’t have 
that. I don’t have that with me. 

Mr. Cetier. You give lots of records away, do you not? You give 
sumples away, do you not 4 

Mr. Lerrs. We have given samples. 

Mr. Ceiiter. You give lots of samples away, do you not, so as to 
indicate to the market what you are trying to sell / 

Mr. Lerrs. Well, 1 do not know how many by “lots.” 

Mr. Cetier. They are quite a few; are they not ¢ 

Mr. Lerrs. We do give some records away. 1 could not say here 
what the quantities are that are involved here. We could get that for 
you. 

According to the brief filed 

Mr. Cetier. That is, for 5 years you paid $8 million in reyalties. I 
am trying to figure ont how many records that would be a year. Tam 
not a good mathematician. Tlow many records a year do you sell / 

Mr. Lerrs. I do have the figures with me exactly. I would rather 
get that for you afterward. 

Mr. Bryson. Suppose you get that information and put it in your 
testimony there. 

Mr. Lerrs. All right, 

(Information referred to as follows :) 

Two hundred and forty million records a year. 

Mr. Ceiier. These records that you say you paid royalty on are not 
only records used by jukebox operators but used by the publie gener- 
ally; is that correct ? 
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Mr. Lerrs. That is correct. That is the total we have paid for all 
the records. 

Mr. Cetier. This proposed legislation only concerns records to be 
used by jukebox operators. Is that not correct ¢ 

Mr. Witiis. No, not necessarily. 

Mr. Ceccer. It is in the bill under consideration HL. R. 5475. 

Mr. Lervs. No. This bill also has in it the possibility of ircreasing 
the rate that would apply to all the records we would sell. It would 
not make any difference where they were sold, 

Mr. Cetier. I do not understand that. 

Mr. Bryson. That is the suggested Crumpacker amendinent. 

Mr. Harris. He Is talking to the proposed amendments, 

Mr. Wits. He is directing his remarks to the proposed amend 
ments, 

Mr. Bryson. The Congressman made a proposal to strike out all 
after the enacting words and substitute his idea, and that is the sub 
ject to which you now address your attention ¢ 

Mr. Lerrs. That is correct. 

Mr. Bryson. All right. 

Mr. Lerrs. According to a brief filed with the Office of Price Stabili- 
zation on June 29, 1951, five record manufacturers paid almost $30 
million in mechanical royalties to copyright owners during a similar 
d-vear period. It should be pointed out that in addition to these 
royalty payments, copyright owners also received income from public 
performances of the records on which the above royalty payments 
were made as well as from sales of sheet music and other public per 
formances of these compositions. IT might also point out the trade 
press—Billboard—reported that ASCAP collected S14 million in 
public performance fees alone in 1951 

Mr. Ceuier. That is from all sources ¢ 

Mr. Lerrs. That is correct. 

Mr. Cetier. That means sources involving radio, television, dra 
matic productions, ballet, what have you / 

Mr. Lerts. That is for public performance, that is correct. 

Mr. Cetier. I do not see the relevancy of that in this argument, but 
proceed. 

Mr. Lerrs (continuing). Which was the highest total in its history. 
The extent to which each composer shared in this $80 million fund 
and the other revenues is not known to us since it would depend upon 
the composer's agreement with his publisher. 

From the standpoint of the retail price of a record selling for $5 
cents, the 4-cent statutory rate of rovalty for the two selections amounts 
to almost 5 percent. This is about equal to the amount that the top 
ranking performing artist receives. In total, payments to the copy- 
right proprietors and the artist represent nearly 10 percent of the re 
tail price of the average record and nearly 20 percent of the manu- 
facturer’s selling price. To increase the copyright royalty rate can 
only result eventually in a similar increase in record prices for the 
sole benefit of the copyright owner. Meanwhile it will be injurious 
to all people engaged in the recording and manufacture of phonograph 
records because the increase in copyright rate will have to be absorbed 
by the manufacturer under today’s conditions of Government price 
control. ™ 
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Mr. Wituts. On that point, that would not be true if this act were 
passed. If this proposal by Mr. Crumpacker were adopted and made 
law, then, of course, you would have no trouble with the OPS whatso- 
ever. I cannot follow that argument at all. In other words, you 
would not be increasing your price, Congress would be doing it. So 
you would not be in trouble there at all. 

Mr. Lerrs. The only point would be, if finally passed on it would 
increase the price to the public. 

Mr. Bryson. And some of us do not acknowledge that it will be 
necessary to have OPS always. 

Mr. Lerrs. 2. Elimination of compulsory licensing provision of 
the Copyright Act and the statutory rate of royalty. In enacting the 
Copyright Act of 1909 which provided mechanical protection for 
composers and publishers, the Congress also provided as a condition 
of this protection : 

That whenever the owner of a musical copyright has used or permitted, or 
knowingly acquiesced, in the use of the copyrighted work upon the parts of 
instruments serving to reproduce mechanically the musical work, any other per- 
son may make similar use of the copyrighted work upon the payment to the 
copyright proprietor of a royalty of 2 cents on each such part manufactured, 
to be paid by the manufacturer thereof * * *. 

Mr. Cetiter. That means, does it, if you, for example, make ar- 
rangements to pay that 2 cents when you make a phonograph record, 
you pay that 2 cents to the copyright owner, and any other competi- 
tor of yours—Columbia, Decca, Century—could also do exactly what 
you did upon the payment of the 2 cents per record; is that correct ? 

Mr. Lerts. That is correct. The law makes that possible now—open 
competition among the companies. 

Mr. Cetier. That is a decided advantage to the manufacturers of 
records, is it not? 

Mr. Lerrs. No; I would not say that. I think it also has a very 
definite advantage for the publisher in that he gets more records on 
the market this way than he would otherwise. 

Mr. Cetier. The owner cannot make an exclusive contract? 

Mr. Lerrs. That is correct. But I mean as a result of that more 
records are put out by different companies for the same selection. 

Mr. Cetier. The owner of a copyright may want to deal with one 
particular company because they pay him a very large sum per rec- 
ord. He could not do that. So that may be to the disadvantage at 
times of the copyright owners. I mean it all depends on the cireum- 
stances. 

Mr. Lerrs. That is right. The circumstances will dictate it. That 
is correct. 

Mr. Cecier. We have the situation where the owner of the song 
cannot make an exclusive contract, but you, the manufacturer of the 
record, can make an exclusive contract with the artist that sings it; 
is that correct ? 

Mr. Lerrs. We have an exclusive contract with the artist, that is 
correct. 

Mr. Cretier. So when it comes to the artist you have a right to make 
an exclusive contract. There is no copyright involved. When it 
comes to the owner of the copyright on the same record, everybody 
else who is a competitor of yours has the same rights. 
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Mr. Lerrs. But by the same token there are other artists that can 
perform the same number the way it is now. 

Mr. Cetier. But you have a right to make an exclusive contract 
with a Pinza or with a Dinah Shore; is that correct ? 

Mr. Lerrs. That is correct. 

During the 43 years since 1909 the recording and manufacture of 
phonograph records progressed into an industry made up of many 
companies, in a large measure due to the avail: ibility of musical com- 
positions to all. Since the economic structure of the record industry 
has been built to a great extent on this availability under the com- 
pulsory licensing provision in the act, its elimination will only re- 
sult in a chaotic disruption and confusion throughout the industry. 
In fact, we believe that it would create an economic problem of such 
proportions that some might not survive. ~aeanasontty the elimination 
of this provision, including the statutory raté of royalty, and the 
resulting confusion would eventually mean higher prices to the pub- 
lic and a less selective choice of music. 

Mr. Crumpacker. May I interrupt you there? Has there been 
any suggestion of eliminating that provision / 

Mr. Lerrs. It is one of the current proposals, that is right, o 
alternatives. 

(There was discussion off the record. ) 

Mr. Crumpacker. Go ahead. 

Mr. Lerrs. The elimination of this provision would also result in 
a loss of income to the composers and publishers since obviously fewer 
recordings of the same selection would be available and hence fewer 
records would be sold. 

We also believe that record manufacturers might be forced into 
the music publishing business as a means of securing sources of 
original musical compositions since they could no longer record under 
the “compulsory license. 

We do not believe that the elimination of this provision can have 
anything but a harmful effect on and a loss of income to the entire 
music industry. 

3. Compulsion of payment of a publie performance fee on all 
phonograph records used on coin-operated machines : 

We believe that this proposal is essentially the same as H. R. 5473 
which provided for an additional charge on each phonograph record 
played in coin-operated machines though the measure and method 
of payment now proposed is different. The objections which were 
raised by us to H. R. 5473 apply with equal force to the present 
proposal. In addition, we as a record manufacturer object to being 
placed in a position of a collecting agency—at substantial expense 
to us—without remuneration from the copyright owner who performs 
no additional service to earn the additional fee. 

Mr. Cetier. Are you not a collecting agency now with reference to 
the 4 cents you collect on each record ¢ 

Mr. Lerrs. Two cents on each selection, that is correct; but we 
have no problem now because we pay that when it is sold. 

Mr. Cevier. But you are a collecting agency / 

Mr. Lerrs. But without any expense to ourselves as it would be 
under this. 

Mr. Cetier. But you are a collecting agency; you collect the 


money. 
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Mr. Lerrs. No; we are not. 

Mr. Cetiter. Do you not add it to the price of the phonograph 
record ¢ 

Mr. Lerrs. At the moment we hold the money and pay them, but 
we do not have any extra expense as we would have in the form of the 
proposed change. 

Mr. Cetter. Suppose the change is to the effect there would be two 
kinds of records. one used by the public and a different kind of a 
record with a different indicia on the record to be used by those who 
operate coin boxes. Would the situation be any different 

In other words, if you increase the latter above the 2 cents per 
side—I do not know what the amount might be—the situation would 
be the same, would it not ? 

Mr. Lerrs. I can answer you directly here, but that is covered a 
little bit further on fn my memorandum. Basically it would result 
in a much higher cost to us, and I will cover that later on. 

Mr. Ceuier. It would not be a higher cost if you passed the cost on, 
would it ? 

Mr. Lerrs. We could not use the same mass production for both 
sides. In other words, we would have to break down our runs. But 
I do cover that point in here in detail. 

Mr. Bryson. Go ahead. 

Mr. Lerrs. Furthermore, we believe that the proposal in its present 
form is capable of being interpreted to mean that record manufac 
turers must bear the expense of the additional royalty fee without 
being able to collect it from the operator of the coin machine. 

The proposed requirement for a special record for use in coin- 
operated machines will increase the manufacturing cost of the phon- 
ograph record. It will be mandatory to press two distinct types of 
records where presently there is only one. 

Mr. Harris. Do you not have more than one type of record that your 
company sells today? Are there not red labels and blue labels and 
various other kinds of labels ? 

Mr. Lerrs. But not for the same selection. 

Mr. Cetier. You have three kinds of records. If I remember cor 
rectly. You have a Red Seal, have you not / 

Mr. Lerrs. That is correct. 

Mr. Cetuer. And you have a Victor record. 

Mr. Lerrs. That is right. 

Mr. Cetier. What is the third one? 

Mr. Lervs. Well, we usually break it down between our popular and 
Red Seal. 

Mr. Cetiter. You havea Blue Bird: have you not 4 

Mr. Lerrs. At the present time we do not. 

Mr. Cetier. You did have » Blue Bird ? 

Mr. Lerrs. We at one time had: that is correct. 

Mr. Certier. How many different kinds of records have you got 
how ¢ 

Mr. Lerrs. I don’t think I quite know what you mean by different 
kinds. 

Mr. Cetier. By way of distinction. Tsay you have a Red Seal rec- 
ord, and you have a regular Victor record. Those are two kinds, are 
they not? 
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Mr. Lerrs. But the important thing in back of it, though, is that 
we press only one selection on that label. In other words, if Red 
Seal—— 

Mr. Cetier. But when the public use the records they have different 
aspects, they have different labels on, have they not ¢ 

Mr. Lerrs. Not for the same selection. 

Mr. Creiier. No, but is there not a different label on a Red Seal 
record in contradistinction to a Vietor record ¢ 

Mr. Lers. That is correct. 

Mr. Cetier. So you do have a difference / 

Mr. Lerrs. That is correct. 

Mr. Cetier. Appearing on the records. 

Mr. Lerrs. That is correct. 

Mr. Cetier. Well, that is all that would be required if a diferent 
record was to be used for a coin-operated machine used in places of 
public accommodation. That is all you would have. All that is 
sought by the proposal is to have some sort of a marking on the label 
to show a difference. It might be the same record itself technically, 
but the label would be different. 

Mr. Lerrs. That is correct. But it would have two additional costs. 
One is we would have to run short runs. 

Mr. Cenier. You do that now, you tell us: You have a different 
run. 

Mr. Lerrs. Not on the same selection. 

Mr. Creuier. | know not on the same selection, but you do have 
two different kinds of records now. 

Mr. Lerrs. That is correct. My only point is if we do this it does 
shorten up the gross that we work with now, as vou know. 

Mr. Ceiier. I do not know if you can answer this. How many 
records have Columbia got now / 

Mr. Lerrs. I have no idea. 

Mr. Center. You do not know what your competitor has? 

Mr. Lerrs. No. 

Mr. Cetier. Well, IT would like to be your competitor, They have 
two, have they not? 

Mr. Lerrs. You mean—— 

Mr. Cetirr. Other labels. 

Mr. Lerrs. Yes, but Ido not know how many they have. Columbia 
is here today and they can tell you. We think of them as having a 
Red Seal and a popular label as far as labels. 

Mr. Cetter. How many different kinds of records has Decca got ¢ 

Mr. Letrs. Decca is here. 

Mr. Cetier. You do not know whether or not your competitor has 
different kinds of records? 

Mr. Lerrs. Sure we know they have different kinds of records, cer- 
tainly, but we look at our business as between a classical and popular 
type set-up, all of us. 

Mr. Cenver. Is there a representative of Columbia here ? 

Mr. Ratner. Yes. 

Mr. Cetier. How many kinds of records have you got / 

Mr. Ratner. You mean different labels? 

Mr. Creuier. Different labeis. 

Mr. Rane. We have many different colored labels. We use Colum- 
bia on all of them. 
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Mr. Cetter. How many different kinds of labels have you got? 

Mr. Ratne. Oh, half a dozen different colored labels. 

Mr. Cetter. Name them. 

Mr. Rate. Beg pardon? 

Mr. Cetiter. Name them. 

Mr. Ratne. The Blue Label, Red Label, Black Label, All-Columbia 
Label. 

Mr. Ceiier. Do you have an Okeh label 

Mr. Raine. We have an Okeh. It is not*used very much. 

Mr. Cetter. So you have half a dozen different, or more, labels; is 
that it? 

Mr. Ratner. They can be identified as different, surely, as they have 
different color. 

Mr. Rogers. For the record let’s have the gentleman’s name. 

Mr. Ceiier. The suggestion is to have your name for the record. 

Mr. Raine. Kenneth E. Raine. 

Mr. Crtier. Go ahead, sir. 

Mr. Crumracker. Well, you only have one type of label for popu- 
lar music, do you not? 

Mr. Lerts. That is correct. 

Mr. Crumpacker. The distinction is not between color of label but 
between types of music ? 

Mr. Lerrs. It is a musical classification, that is correct. 

Mr. Crumpacker. And the classical music are short-run records 
compared with popular music long-run records ¢ 

Mr. Lerrs. That is exactly right. 

Mr. Crumeacker. And you put out standard and 45 and 33 r. p. m,’s? 

Mr. Lerrs. That is right. We have broken it between the standard 

lay and the 45, and then it would have to break down into two more 
if you had to segregate what was used on the coin machines. 

To go back—in other words, the proposed requirement for a special 
record for use in coin-operated machines will increase the manufac- 
turing cost of the phonograph record. It will be mandatory to press 
two distinct types of records where presently there is only one. 

Manufacturing costs will increase for the following reasons : 

(a) Records would have to be manufactured in separate presses be- 
cause the record labels are pressed onto the records at the time of 
manufacture. This would require duplicate facilities for the manu- 
facture of the same record. 

Mr. Harris. Do you have today duplicate facilities for every label 
you press on the record? The two labels you mentioned, do you have 
duplicate facilities for each one? 

Mr. Lerrs. That is correct. 

Mr. Harris. Go ahead, Mr. Letts. 

Mr. Lerrs. It would eliminate the economies of Jong-run mass 
production and result in a wastage of manpower. 

(b) The costs of labels would be increased by the use of two dif- 
ferent labels, again impairing the economy of long- run production. 

(c)The inability to sell coin-operated records in regular commer- 
cial channels and vice versa would result in the scrapping of certain 
quantities of records that normally could have been used interchange- 
ably for sale in either market. Thus manufacturing costs would be 
increased, with probable increased cost to the consumer. 
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Mr. Harris. May I ask a question here ? 

Mr. Bryson. Yes. 

Mr. Harrts. All that is changed—this is for the sake of clarity, for 
the record—is the central portion of the record, the label on the cen- 
tral portion of the record. One is a Blue Label, one is a Red Label. 
Now the only change is the label; the record remains exactly the same. 

Mr. Lerrs. That is correct. 

Mr. Harris. And you say you need two distinct presses to change 
the labels. Can you not put one set of labels in the press and another 
set of labels in the same press to follow the first set of labels? 

Mr. Lerrs. We ultimately could use the same press, but ultimately 
we would have to have duplicate sets. We could not wait because we 
would have to get all records out at this time. 

Mr. Cetier. Let me put it this way: Do you think it is fair to pay 
to the owner of a copyright, the lyricist, the composer, and so forth, the 
same royalty in the case where the record is used by a private individ- 
ual in his home as you pay where the record is played over and over 
again and compensation is received for performance of that record ? 
Do you think the emolument or royalty should be the same in both 
cases ? 

Mr. Lerrs. Well, we think it should, yes. 

Mr. Center. It should? 

Mr. Lerrs. That is right. 

Mr. Cetier. You say vou are willing to admit that; is that right ? 

Now why is that so? What is your reason for that ? 

Mr. Lerrs. Well, we think that the original legislation, the way it 
was written up which covered that point covered that. 

Mr. Cretiter. When was the original legislation written ? 

Mr. Lerrs. In 1909. 

Mr. Cetier. How many years ago is that ? 

Mr. Lerrs. Forty-three years. 

Mr. Cetver. And there have been no changes in 43 years? 

Mr. Lertrs. Yes, there have. 

Mr. Ceiier. In 1909 was a jukebox ever conceived of? Well, you 
know there were no jukeboxes then. 

Mr. Lerrs. I do not know whether they were conceived of or not. 

Mr. Cetier. You had a coin-operated machine, and I remember you 
had to put earphones up to your ears to hear them, and legisl: ation 
was adopted to cover that partic ular type of coin-operated machine 
but not a jukebox as we know it. 

Do you know what a Vinylite record is? 

Mr. Lerrts. Yes, sir. 

Mr. Cetier. How many times can you play a Vinylite record ? 

Mr. Lerts. Well, I don’t know off-hand. 

Mr. Cerrer. Can you play it 2.000 times? 

Mr. Lerrs. It all depends on the machinery they are playing them 
on and a lot of things. 

Mr. Cetier. Generally, how many times can you play a Vinylite 
record ? 

Mr. Lerrs. I don’t know the number. 

Mr. Ceiier. You mean to tell me you are head of the RCA division 
and you do not know how many times a Vinylite record can be played ? 

Mr. Lerrs. It will play many times. 
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Mr. Cetter. How many? What ismany? Will it play 1,000 times? 

Mr. Lerrs. Well 

Mr. Cetter. What do you advertise it as playing? 

Mr. Lerrs. We say it has much better life than a 78. 

Mr. Cetier. How many times would you say it can be played ? 

Mr. Lerrs. Well, I would rather not give you a figure without 
checking that. I will give you exactly what we say in our publicity, 
but I do not know the exact figure. We just say it has long life, and it 
has long life. There is not any problem about how long it will play. 

Mr. Ceitter. How many times will the record you just mentioned 
before play—the 78 record ? 

Mr. Lerrs. That is right. 

Mr. Cetier. [low many times can that be played ? 

Mr. Lerrs. It will play many times. 

Mr. Cetter. How many is many, generally / 

Mr. Lerrs. I would say- 

Mr. Cetter. A thousand times? 

Mr. Lerrs. It will play a thousand times, a 45 on the right machine; 
sure. 

Mr. Cetuer. And a Vinylite is better than a 78? 

Mr. Lerrs. I mean the Vinylite will. I don’t know how long the 
75 will play. 

Mr. Ceutier. You say the Vinylite is better than the 78 ? 

Mr. Lerrs. Much better. 

Mr. Ceiiter. Would you say then the Vinylite can play 2,000 times ? 

Mr. Lerrs. I say the Vinylite will play a thousand times without 
any problem—on the right machine. 

Mr. Ceitier. So it will at least play a thousand times? 

Mr. Lerrs. That is correct. 

Mr. Creiier. So if a jukebox owner puts a Vinylite record into 
his machine and it can be played a thousand times, and he gets com- 
pensation a thousand times for the playing of that record, do you not 
think that the owner of the copyright and, or the lyricist and the com- 
poser is entitled to a fair shake and at least some portion of the profit 
made by that multiple-paying record, where each time it is played a 
payment is made by the public ¢ 

Mr. Lerrs. I think that requires a lot of thought as to how it should 
be answered, but the point—— 

Mr. Cetter. You are a cautious young man. 

Mr. Lerrs. There are a lot of angles to it that helps the composer 
involved there, too. 

Mr. Ceier. In other words, I take it you do not want to say now 
that the composer and the lyricist should not get any portion of that 
intake for the record that is played over a thousand times. Is that 
what your contention is now’ You do not want to answer that 4 

Mr. Lerrs. 1 would rather not answer the question because my 
position is there are many other facets that have to be tied in with the 
same question, 

Mr. Cetier. What are those facets / 

Mr. Lerrs. I mean the benefits to the over-all tune as it goes out. 
It helps to promote the tune and makes more records sold for the 
copyright owner. 

Mr. Ceiier. Let’s assume that the playing of the record in the 
jukebox helped popularize the song. Even taking that into con- 
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sideration, do you not think nonetheless there should be some payment 
made to the owner of the copyright, the composer and lyricist and 
so forth beyond that benefit that they get from making the tune 
popular ¢ 

Mr. Lerrs. I think there are two things in consideration: One is 
the benefit he does get from making tunes popular, and in addition 
to that, if you charge them for the plays, I think that you would have 
many less plays. In other words, the over-all industry would drop 
considerably in total. The record industry, as such, as it is now 
constituted would drop considerably, and it would work to the detri- 
ment of the publisher. 

Mr. Cetier. Are there not lots of songs that you put into jukeboxes 
which are popular before they are put into the jukeboxes / 

Mr. Lerrs. I would say for all practical purposes, no. 

Mr. Cretier. There was evidence to that effect here in the record, 
Who is the man that wrote Syncopated Clock? What is his name / 

The Press. Roy Anderson. 

Mr. Cenier. I heard him testify that that was not the case. 

Mr. Rogers. Mr. Chairman, we had a Jot of testimony to the con- 
trary too. 

Mr. Ceiier. I say there is testimony on both sides. 

Mr. Lerrs. I think we could take it that in the case of the average 
song that the jukebox makes a great contribution in making that 
song. There are many that are put out and put out immediately when 
we manufacture them. 

Mr. Cevier. Let’s assume that. But do you not think that the fact 
there is a large intake—and there must be if the record is played a 
thousand times—if there is such a large intake, do you not think that 
intake should be shared in some way by the man whose brains and 
ingenuity went into that song, namely, the composer and author ¢ 

Mr. Lerrs. The position IT would take, in direct reply, is that you 
have to figure what contribution the playing of that record made 
to the over-all benefit of the tune or song to begin with. And it helps 
make it in many cases, we believe. We honestly believe that. So we 
do not know what effect it would have over-all. 

Mr. Cetier. When you make a record you often make deals with 
the proprietors, do you not? It is net only 2 cents a side. is it? You 
make contracts with them, do you not ¢ 

Mr. Lerrs. That is correct. 

Mr. Ceiier. Different than the 2 cents? 

Mr. Lerrs. There has been. 

Mr. Ceiier. Do you often pay more than 2 cents a side to them ? 

Mr. Lerrs. We never pay over 2 cents to anyone ever. We have paid 
less. If a publisher wanted to give us less, that is his prerogative. 
That is correct: but we would have to do certain things, I mean. 

Mr. Ceiuer. So as far as contracts made between you, the manu- 
facturer of the record, and the owner of the copyright there are con- 
tracts made which vary from the 2 cents a side: is that not correct ‘ 

Mr. Lerrs. Only under the 2 cents we do sometimes. That is 
correct. 

Mr. Ceiier. Do vou often make contracts involving bundles or more 
than one song put together ? 

Mr. Lerrs. No, we do not make those kind of contracts. 
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Mr. Cetier. You do not make any contracts like that? 

Mr. Lerrs. Not combination contracts; that is right. 

Mr. Cetter. Do you make separate contracts with the artist that 
sings the song ? 

Mr. Lerrs. We make a contract with the publishers of the song. 
We do not make any contracts with a song writer direct. Ours are 
with publishers. 

Mr. Cetier. All right, with the publisher. What do you do with 
the artist that sings the song ?¢ 

Mr. Lerts. We have a contract with the artist in that case. 

Mr. Cetier. What do you pay the artist generally, or do you 
pay different prices to different artists ¢ 

Mr. Lerrs. We pay different rates to the artists. 

Mr. Ce.tier. Beg pardon? 

Mr. Lerrs. We pay different rates to the artists. But in general 
we pay an artist approximately the same as we pay the publishers at 
the moment. 

Mr. Ceitier. Two cents a side? 

Mr. Lerrs. Roughly, yes. In fact, the artist in most cases is paid 
around 5 percent, which is, as you know a little bit—— 

Mr. Cetier. Five percent of what ¢ 

Mr. Lerrs. The retail list. Roughly that is what we pay. 

Mr. Cerxer. In other words, you pay 5 percent of your retail sales? 

Mr. Letts. That is the outside rate that we pay, and it goes from 
there down. 

Mr. Cetier. What kind of artist would get that? 

Mr. Lerrs. What kind ¢ 

Mr. Cetier. What artist would get 5 percent—the outside rate? 

Mr. Letts. Any of our outstanding artists. In other words, a 
Perry Como would get a top rate. There are lots of them that do not 
get that much, too. 

Mr. CetLer. So vou have various gradations / 

Mr. Lerrs. Only downward. 

Mr. Cenuer. Five percent is the utmost ? 

Mr. Lerts. Five percent is the utmost. What I am trying to point 
out is that we are at the moment paying more or just as much for 
the copyright material as we are the artists, as we stated before. 

Mr. Cetter. Would not 5 percent at times be far greater and more 
than 2 cents a side? 

Mr. Lerts. No. 

Mr. Ceiier. Five percent would not ? 

Mr. Lerrs. That is correct. 

Mr. Cetcer. What is the 5 percent—of what—of total sales? 

Mr. Letrs. No, the list price. 

Mr. Cetier. Well, the list price varies, does it not ? 

Mr. Lerts. That fs correct. Well, most of them are sold at the 
moment at 85 cents, ronghly. Some of them are sold for much less. 

Mr. CELLerR. So if it is 85 cents, and you say 5 percent 

Mr. Lerrs. But that is only the outside rate. You see a lot of them 
do not get 5 percent. 

Mr. Center. So in general you charge—— 

Mr. Letts. In general the 4 cents. The part we pay publishers is 
as great as we pay the artists, very definitely. 
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Mr. Crumeacker. This proposal that has been made here for manu- 
facturing distinct types of records for jukeboxes stipulates they must 
be marked in such a way that they can be seen when placed in the 
jukebox itself. Now as I recall most jukeboxes, you cannot see the 
label when it is in the machine except when the record is playing itself. 
Is that correct, do you think ¢ 

Mr. Lerrs. I would certainly agree with you—it would have to be 
seen. Because some of the machines, I don’t think you can see the 
label at all. The average person that plays the jukebox never sees 
the label. 

Mr. Crumracker. I take it the idea is to make it possible to police 
this thing and make sure bootleg records were not used. It would 
have to be possible for some checker to walk in an establishment 
and look in the box and see whether there are any bootleg records. 
Now it seems to me that the label alone would not do that, having a 
different color label or something of that sort. You cannot see the 
iabels unless the record actually is playing. In other words, the 
checker would have to go in and play every record in the box in order 
to see the label on every record in the box if the label is the only dis- 
tinguishing feature. 

Mr. Lerrs. I think in direct reply to your question it would be 
an almost impossible situation to collect from any source that we 
have been discussing—such as you mention, to know whether it has 
the right label. I do not know how you would ever police it. 

Mr. Cetier. Why is that so? You have two different kinds of 
records. You say you have a record called Red Seal, and you have a 
regular record. Why is that not readily discernible to the public? 

Mr. Lerrs. The question he brings up is why would the jukebox 
operator—to know whether he was using the right type record would 
get to be an almost impossible task, I think. 

Mr. Ceiier. I think it can be policed with different color records 
or some other indicia. I do not know how it could be done offhand, 
but it strikes me a different color record would show; that a juke- 
box could be made so as it revolved it could show a difference. 

Mr. Lerrs. He only asked me my opinion. That is all I can give 
you and that is my opinion. 

Mr. Ceiier. I think it could be shown. 

Mr. Crumpacker. Some of them have a metal rim, as I recollect, 
that goes around the outside of the record when in the stack, and when 
the thing is not playing you cannot see the record at all from the 
outside of the box. 

Mr. Lerrs. That is correct. 

Mr. Crumpacker. And in some of them you can see the record, 
that is, the outside circumference of it, but I cannot recall any where 
you can see the label when it is in the box and not playing. 

Mr. Lerrs. Well, even some of those when they are playing play 
on the sides and you cannot see the labels. 

Mr. Bryson. There are many types of jukeboxes ? 

Mr. Lerrs. That is correct, many types. 

Mr. Bryson. I saw one lately in a restaurant here in town with a 
hundred records in it, I was told. 

Mr. Lerts. That is correct. 

Mr. Bryson. A beautiful thing. 

Mr. Lerrts. Very. 
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Mr. Bryson. Almost with more than human intelligence. 

Mr. Crumpacker. Would it not be necessary to have the record 
itself with the different distinguishing color in order to make it more 
possible to see it in the boxes rather than just a different label ’ 
In other words, if a record were made out of some material, some 
color other than black, for example, it would be more practicable to 
see them in the box and police the thing? 

Mr. Lerrs. Well, anything that we would do that you are now 
mentioning would increase the cost tremendously. I mean to get 
into that it would be even more. 

Mr. Ceiier. Why would there be an increased cost in putting on 
a different label? I cannot conceive of that. 

Mr. Lerrs. He mentioned making it out of separate material. 

Mr. Harris. A different color. What additional is that? You cau 
have a different color dye. 

Mr. Lerrs. Material. 

Mr. Cetpar. I am talking about the label. 

Mr. Harris. Or a different color record. It is only the dye in the 
record. 

Mr. Lerrs. In a different record it is another process altogether, 

Mr. Ceier. It is a different dye, is that it / 

Let’s assume there could be a different color record. Let’s assume 
that. One red and one gray. Would you then still say that they should 
not work out something like that to give the composer a fair shake ? 
That is what we are interested in. We do not seem to get any co- 
operation from the manufacturers. They are set on their way of 
doing business over the years and they do not want any changes 
despite the fact that much water has gone over the dam since 1909. 

I get rather impatient with that kind of an attitude. You come 
here and you say, “No, we won't make any changes. We want the 
status quo,” despite the fact that over four decades have gone on since 
this law was passed, and you act as if there had been no changes what- 
soever in that whole period. There have been changes. 

Mr. Lerrs. I certainly do agree there have been changes, but we 
believe it is for the benefit of the most the way it is currently writ 
ten. We honestly believe that. I certainly believe in change. 

Mr. Rogers. Mr. Letts, the question resolves iiself down to sup- 
pose this legislation would require the record manufacturer, as an ex- 
ample, to label all of those green, adopted that as as the color, and 
say, “Whenever you as a m: anuifs acturer make them for the jukeboxes, 
you shall label them green.” When you sell it would the expense in 
connection with labeling it green be anv greater than now at the 
present time when you label it red? 

Mr. Lerts. Yes, sir; because we would have to break the runs. 

Mr. Rogers. Approximately. 

Mr. Lerrs. Two things would be involved: The expense of the label 
and the short runs which you would have to run for that other cus 
tomer of the same selection, and we work, as you know, on a very short 
margin. You have our history of the record profits and they are ver) 
short for the manufacturers, and that speaks for all the manufac- 
turers. 

Mr. Rocers. Could you give the committee some estimate approxi- 
mately of what that would cost at the present time ? 

Mr. Lerrs. You mean additional ? 
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Mr. Rogers. Yes, assuming that you use the same composition and 
everything else, with that the only difference. 

Mr. Lerrs. If you want that information spec ‘ifically, 1 would rather 
get it exactly and submit it rather than give you, you might say, an 
off-the-cuff estimate. I prefer not to. 

Mr. Bryson. Tell the committee how much more a green piece of 
paper would cost than a red piece of paper. 

Mr. Lerrs. The piece of paper itself would be the same. 

Mr. Bryson. Well, the label printed on green paper and the one 
printed on red, give us the informaiton as to what difference in cost 
that would be. 

Mr. Lerrs. Well, it is only a small part, the paper itself. It is the 
other operations as you pic kk up and get into running through sepa- 

rately. All through the operation is where the real expense comes— 
I runs, separate inventory, separate distribution at the distributor 
and dealer level, all the way through right to the ultimate consumer, 
That is where the real money would come. 

Mr. Harris. May I ask a question / 

Mr. Bryson. Yes. 

Mr. Harris. Mr. Letts, how do the record companies deal with juke- 
boxes today? Are there any particular operational agreements they 
have with jukebox associations or dealers? Do they have separate 
departments for these jukebox people? Is there anything they do that 
makes the operation for jukeboxes on the part of the manufacturers 
more expensive ¢ 

Mr. Lerrs. In our own operation today it runs right through our 
normal distribution channels. We, as a manufacturer, are respon- 
sible to get it to the distributor, and then what he does from there on 
I could not say exactly, as to how he handles it. 

Mr. Harris. You do not have any special arrangements with juke- 
box people ¢ 

Mr. Lerrs. No, no, sir; no, sir. 

Mr. Harris. Who selects the records played on jukeboxes? 

Mr. Luerrs. We try to get all of our records on. 

Mr. Cevier. Well, you have a certain type of employee that selects 
the records, have you not, called an “A and R” man ¢ 

Mr. Lerrs. Only as he would select any tunes, that is correct, 

Mr. Cecier. That is what is called the artist and repertoire man ¢ 

Mr. Lerrs. That is correct. But he does not record selections with 
the thought that the coin operator is the ultimate consumer. He 1s 
always thinking of you as the public. That is who we play to. We 
are trying to record what you would want, you as a consumer, and 
we try to get our records on boxes as soon as we can. 

Mr. Ceiier. In other words, he brings the artist and the song to- 
gether: is that correct ? 

Mr. Lerrs. That is correct. 

Mr. Cruuer. And he is a very important figure in your operation, 
he not ¢ 

Mr. Lerrs. He certainly is. 

Mr. Rogers. Directing your attention to the testimony concerning 
how a jukebox may popularize a song or a tune—has there been any 
study made so far as the record companies are concerned to ascertain 
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to what extent the jukebox operation may increase the popularity o1 
increase the records that you may produce as to any particular song ‘ 
Has there been any study made in the industry in that regard? 

Mr. Lerrs. I do not know whether there has been an industry study 
or not. j ; 

Mr. Rocers. Well, for example, did your company ever make one 
that you know of ? 

Mr. Lerrs. We have only made studies to the point of how it seems 
when they are on boxes we get a much higher ihe over-all. We have 
made what you might call field studies. We have questioned it with 
all of our field forces. We definitely have. We are always asking 
them that, ves, sir. 

Mr. Rocers. What does that show? 

Mr. Lerrs. You mean what effect it has? 

Mr. Rogers. Yes. 

Mr. Letts. It has always shown that where we have been successful 
with our numbers the over-all sales have tremendously increased. 
That is, I mean, in general to the public. 

Mr. Ceiier. Now the Vinylite record that I mentioned before, are 
they used to any appreciable extent by the jukeboxes? 

Mr. Lerts. Well, as they are converting to new machines. We like 
them to use them. We want everybody to use the new Vinylite because 
it is a better playing record. 

Mr. Cetier. Eventually the Vinylite will replace all the old shellac 
records: is that right ? 

Mr. Lerrs. We would hope so. 

Mr. Cretiter. You would “hope so.” You are striving in that di- 
rection ¢ 

Mr. Lerrs. We believe that the consumer gets a better playing rec- 
ord. 

Mr. Cetier. In other words, the Vinylite record is of a greater ben- 
efit to the jukebox operator; is it not, because it lasts longer and plays 
many more times ? 

Mr. Lerrs. I think there is another point as it relates to—— 

Mr. Cetier. No. I would just like to have you answer my ques- 
tion . 

Mr. Lerrs. I would like to answer it this way: There are a lot of ele- 
ments that get into the playing of the record other than the quality of 
the record. In other words, the consumer has to play it. In other 
words, that is the driving force in back of how many times it is 
played. 

Mr. Ceuier. All right, let’s assume all that. But they are better 
than the old shellac records: are they not / 

Mr. Lerrs. Oh, sure. 

Mr. Ceiter. Now, the shellac records ran about 75 to 100 revolutions 
per minute; is that right 7 

Mr. Lerrs. Seventy-eight. sir. 

Mr. Cetier. Seventy-eight. And whether it is a shellac record of 
78 revolutions per minute or whether it is a Vinylite which runs 
much faster—what is it; faster or slower? 

Mr. Lerrs. Slower. 

Mr. Cretier (continuing). The price that you charge to the juke- 
box owner is the same—2 cents a side? 

Mr. Lerrs. That is correct. 
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Mr. Ceiier. Do you still have any 45-revolutions-per-minute rec- 
ords’ You still operate with those; do you not 

Mr. Lerrs. We surely do; yes, sir. 

Mr. Ceuier. And they are also used in jukeboxes ? 

Mr. Lerrs. Yes, sir. 

Mr. Cetier. But the Vinylites are even better than they are ? 

Mr. Lerrs. That is the Vinylite record. 

Mr. Cetier. That is the Vinylite record ? 

Mr. Lerrs. That is right. The 33 is a Vinylite record, too. 

Mr. Cevier. Thirty-three ? 

Mr. Lerrs. That is right. 

Mr. Bryson. Is the Vinylite record a higher-priced record / 

Mr. Lerrs. Well, in the popular run we charge the same. 

Mr. Bryson. The same? 

Mr. Lerts. That is correct. The fact is the Vinylite record as com- 
pared with the shellac record is the cheaper. In other words, we are 
giving the consumer more music today on the new Vinylite type rec- 
ords than we did on the 78. I mean, our prices are cheaper. 

Mr. Bryson. There is no increase in cost ? 

Mr. Letts. That is correct. We have given them a better-quality 
record than they had before, and it is costing them less; that is correct. 

Mr. Cretier. If, for example, in the distant future—and we always 
have to look to the future—here we have a situation where we legis- 
lated in 1909 and now we are in 1952. Looking to the future, let’s 
assume you have a record even better than the Vinylite that may play 
5,000 times and the jukebox operator can get that new kind of record 
that. plays 5,000 times instead of the 1,000 or 2,000 times the Vinylite 
record plays now. Lam informed that the Vinylite record plays 2,000 
times, sir. Would you say then that the jukebox operator who has a 
record that plays 5,000 times and gets an intake for each time he plays 
it should only pay 2 cents per side / 

Mr. Lerts. I don’t think it was a good example because I do not 
know ed jukebox operator who gets 5,000 times. 

Mr. Cewier. I say, if that is so, your argument would be the same ¢ 

Mr. iam But I—— 

Mr. Ceitter. Wait a minute. Here you have the old records that 
play nowhere near a thousand times. You admit the Vinylite record 
plays a thousand times. And you say whether it plays a thousand 
times, or it plays 100 times or 200 times or 300 times, or 500 times, all 
that the copyright owner should get when it is used in a jukebox, al- 
though it can play that great number of times or play a fewer number 
of times, is the 2 cents a side / 

Mr. Lerts. If it works out for the benefit of the over-all tune, ves, 
sir. 

Mr. Witurs. May I ask a question ¢ 

Mr. Bryson. Mr. Willis. 

Mr. Wituis. Mr. Letts, when we were considering originally H. R. 
5473 your company appeared in opposition thereto and at the same 
time it was advocated by ASCAP and by the authors and composers. 

Now you have expressed } yourself as being opposed also to the alter- 
native of increasing the statutory copyright rate. Do you know how 
ASCAP and the authors feel about that alternative / 

Mr. Lerrs. You mean how they feel ¢ 


Mr. Wits. Yes. 
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Mr. Lerts. I think we do. 

Mr. Wits. Would you express it 

Mr. Lerts. I do not know exactly how they feel, but I would like— 
they are in presence today—to let them express it themselves. The 
representatives are here. 

Mr. Wits. I think it is probably a matter of general knowledge. 
By that, I mean this: The authors and composers told us that they 
were not making much money and that one way to get more money 
would be to pass the original proposal. Now, the alternative pro- 
posal—that is, to increase the statutory charge from 2 to 4+ cents— 
would likewise bring more money in their pockets. I am wondering 
if they would be equally in favor of getting that much money, or 
maybe more, as they were in favor of the proposal through taxing 
only the jukebox operators. Do you know how they feel about it ¢ 

Mr. Lerrs. That part I do not know. As between them I honestly 
don't know. 

Mr. Cetier. 1 would like to say this: I have discussed this matter 
with one or two of the officials of the organization, and as to the records 
used in jukeboxes—— 

Mr. Wituts. That is not the proposal, Mr. Chairman, and that is not 
my question, if 1 may interrupt. That is not my question at all. 

My question is deliberately away from that. My question is: Are 
they in favor of the Crumpacker proposal, which is an indiscriminate 
imposition of 4 cents instead of the 2 cents / 

Mr. Cetiter. My understanding is they might be willing to accept 
an arrangement with reference to records used in jukeboxes with a 
different label and, therefore, a different consideration given to those 
kinds of records in contradistinction to the records used generally by 
private individuals. 

Mr. Wituis. That is another way of saying that what they want is to 
derive more money from the jukeboxes and from the jukeboxes only, 
if they cannot get that, they do not want it. Is that the idea ¢ 

Mr. Harris. They desire compensation for the performance right. 
They are not only interested in more money per se. 

Mr. Wituis. I just want to know what their feeling is. 

Mr. Harris. That is what they have indicated in their testimony. 

Mr. Cretier. In other words, if a song is performed over the radio 
and used in motion pictures or in places of public accommodation, 
dance halls or other places, where admission is charged, the composer 
gets a royalty every time the song is sung or the song is played. That 
is the general principle, I think, they wish to apply to jukeboxes, 
because there is repetition there and therefore they should get more 
than a recording payment. 

Mr. Wits. If what they want really is to be « ‘omipensated more for 
their efforts, if the prime objective of what this legislation is all about 
is to relieve these geniuses who create the pleasant music, to give them 
more money, if that is the prime objective, then IT would say ‘that they 
should not be choosey as to where they are going to get it. 

Mr. Harris. Compensation for a performance right is the prime 
objective as I understand it. 

Mr. Crumpacker. I raised that point here once before in the hear- 
ings. 

Mr. Jones. I think we should go on with this and hear these folks. 
Time is of the essence here. 
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Mr. Bryson. Time is running out. Mr. Letts, you proceed. I want 
to finish at least with your statement. 

Mr. Letrs. Conclusion : 

In conclusion, I would like to summarize our principal objections 
to each of these proposed amendments to the Copyright Act. 

1. The proposed increase in the present statutory copyright rate of 
2 cents per record side would eventually result in an increase of price to 
the public. This would be for the sole benefit of copyright owners, 
who are now receiving as much income as the performing artists. 

2. Elimination of the compulsory licensing feature would likewise 
result in higher prices. It would upset and disrupt the established 
economy of the record industry, increase the cost of music to the 
public, and tend to force record companies into the music-publishing 
business. We believe it would also be harmful to the composer, because 
the total sales of phonograph records would be less than they are today. 

3. We object to compulsory payment of a fee on all phonograph 
records used on coin-operated machines for the same reasons con- 
tained in the statement filed with you by the phonograph-record 
companies. We also object, as a record manufacturer, to becoming a 
collecting agency at additional expense without remuneration from 
the copyright owners, and we firmly believe that this proposal will 
increase the cost of phonograph records to the public, since it would 
necessarily increase manufacturing costs. 

Mr. Bryson. Thank you. 

Mr. Cetter. I just want to say this, Mr. Bryson: In the case of treat- 
ing the records used in jukeboxes differently than the records offered 
for sale to private individuals, I do not think it would be right to say 
also, as vou say, it would be harmful to the composer because the 
total sale of phonograph records would be less than they are today. 
The best judges of that are the composers, and they do not feel that 
way. 

Mr. Lerrs. Well, we think that because we are solely responsible for 
the distribution of the records. 

Mr. Cetier. They have an interest also and they say: “No. We are 
willing to have the different treatment accorded to different kinds of 
records used for different purposes, and we feel it would be harm- 
less tous. We are willing to take our chances in that regard.” That 
is What the composers say. 

Mr. Lerrs. We, as manufacturers who represent a great body of 
people too involved in the record industry, feel it would reduce the 
sale and it would work to the harm of the artist who is paid on sales 
too. In other words, if the sales do not come about, he would be 
affected. He would not be able to charge any more for his services. 

Mr. Bryson. Thank you so much. 

Mr. Raine. 

Mr. Eppiestron, Mr. Chairman, may I ask a question please, sir? 

Mr. Bryson. Yes. 

Mr. Eppteston. My name is Mortimer Eddleston and IT am here 
on behalf of Capital Records with Mr. Fowler who is our vice presi- 
dent. Many questions have been asked by your chairman here today 
which we would like to answer. We have been asked to come here on 
very short notice. We came here at the expenditure of considerable 
effort. and energy, and we are here and would like to answer Mr. 
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Celler’s questions and the other members of the committee in some 
detail. 

Now we are not clear as to the procedure. Are you going to adjourn 
at 11 o’clock or will we have a full opportunity since we are here 
today to answer these questions / 

Mr. Bryson. Well, I would say under the rules of the House we have 
no permission to sit while the House is in session. Unexpectedly the 
House met at il instead of 12, There is a very controversial issue 
on the floor and Mr. Crumpacker just reminded me that a quorum call 
would be up momentarily. 

I know you gentlemen came here at considerable expense, and it 
is the desire of this committee to get all possible information both pro 
and con. You gentlemen are technical experts in this field and we 
are not. 

Mr. Eppiestron. Mr. Chairman, we have many answers to these ques- 
tions which Mr. Celler asked, and we would like to give the answers. 
Now if we cannot make them—— 

Mr. Wiuiuts. Off the record. 

(There was discussion off the record. ) 

Mr. Bryson. I believe it would be more satisfactory to set a day 
next week and give you gentlemen sufficient notice. 

Mr. Epptestox. We would prefer to come back and answer the 
questions rather than leave the record in the state in which it now 
is. 
Mr. Bryson. We want you to have plenty of time, but we have no 
control over our time. 

Mr. Eppieston. We understand that, sir. 

Mr. Bryson. We want you to understand the circumstances. 

Mr. Epptesron. But we think that the questions should be answered 
and answered orally and not by filing testimony or a statement in 
the record. Thank you. 

Mr. Bryson. We have scheduled another hearing for Wednesday 
morning, but in view of the controversial nature of this subject we 
will resume these hearings on Wednesday morning at 9:30, 

Mr. Eppiesron. Thank you, sir. 

Mr. Bryson. That is the 26th of March at 9:30 in the morning. 

Mr. Epptesron. Thank you, sir. 

Mr. Bryson. Mr. Raine, in view of the fact that it is already 11 
o'clock and past, we will not have you on now. 

Mr. Raine. All right, sir. 

Mr. Bryson. We will call you as the first witness on Wednesday. 

The committee stands adjourned. 

Whereupon, at 11:05 a. m., the subcommittee recessed to reconvene 
at 9:30 a.m.,on Wednesday, March 26, 1952.) 





TO PROVIDE FOR RECORDINGS IN COIN-OPERATED 
MACHINES AT A FIXED ROYALTY RATE 


WEDNESDAY, MARCH 26, 1952 


House or Representatives, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 9:50 a. m., 
in room 346, Old House Office Building, Hon. Joseph R. Bryson 
(chairman of the subcommittee) presiding. 

Present: Representatives Bryson, Willis, and Crumpacker. 

Also present: Representative Emanuel Celler (chairman of the 
full committee) : L. James Harris, committee counsel. 

Mr. Bryson. Gentlemen, the committee will come to order. I believe 
Mr. Raine is the first witness. 

Will you identify yourself to the stenographer, sir? 


STATEMENT OF KENNETH E. RAINE, SECRETARY, 
COLUMBIA RECORDS, INC. 


Mr. Raine. My name is Kenneth E. Raine. My home address i+ 
68 Clark Hill Road, Woodmont, Conn. I am speaking for Columbia 
Records, Inc. Tam secretary of that company. 

lL am referring to Mr. Celler’s letter which stated three alternative 
amendments or changes in H. R. 5473. 

Mr. Bryson. You understand that despite some reports that have 
been made that action has been taken on the original bill, and some 
reports that we had shelved the bill and were giving no further con 
sideration to it, that is a misstatement, 

The purpose of this inquiry is to get information with regard to 
alternatives for providing pay to the authors and composers of music. 

Mr. Raine. I understand that. 

Mr. Bryson. And you are addressing your remarks now to one 
or more of those suggested alternatives as embodied in the Crum 
packer suggested amendment, 

Mr. Raine. That is right. 

Mr. Bryson. Will you proceed, Mr. Raine. 

Mr. Rane. The first alternative is to eliminate the entire compul 
sory license provision in section 1 (e) of title 17. This proposal would 
abolish carefully thought-out provisions against monopoly in the 
recording field adopted by Congress in 1909 after several years of 
study. If the proposal is directed toward a possible solution of the 
coin-machine problem it does not accomplish that purpose. Com 
pulsory licenses now form a world-wide pattern. Here in the United 
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States we know that keen competition results from this provision 
of the Copyright Act, and we know that this competition brings sub- 
stantial sums of money to the copyright proprietors. Musical works 
which gain popularity, or hope to gain it, are recorded by a dozen 
companies with different artists and different musical arrangements, 
and the public has a wide selection from which to choose. Whether 
abolition of this provision would in the long run result in more or less 
money for copyright proprietors is an open question; but surely it 
would restrict competition, harming many and favoring few. The 
bargaining power of established and popular composers would be 
increased while the bargaining power of composers of new and un- 
proved works would be greatly diminished. The owner of a new work 
might well be unable to get his work recorded at all unless he granted 
an exclusive recording license to the first artist who would undertake 
to perform and record his work. He would cut himself off from other 
renditions, possibly more successful, and in the long run inevitably 
reduce his income. 

Mr. Harris. Well, is it not true that as far as the artists are con- 
cerned they are presently placed in the same bargaining position by 
the manufacturers demanding exclusive contracts ¢ 

Mr. Rarne. I do not follow you, Mr. Harris. The artists—there 
are many artists in many different companies now, they have a chance 
to record the same musical works. 

Mr. Harris. But do they not make exclusive contracts with those 
companies ¢ 

Mr. Raine. The artists will make an exclusive contract with one 
company because that is in their interest to do and that insures a long 
and powerful build-up in the artist’s popularity and reputation for 
getting his performances before the public. 

Mr. Harris. Do you not think the composer should be in the same 
position ? 

Mr. Ratner. It seems to me it would work exactly the opposite way 
for the composer. The composer with a strong reputation to begin 
with will be able to dictate terms, but the new composer or the com- 
poser of untried works would find himself in a very unfavorable 
position. : 

Mr. Harrets. How about the artist with a strong reputation to be- 
gin with, would he not find himself in the same position ¢ 

Mr. Rarne. I think in this business the artist with a rather strong 
following in popularity will cash in on that by the volume of rec- 
ords. It is a mass-production business. 

The artist royalties are generally the same for the same class of 
artists so that the artist who is now popular will make 5 percent of 
the retail price and the artist who is just beginning will make 5 percent, 
but one will sell a great many more records than the other, because 
the other, I am afraid, probably will not sell any too well. So the 
financial reward will come to the popular artist, if we may call him 
that, very quickly, but the other fellow has a chance to the same if he 
can put it over. 

Mr. Harris. Well, should not the composer be put in the same 
category, should he not have the same opportunity? I mean, why 
distinguish bet ween composer and artist? They are both contributing. 

Mr. Raine. It seems to me that the composer has the greater op- 
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portunity to make money the way the law is now. He is going to 
have a dozen performances some of which are likely to be very 
successful. 

If he is obliged to tie himself down to one that may not go at all, 
he is going to suffer. Then, of course, there is a public interest which 
should not be forgotten. That is, if there is just one poorly performed 
work, that may let it die, but a dozen renditions of the same work— 
out of that dozen maybe some of them are going to be very good and 
I think it is going to be to the public’s advantage to be able to hear 
better music if it is recorded many times. 

Mr. Cexier. Is not the composer at the mercy of your artist and 
repertory man ? 

Mr. Ratner. I do not think he is now or not nearly as much as he 
would be under this provision. 

Mr. Cetier. What difference would it make? 

Mr. Raine. Well, if the composer is able to give an exclusive right 
then some people are going to make him give that right if he has not 
a very good bargaining position, 

Mr. Cetirr. The point I am trying to make is—first, can you tell 
me what an artist and repertory man is, for the record? 

Mr. Ratner. An artist and repertory man is a man skilled in musical 
knowledge and he is often a performing musician, and he selects music 
to be recorded. He decides what compositions to record and with 
what artist and he also is obliged to have available a considerable 
number of artists to perform different kinds of music. 

Mr. Ceuier. He brings the artist and the song together, is that not 
true ? 

Mr. Rarve. That istrue. 

Mr. Ceitier. And he has a very wide discretion in that respect 4 

Mr. Rainer. I should say so; ves. 

Mr. Creuier. And if he wants to make a B record he could make 
2 B record, he can do that by putting in an unpopular artist with a 
good song or vice versa, if he wishes, he can marry the good song 
with the good artist ; is that not correct ? 

Mr. Rane. I suppose if he wishes he could make those arrange- 
ments, but if there was a series of bad judgments I do not believe he 
would remain a repertory man very long. 

Mr. Ceiiter. What is the difference between A and B records ? 

Mr. Raine. Well, we do not recognize A and B records. We do 
not classify them that way. The industry wants all records to be 
A. 

Mr. Ceiier. You mean among the trade, among the jukebox peo- 
ple, they do not distinguish between an A record and a B record and 
sometimes in order to get an A record on one side, they are compelled 
to get a B record on the other side ? 

Mr. Ratner. Well, I do not know what you have heard in the trade, 
but we have never heard of A and B until this morning, at least I 
have not. 

Mr. Cetier. There is nothing to distinguish between one popular 
recording and one that is not so popular ? 

Mr. Rarne. There is no classification—people, of course, may adopt 
their own lingo. 

Mr. Ceviter. You never heard of an A or B record ? 





418 RECORDINGS IN COIN-OPERATED MACHINES 


Mr. Rarne. Not until this morning. 

Mr. Bryson. Go ahead, Mr. Raine. 

Mr. Ratnr. It is difficult to analyze all of the consequences which 
would flow from abolition of the compulsory provision of the Copy- 
right Act. I do not know and will not guess whether the copyright 
proprietors themselves desire to overturn this pattern of long stand- 
ing; but of all the interests affected by so fundamental a change I 
know of none greater than the interest of the American publie which 
buys records for personal enjoyment. That interest will not be served 
by abandonment of the provision of the Copyright Act against musi- 
cal monopoly. 

The second alternative is to raise the 2 cents royalty provided in 
section 1 (e). Raising the mechanical royalties on all records would 
not solve any injustice with respect to coin machines, if there is an 
injustice, but would create and multiply new injustices. What we 
are talking about is compensation from a user of a performing right 
to the owner of a performing right, or at least that is what we should 
be talking about. The manufacturer of a record is not the user of 
the performing right and he is not the person who should pay for 
such a right. Whether or not the operation of coin machines should 
yield payment to the owner of the performing right is a debatable 
question. We have said here at an earlier time that it is worth a care- 
ful look to see whether the copyright owner does not get fair com- 
pensation under the present state of the law. Coin machines do 
furnish a strong stimulant to the sales of phonograph records; and on 
these records a royalty is paid to the copyright owner. 

If the Congress feels this is not sufficient then in fairness it should 
look to the user of the performing right. There is no fairness or 
reason in throwing the burden upon buyers of records for home enjoy- 
ment. An increase in mechanical royalties is not a cost that can be 
readily assumed by any record manufacturer, large or small. Copy- 
right royalties now represent a substantial part of the cost of manu- 
facture, in an industry which operates on large volume with diminish- 
ing cost to consumers and with a small margin of profit. Any in- 
crease in royalties at once imposes an extra charge upon record buyers 
across the Nation. Why should records played in home, why should 
records bought for schools and colleges, why should records bought 
for children (which never see the inside of a coin machine), why 
should these records be increased in price because the copyright owner 
has a controversy with coin-machine operators’ Even apart from the 
questions of price control and inflation, which are raised by this pro- 
posal, there is neither reason nor fairness in asking all record buyers 
to pay the freight. 

The third alternative is to spell out a procedure and method of col- 
lection whereby the coin-imachine record is especially identified and an 
additional royalty per record is to be paid by the manufacturer. The 
drafting of this clause is not clear, but I believe I understand its pur- 
pose and intent. The intention again is to assess the record manu- 
facturer with a payment to the owner of the performing right; but in 
this case only a special group of records is affected. 

Mr. Harris. Mr. Raine, did you notice that the bill said it was to be 
a performance for profit by the operator—did you notice the wording 
of that third provision ? 
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Mr. Raine. Yes, I did, but it seems to say that collections should be 
made by the manufacturer as a part of the mechanical right, as I un- 
derstood it. 

Mr. Cetier. May I continue where I left off / 

Mr. Bryson. Yes. 

Mr. Cetier. When I said an A record and a B record I should have 
said an A side and a B side of the record. 

Mr. Ratner. Oh, yes. 

Mr. Cetier. So there are sometimes distinguishing features to the 
sides of the record, and one is an A side and one is a B side; is that 
correct ¢ 

Mr. Raine. That accounts for two sides and distinguishes them, yes. 

Mr. Cetter. What is meant by an A side and what is meant by a B 
side / 

Mr. Rae. It simply identifies the matrix which presses the record, 
It could have been called 1 and 2, but it is called A and B. 

Mr. Cetier. And it does not designate the quality of the song or 
the worthwhileness of the side on which the song is embedded ? 

Mr. Raine. No, it does not. 

Mr. Cetxer. It has no other connotation. It is just that one side 
is the obverse and the other is the reverse side of the record ¢ 

Mr. Raine. That is correct. 

Mr. Ceiier. Nothing else / 

Mr. Ratner. Nothing else. 

Mr. Cetxter. Do you place on the so-called A dle better records 
than on the B side? 

Mr. Raine. Not necessarily. 

Mr. Ceiier. Do they do it ¢ 

Mr. Raine. Of course, we do not know when the sides are coupled 
which side will be best. We might be able to guess. 

Mr. Crenier. So that after a while it is possible for one side of the 
record to be more popular than the other side ? 

Mr. Raine. Entirely possible—usually is, I suppose. 

Mr. Ceiier. Does the artist and repertory man determine what one 
will be the A side and what one will be the B side? 

Mr. Raine. | believe that is fundamentally correct, though not 
entirely because many artists’ contracts, probably most of ours, say 
that the coupling shall not be made without the approval of the artist. 
We give him a voice in it, too. 

Mr. Cenier. So that sometimes in order to take a certain record or 
to get a certain record a purchaser may have to take more A sides— 
rather, pay more for certain types of records which have very dis- 
tinguished A sides on them than otherwise ? 

Mr. Ratner. He does not pay any more, Mr. Celler. I do not follow 
you there. ‘The price is the same. 

Mr. Ceuurr. Is the price of all your records the same? 

Mr. Ratner. No; the prices of all records of one class are the same. 
We have a class of record, the Red Label which we call pop records 
which sell, all of them. for 85 cents. 

Mr. Cecier. You make different kinds of records; do you not ? 

Mr. Rarne. Yes. 

Mr, Ceiier. How many types of records do you make ? 

Mr. Raine. Well, fundamentally, there are the popular Red Label 


records that sell for 85 cents now, on which we have our pop ma- 
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terial, the hill-billy material, and certain foreign-language records, all 
on the same kind of record. 

Then the other basic classification is the classical or Masterwork 
record. 

Mr. Cetier. You have a record with a Blue Label, have you? 

Mr. Raine. Yes. 

Mr. Cetter. What do you call this record? (Handing record to Mr. 
Raine.) I had these records purchased. 

Mr. Ratne. That is known as Columbia Masterworks. 

Mr. Cetier. Are you Columbia? 

Mr. Raine. Columbia. 

Mr. Cetter. I thought you were Columbia. 

Mr. Raine. Yes; that is correct. This is our record. This is the 
Masterworks or classical type of record, a 10-inch record. Now, there 
are both 10-inch and 12-inch Blue Label Masterwork record and the 
price is different, but both of these record are in the same classi- 
fication. 

Mr. Cetier. What is that label made of ? 

Mr. Raine. The label is made of paper, glazed paper. 

Mr. Cetier. Glazed paper laid right on the record ¢ 

Mr. Ratner. It is pressed into it, into the record. 

Mr. Ceuter. Is it easily removable ¢ 

Mr. Rarne, No, it is not. 

Mr. Cetiter. What is this record I show you? [Handing record 
to Mr. Raine. | 

Mr. Ratne. This is a green label record of the Masterworks or 
classical or semiclassical type of Columbia records. 

Mr. Cetier. What is this record that I show you? [Handing record 
to Mr. Raine. | 

Mr. Rare. This is the popular, what we call the popular record, 
red label. It is one of our main basic categories of records, 

Mr. Ceiier. Are there any records in addition to those three I have 
shown you ¢ 

Mr. Raine. There are other records. 

Mr. Cetier. I mean other types with different types of labels? 

Mr. Ratner. There are a few. We make some records of a scientific 
nature which we do not sell very many of and they have a different 
label and different number. 

Mr. Ceiter. What color label do they have? 

Mr. Raine. Iam not sure. It is not either of these three. 

Mr. Bryson. Will vou proceed, Mr. Raine ? 

Mr. Ratner. We are not the user of the performing right, but we 
are expected to make the payment for its use. 

Mr. Center. Excuse me, just one thing more. 

Does it cost very much to impress that red or green or blue label 
onto the record? 

Mr. Raine. Impressing it into the record is a basic part of the 
manufacture of the record, so it is a part of that cost. 

Mr. Cetier. That is an integral part of the making of the record 
itself? 

Mr. Rarne. That is true. 

Mr. Cetter. The impressing of that label, the green or red or 
blue label, into the record? 

Mr. Ratne. That is true. 
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Mr. Cretiter. And you could easily probably have a number of other 
colors, such as yellow or a purple color or some other color / 

Mr. Raine. Well, there would be considerable expense in having a 
large number of different labels and in maintaining and stocking a 
large number of different colored labels. Your cost would jump a 
great deal, so we would not add a different colored label unless there 
was very compelling reasons for it. 

For example, I mentioned a differently colored label for scientific 
records, one of them being a heartbeat record. We do not sell very 
many of them. The medical profession buys them. It is a special 
kind of record and of necessity it is in a special class by itself. It is 
not bought by the public so it is necessary for identification purposes 
to have a different label. 

But it would be very expensive to do that casually without a good 
deal of planning and a good deal of thought. 

Mr. Cecier. Your company makes vinylite records ¢ 

Mr. Raine. We do. 

Mr. Ceiier. And what color does that vinylite record come out as? 

Mr. Rane. Black. 

Mr. Cetrer. Only black? 

Mr. Ratner. Only black. 

Mr. Ceiver. And are they made in all sizes, the regular sizes, 10- 
inch and otherwise ? 

Mr. Rarne. We make a vinylite record principally for our long- 
playing records, but we also make a vinylite type record of the 45 

revolutions per minute 7-inch record; but principally and basically 
our vinylite record is our L-P record which contains much more MUSIC, 
as you perhaps know. 

It is not this type of record [exhibiting] which is generally re- 
ferred to as a shellac record, because over the years they were made 
from shellac, but they are now made of different materials. 

Mr. Crevier. Do you impress different kinds of labels on your viny- 
lite records likewise ? 

Mr. Raine. We followed the same basic color as here, the red for 
the popular and the blue and sometimes green for the masterworks. 

Mr. Cetier. Do you advertise the number of times that the v inylite 
record can be played ? 

Mr. Ratner. No; we do not advertise the number of times that the 
vinylite record can be played, but we advertise it as a durable, good, 
long-playing record. 

Mr. Cevier. How many times can a vinylite record ordinarily, 

without abuse, be played? 

Mr. Ratner. If you assume without abuse that you have a good 
needle on it, then it can be played many times. It depends a great 
deal on the needle. 

Mr. Cetuer. How many times? 

Mr. Rare. Oh, at least a thousand times, perhaps more. 

Mr. Cetuer. And you say the needle is important also? 

Mr. Rane. Very important. 

Mr. Center. Are you familiar with this advertising that I show 
you, put out by W urlitzer concerning a needle they have, saying 
that it increases the number of times a “record m: iy be played ? 
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Mr. Ratner. I am not not familiar with it, but I can read it from 
here. You say they advertise—— 

Mr. Cetier. They advertise that you can play 2,000 times. It 
says 2,000, does it not? 

‘Mr. Ratner. It says it will have 95 percent fidelity after 2,000 plays. 

Mr. Cetier. After the 2,000 plays it will have 95 percent fidelity. 

Mr. Raine. That is what it says in the Billboard. 

Mr. Cetier. That is advertised by Wurlitzer in reference to their 
type of needle. 

Mr. Ratne. Yes. 

Mr. Cetier. I would like to put that in the record. 

Mr. Bryson. Without objection. 

(The advertisement referred to is as follows:) 

[The Billboard, November. 24, 1951] 
LONGEST WEAR FROM ANY SIZE or Speep Recorps 

One record will last the entire life of the tune when played on the Wurlitzer 
1400 with the Zenith Cobra Stylus. It will have 95 percent fidelity after 2,000 
plays and will still be suitable for reuse or resale. 

With a tone arm pressure of but 12 grams, you can easily count on 50 to 75 
percent increase in needle and record life plus all the play-stimulating, coin- 
coaxing tonal brilliance from Wurlitzer’s Dynatone sound system playing any 
speed records. 

Why buy two when one will do? 

Greatest needle life—only automatic phonograph featuring the Zenith Cobra 
Stylus—the all-speed Wurlitzer 1400. The Rudolph Wurlitzer Co., North Tona- 
wanda, N. Y. 

Mr. Cetier. That means that it could play even more than 2,000 
times, is that not correct ? 

Mr. Raine. I do not know. For purposes of argument I am per- 
fectly willing to assume that. Ido not know how long this thing will 
play. Iam perfectly willing to assume it will play any number of 
tunes, Mr. Celler. 

Mr. Cetier. I would like to put those records in the record. 

Mr. Bryson. All right, sir, they will be admitted. 

(The records referred to will be found in the committee files. ) 

Mr. Bryson. Are there any further questions? 

Mr. Cretier. No. 

Mr. Ratne. We are not the user of the performing right. but we are 
expected to make the payment for its use. Apart from the injustice 
of this burden on the manufacturer—— 

Mr. Harrts. You are not expected to make the payment, von said 
before—— 

Mr. Ratner. As I understand the proposed amendment the payment 
would come from us. If I am wrong on that, please straighten me 
out. We would pay the money in some way to the copyright pro- 
prietor. 

Mr. Harets. Right, but you may collect a larger amount for those 
records and that increase you turnover to the copyright proprietor. 

Mr. Wituts. Well, that is an assumption. Whether that is how it 
works out or not, I do not know. What about the statutory charge 
of 2 cents per side per record ¢ 

Mr. Ratner. Well, Mr. Willis. we pay that and have for years as 
part of our expense of manufacturing, to the publisher who for many 
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years has represented the copyright owner with respect to mechanical 
royalty. 

Mr. Bryson. Well, would it cost more to you to make it 4 cents than 
2 cents if you had a different set-up # 

Mr. Ratne. It would cost us more, Mr. Bryson. We pay it. Then 
I suppose in some manner we have got to try to recover it. As I 
understand this, we would pay a larger amount for a special class of 
records, we would pay a larger fee, of course, as manufacturers we 
know that it would cost us a lot more to manufacture a separate group 
of records. 

Mr. Cetter. Why, if you manufacture these separate records already 
that have been put in the record? You have a Columbia red label and 
a Columbia green label and a Columbia blue label. 

Mr. Rartne. Well, I will tell you why, Mr. Celler. If you assume 
these are selections which go into the jukebox, then we double the 
classes of records that we have to manufacture and to inventory and 
ship and keep accounts of, and the distributor has to double everything 
he keeps | in his inventory and so does the dealer. 

Mr. Cetter. That would be an additional expense / 

Mr. Raine. It would bea great additional expense. 

Mr. Cetier. No question “about that ¢ 

Mr. Raine. No doubt about that. 

Mr. Ceitier. Well, I do not think anyone would presume that the 
expenses would not be passed on, they would have to be passed on in 
the ordinary course of business. It is human nature to do that. Now, 
if it were passed on, would you object 4 

Mr. Raine. Well, we would be in a special business of manufacturing 
a separate line of records for the jukeboxes which is a little staggering, 
when vou think of the manufacturing and the storing problems 
involved. 

Mr. Cetiter. Well, vou mentioned that you manufacture special re: 
ords for the medical profession, and so you have got different classes 
of records. You said so before. 

Mr. Raine. We make a few of them and we have to charge more for 
them. That is true. 

Mr. Cetter. You charge differently for these differently labeled rec 
ords, too, do you not ¢ 

Mr. Raine. Well, to those three [indicating records], we charge 
differently for them because of the musical content: ves. 

Mr. Cetier. So, a precedent is established. You charge different], 
for different types of records with different labels. 

Mr. Rarne. But here you propose to throw a very great burden on us 
as a manufacturer by paying an additional sum because of the use of 
a performing right by the jukeboxes. Now, what is the reason or 
logic in making us carry the freight for that 

Mr. Cetier. Is that unfair’ 

Mr. Rarye. It is unfair to us. 

Mr. Cetier. Your Columbia Record Co. is a subsidiary of a mother 
company, is it not ¢ 

Mr. Rate. That is true. 

Mr. Cetter. What is the mother company ? 

Mr. Raine. Columbia Broadcasting System. 

Mr. Ceuier. And in what business is the Columbia Broadcasting 
System, the mother company ? 
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Mr. Raine. Well, basically radio and—radio broadeasting and tele- 
‘vision. 

Mr. Ceiier. Radio broadcasting and television. What else? 

Mr. Ratne. I believe they now have a set manufacturing interest. 

Mr. Cetter. Manufacturing what, television or radio sets? Is it 
both? 

Mr. Rarne. Yes, I understand. 

Mr. Cexxer. Is there any other business thst your company or affil- 
iates are interested in / 

Mr. Raine. I understand that they are also in the tube business. 

Mr. Cetirr. Are they interested in Broadcast Music, Inc. ? 

Mr. Raine. I do not know. I do not know whether they are or not. 

Mr. Cetiter. Do they publish any compositions ? 

Mr. Ratner. I do not think so, 

Mr. Cetier. Do they make any jukeboxes ? 

Mr. Raine. I do not think so. 

Mr. Cetier. You do not think so. You have no idea, have you? 

Mr. Ratner. Well, I have an idea, Mr. Celler. I do not think they do. 

But, we are in an entirely separate business, in record manufacture. 
We do not have the same quarters or the same plants or the same offices. 
We have to justify our existence as a record manufacturer. 

Mr. Crtier. You are not a broadcaster or in the broadcasting 
business / 

Mr. Ratner. No, sir; we are not. 

Mr. Cetter. I mean your affiliates are? 

Mr. Raine. Our parent company is; the parent corporation. 

Mr. Cetier. And they always try to establish good will with the 
public, do they not ? 

Mr. Raine. I think that is a fair assumption. 

Mr. Cetier. Well, would not this in a way enable you to establish 
even better good will by being, shall I say, a bit fairer to the authors 
und composers—is it not good to have them all on your side and to 
have their good will / 

Mr. Raine. It is very imperative that we have them on our side and 
it is imperative that we have their music and if there is any unfairness 
in the matter of payment we would be the first to inquire into it. 
But here you are talking of something different. 

Mr. Cetier. Well, they were here in the interest of getting what 
they feel is a fair deal. They feel that when the records are being 
played incessantly and with a possibility of a record being played, as 
I understand, over 2,000 times with this new gadget that is put out by 
Wurlitzer, that they ought to be treated differently as far as those 
records are concerned because those are records used for public per- 
formance and not records used for private consumption. 

Mr. Ratne. Well then, why do they not talk with the people that 
play the record 2,000 times / 

Mr. Cevier. Well, the people that play the record 2,000 times say, 
“Why don’t you talk to the manufacturer?” 

The manufacturers say, “Why don’t you talk to the jukebox oper- 
ators?” 

In the meanwhile, the composers are helpless. That is why they 
come to Congress for help. If everybody takes the position that the 
composers should go hang, they would be in bad shape—— 

Mr. Raine. Well, I do not agree to that, that they should. 
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Mr. Cetier. What position do you take? 

Mr. Rare. As a manufacturer, we ought to have a fair price for 
the record that we manufacture. We also take the position, and I 
want to make it clear, that in respect to this original bill, that we think, 
and I think, that a careful examination ought to be made to see what 
money now flows to the composers and authors. I am not sure that 
that examination has been made, but if it is insufficient and if there is 
un injustice, then I think that the whole thing ought to be attacked 
in a straightforward way, and not around the corner. This is coming 
around the corner, 

Mr. Cecver. And what is the straightforward way / 

Mr. Raine. To see that the performing right ought to be—— 

Mr. Cetter. What was that you are saying ‘ 

Mr. Rare. That the performing right—if the record is played 
2,000 times by a radio station, you do not come to the manufacturer, 
Mr. Celler, and say, “Pay us some more money.” 

Mr. Criier. In other words, you feel that the jukebex operator, the 
performer, should pay more, is that it ¢ 

Mr. Ratner. I am not sure whether he should pay more. I think 
that is for Congress to decide. 

Mr. Cetier. I mean, you say that the radio broadcasting station or 
telecasting station which uses the song should pay a performing right. 
That means, if that principle is followed, that the performer, the 
jukebox operator, will have to be placed in the same position as the 
telecasting or radio station and make some arrangement / 

Mr. Rarxv. Well, I think that is the area which, if I may say so, 
gentlemen, you ought to study. 

Mr. Cetier. Well now, we are confronted with this dilemma. The 
jukebox operator simply say go to the manufacturers, “We will not 
do anything.” 

Now, something must be done in my humble opinion so that justice 
is dealt out to the composers and authors, the men who have the 
ingenuity and the ability and the cultural talents which are exploited 
here. 

Mr. Rane. Well, Mr. Chairman, to that let me refer to the second 
proposal, and if we look at that, I think it is pretty obvious that 
operates against the home buyer of records, who is the main buyer 
of records, puts upon him the burden to meet what you describe as an 
injustice. ushege it is, but would that be a fair way to find pay- 
ment? It seems to me that it would not. 

Mr. Cevier. I agree with you. I am not inclined to be in favor of 
that proposal, although there is a good chance to work out a solution 
there. But one which would place the burden upon the home-buying 
public, which I do not think should be asked to assume that burden 
because they do not play those records for profit in a place of public 
accommodation, is very unfair to that public: but when you have 
the distinguishing feature which sticks out like a sore thumb that the 
operator of a jukebox plays the jukebox ina place of public accommo- 
dation, in a restaurant ora tavern, and receives profit from the repeti- 
tion of the rendition of the record, there is certainly a distinction 
there. 

Query: Should the persons who get profit from the repetition from 
the playing of the records pay something more than what the home- 
consuming public should pay 4 
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What do you think of that fundamental theory ? 

Mr. Raine. Well, as I see it, you have the records played in a juke- 
box, and having those records so played in a jukebox does increase 
our sale to the home-buying public, if you will, and that helps us 
because we sell more records and it helps in exactly an equal way the 
copyright holder, who is paid the mechanical royalty. 

ow, whether or not that is enough is basically for you gentlemen 
to decide and not for me. 

Mr. Cexier. [ understand. 

Mr. Rarne. There is an increase. It is a little hard to say exactly 
how much. 

Let me try to illustrate it a bit. 

In 1951 we had in the jukeboxes perhaps 50 records or a little more 
that got a fairly good play. 

Now, we do not sell directly to the jukeboxes so we do not know 
exactly what they put in them, but from observation, from sales people 
being around who know what is played, it is not too hard to find out 
what is in the boxes by observation. 

With respect of Columbia’s 50 records in 1951, taking one calendar 
year, we paid in mechanical royalties about $500,000. Now, those 
50 records sold that much, [am sure in large part because of the juke- 
box plays, although not entirely. The radio plays them and that ad- 
vances their sale and there are a number of other factors. 

Mr. Cetier. Such as a good performance. 

Mr. Raine. A good performance; yes. 

Mr. Crevier. And night club centers. 

Mr. Ratne. Well, perhaps, to a lesser extent. 

Mr. Cetier. Well, I mean that adds to it. 

Mr. Ratne. It all adds together. 

Mr. Ceiier. It adds to the popularity of the song. 

Mr. Ratne. Aid of this sum, I could only guess how much would 
be attributable to the stimulation from the jukebox plays but I suppose 
half of it may be attributable to it. 

Mr. Cevter. But you do not know whether it is a half; that is a 
guess ? 

Mr. Rarne. That is a guess. It would be very hard to prove it; 
from observations we would say about half. 

Mr. Cretier. I never go to places where they have jukeboxes and I 
never have played one, but I know that I buy lots of records, not 
because of jukeboxes, 

Mr. Rarne. And I do, too, Mr. Celler. 

Mr. Bryson. You both apparently do not go out much. 

Mr. Cecier. We go to the right places. 

Mr. Rane. Well, there is some added income, but I am not passing 
judgment on whether it is enough or not. 

, Tahacunes it is through the side door, if you please. So, if you 


have to meet the problem, I think that in fairness you have to look at 
the performing right and see what it should be or should not be. 
Mr. Center. Let me make a premise upon which you may agree or 


disagree. 

Assume that jukeboxes do help make a song popular. Of course, 
other media also help to make it popular. Assume whatever extra 
cost there may be to your company can be reasonably passed on and 
without much ado. 
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I do not know whether you will agree with those premises or not, 
but assume that you agree, even if they are not true. Would you be 
willing then to accede to a proposal that when a record is used for 
jukebox operation that there should be an additional emolument paid 
for the benefit of the composer and the author / 

Mr. Raine. Well, I am not trying to evade your question, Mr. 
Celler. The assumptions are rather strong ones and I have a very 
abiding feeling that the burden of manufacturing and maintaining 
these would be so great that I have grave doubts, if that were the 
method, whether we would make any records for jukeboxes. I really— 
this is on the spur of the moment, but it occurs to me that we might well 
not make any at all. 

Mr. Cetter. Well then, others would step in and make them. 

Mr. Raine. Lam not sure that they would, Mr. Celler. 

Mr. Wituis. May [ask a question at this point / 

Mr. CeLier. Sure. 

Mr. Witiis. You are now talking about the additional expense 
which would be involved if you followed the procedure that contem- 
plates different standards or different labeling ¢ 

Mr. Ratner. Yes. 

Mr. Wituis. That is what you are directing your remarks at? 

Mr. Raine. Yes; that is true. 

Mr. Wituts. Now, I can well see that vou might and no doubt would 
have an additional manufacturing cost, unquestionably; and it might 
be difficult to pass that additional cost on to the public. 

On the other hand, suppose we followed the proposal that would 
simply increase the statutory rate from 2 cents to something higher. 
I suppose that you would object to that, but that is not the purpose of 
my question. 

If we did follow the latter course at least the additional expense in 
labeling would not be on you 4 

Mr. Rane. That is right. 

Mr. Cetiter. How much would the additional expense be to label— 
how much is the additional expense to label these three records | indi- 
cating records], one red record, one a green record, and one a blue 
record ¢ 

Mr. Winurs. Pardon me. When I said “labeling,” I did not mean 
a piece of paper, IT meant labeling, distribution, inventories, carry- 
ing on the books, and so on. 

Mr. Ceiier. Well, I mean the labeling is the least expensive, is it 
not / 

Mr. Raine. Certainly, if you isolate that—if you could isolate it. 

Mr. Ceuier. It would cost practically nothing to make the differen- 
tiation between these three labels? Is not one as expensive as the 
other ¢ 

Mr. Raine. I think IT could answer your question fully by telling 
you about the different kinds of labeling. 

We manufacture some groups of records on which we make no 
money and on which in fact we may lose money, and we know we are 
going to lose money, such as the scientific records and such asgpecial 
types of classical music that many people do not want but which ought 
to be in the repertoire. 

Mr. Creter. That increases your good will. 
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Mr. Rarne. That is right, but we probably will not make money 
on it, or we know that we will not and there is a valid reason for 
doing that, there is a reason for getting out heartbeat records, if they 
advance medical knowledge. 

Now, we are not going to take on other groups of records where 
there are small runs and the difficulties of shipping and storing prob- 
lems, if we are going to lose money on it, and basically that is why 
we would have a serious doubt whether we would get into the opera- 
tion, any operation that entailed those things. 

Mr. Ceitver. Well, I draw the following conclusion, that the real 
embarrassment would be keeping inventory. 

Mr. Ratner. And short runs are bad. 

Mr. Cetter. What ? 

Mr. Raine. Short runs would be terribly burdensome. 

Mr. Cetiter. That would be the gravamen of your objection. In 
doing the labeling, you could label one differently than the other. 

Mr. Ratner. That is true. When the record is in the machine the 
labels would go on it. 

Mr. Cetier. I show you these records from Victor. Is there a Victor 
man here? 

Mr. Lerrs. Yes, sir. 

Mr. Ceiier. I would like to ask you some questions. 

Mr. Bryson. Identify yourself for the record. 


STATEMENT OF HOWARD L. LETTS, ASSISTANT GENERAL MAN- 
AGER, PHONOGRAPH RECORD DIVISION, RADIO CORP. OF 
AMERICAN—Resumed 


Mr. Lerrs. Howard L. Letts, RCA. 

Mr. Cetuer. I show you this record. What kind of a record is this 
[handing record to Mr. Letts]¢ Is that one of your records? 

Mr. Lerrs. That is right. 

Mr. Ceiier. Identify it. 

Mr. Lerrs. I would say this is an International record. 

Mr. Cetier. What is the color of it? Hold it to the light. What 
is the color of it? 

Mr. Lerrs. Well, this was—we do not make it any more. 

Mr. Cenier. You do not make it any more, but what is the color of 
it, | mean of the record? Hold it to the light. 

Mr. Lerrs. Blue. I guess we would call it blue, that color, we do not 
have a special name for it. 

Mr. Cenirr. But that is what you would call it, a blue record ? 

Mr. Lerrs. Yes. 

Mr. Ceciter. And what did you say that was? 

Mr. Lerrs. This is an International record. We do not make it any 
more. 

Mr. Ceirer. I see, but it is the color blue completely ? 

Mr. Lerrs. That is correct. 

Mr. (turer. In other words, there is a hole in the middle where the 
label sometimes appears and the record itself is a blue color; is it not? 

Mr. Lerrs. That is correct. 

Mr. Ceiuer. And I think there is a black label on it, is that correct ? 

Mr. Lerrs. That is correct. 
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Mr. Cetier. Now, I show you this record [handing record to Mr. 
Letts}. What is that? 

Mr. Lerrs. That is a popular. 

Mr. Cetter. What is the color of the record ? 

Mr. Lerrs. Blue. 

Mr. Ceiuer. And with a blue label ? 

Mr. Lerrs. That is correct. We do not make this any more, either. 

Mr. Cetier. All right. Now, I show you this record [handing rec 
ord to Mr. Letts}. What is that? 

Mr. Lerrs. That is the collectors’ issue. 

Mr. Cetier. What is the color of that record / 

Mr. Lerts. Black. 

Mr. Cevier. And what is the color of the label—white. is it not ? 

Mr. Lerrs. White or silver. 

Mr. Ceiier. Beige / 

Mr. Lerrs. Well. that is right. 

Mr. Cetier. And I show you this record [handing record to Mr 
Letts |. 

Mr. Lrerrs. This is red. 

Mr. Cetter. And what is the color of the label 

Mr. Lerrs. Red. 

Mr. Cevver. Are all of these records I have shown you vinylite 
records ¢ 

Mr. Lerrs. Yes, sir. 

Mr. Cetier. I now show you this record [handing record to Mr. 
Letts|. Is that different than any of the other records I showed vou ? 

Mr. Lerrs. This is black, with a blue label. 

Mr. Ceuier. This is a different blue, than this one [indicating ree- 
ord]; this one is different than the other one, is it not ? 

Mr. Lerrs. That is correct. 

Mr. Cevuer. It is a different shade of blue than the record that I 
showed you before ? 

Mr. Lerts. That is correct. 

Mr. Cevier. This is a light blue and the other record was a dark 
blue. 

I show you this record called the Bluebird Series. What color 
record is that / 

Mr. Lerrs. Black. 

Mr. Cetuer. And what is the color of the label on it ? 

Mr. Lerrs. Blue. 

Mr. Ceuuer. And I show you this record [handing record to Mr. 
Letts]. 

Mr. Lerrs. Green. 

Mr. Center. What is the color of the label / 

Mr. Leits. Green. 

Mr. Cruuerk. In other words, the green of the record is a different 
creen than the green of the label 4 

Mr. Lerrs. That is right. Again, we do not make this record, 

Mr. Bryson. You must have a lot of obsolete records. 

Mr. Ceitier. We bought these in the Liberty Music Shop in New 
York only a few days ago, these records [indicating]. 

Mr. Lerts. This is cerise. 

Mr. Ceitier. What is the color of the label ¢ 

Mr. Lerrs. We do not make this anymore. 
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Mr. Cevter. How many different records have I shown you—there 
are eight different records, is that correct ? 

Mr. Lerrs. That is correct. 

Mr. CeLLer. How many of these records are you making now? 

Mr. Lerrs. Three. 

Mr. Cetier. Which are the three that you are making? 

Mr. Lerrs. Well, we have three types. There is a red seal, and a 
black record and a children 

Mr. Cetier. What is meant by that? 

Mr. Lerrs. Well, the children’s series. 

Mr. Cetier. Are the records themselves that you now make of differ- 
ent colors? 

Mr. Letts. No, sir. Those three are [indicating]. 

Mr. Cexxer. In other words, there are only three colored records that 
you make ¢ 

Mr. Lerrs. And the reason—I want to get this in now—the reason, 
we stopped making them was it was too expensive to do it. That is 
why we stopped, we could not afford to do it. 

Mr. Cretier. On the three different colored records that you make— 
when you say colored, do you mean a colored record or label? 

Mr. Lerrs. Record and label. 

Mr. Center. So that you might have a number of variations of that 
in the sense that you may have three different colors, say, by having 
a black label on the three and you might have three different colors by 
having a red label on the three and—— 

Mr. Lerrs. No, we have three different types and we have the three 
label departments. ‘There is the popular—— 

Mr. Wituis. What is the color? 

Mr. Lerrs. Black with a blue label; and a red on red; and we have 
the children’s, the label is yellow, sort of a yellow. 

Mr. Cretier. So actually the different kinds of records you have got 
when you get to considering the color, you consider the color of the 
record and the color of the label, and when you do that, how many 
possible combinations do you have ¢ 

Mr. Letrs. We have three types of records 

Mr. Cevtter. Three types of records as to color and three types of 
records as to labels, is that it ¢ 

Mr. Lerrs. That is right. 

Mr. CeLier. So there is a possibility of nine different combinations. 

Mr. Lerrs. But not of the same selections. 

Mr. Ceixier. I do not mean that, but there are nine when you take 
into consideration the labels ? 

Mr. Lerrs. One. 

Mr. Cetter. What do you mean? 

Mr. Lerrs. One type for a selection. In other words, you would 
only—— 

Mr. Cetier. Wait, now. How many—you have records having 
three colors / 

Mr. Lerrs. That is right. 

Mr. Creuver. The body of the record itself is three colors ? 

Mr. Letrs. That is right. 

Mr. Cetier. Well, let us take them as A, B, and C for purposes of 
argument, 

Mr. Lerts. Fine. 
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Mr. Cevter. Now, on the A records, how many possible colored 
labels do you have on the A records? 

Mr. Letts. We just have one. 

Mr. Cetier. And how many possible colors on the B records? 

Mr. Letts. One. 

Mr. Cetier. And the same with C? 

Mr. Lerts. Correct. 

Mr. CeLier. So there are only three combinations you could pos- 
sibly have now ¢ 

Mr. Lerrs. That is right. 

Mr. Ceiiter. You do not vary from that ? 

Mr. Letrs. That is right. 

Mr. Cetier. Is there a Decca man in the room ? 

Mr. Crumpacker. Before you go to him, are these records all 
vinylite ¢ 

Mr. Letts. That is right. 

Mr. Ceiier. Has the record industry generally turned to vinylite 
exclusively ¢ 

Mr. Lerrs. I think there is a gradual trend. The percentages will 
yary by companies. 

Mr. Cetrer. But it looks, does it not, as if eventually they will get 
away from the others / 

Mr. Letts. Well, it will be many, many years before they will. 

Mr. Cenxer. I would like to ask the Decca man some questions. 

Mr. Bryson. Identify yourself for the stenographer. 


STATEMENT OF SAMUEL YAMIN, SECRETARY, DECCA RECORDS, INC. 


Mr. Yamin. My name is Samuel Yamin and I am secretary of 
Decca Records, Inc. 

Mr. Ceier. I show you this Decca record [handing record to Mr. 
Yamin|. Will you identify it, please ¢ 

Mr. Yamin. It isa Decca red label record. 

Mr. Cetier. What is the color of the record itself ? 

Mr. Yamin. Black. 

Mr. Cetzer. That is a shellac record, is it not 4 

Mr. Yamin. No. 

Mr. Cetter. What is it / 

Mr. YAMIN. That is a vinylite or 4 semivinylite record. 

Mr. Cexxer. In black ¢ 

Mr. Yamin. In black. 

Mr. Cetier. I show you this record {handing record to Mr. Yamin]. 

Mr. Yamin. That is our gold seal classical record. 

Mr. Ceiier. And is that vinylite/ 

Mr. Yamin. That is a vinylite compound. 

Mr. Cetier. That is a black colored record itself? 

Mr. Yamin. That is right. 

Mr. Cetxer. I show you this record [handing record to Mr. Yamin]. 
Identify that for us. 

Mr. Yamin. That is our faith series. 

Mr. Cenier. Is that f-a-i-t-h?/ 

Mr. Yamin. Yes, faith, a religious record. That is what we call a 
shellac record. I say we call it that. It does not actually have any 
shellac in it. 
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Mr. Cetier. Do you want to amplify that? Ido net want anybody 
to be accusing you of misrepresentation. 

Mr. Yamin. Well. evervbody in the record business knows the 
history. We do not advertise it as shellac but in the industry we call 
it shellac because originally this type of record was shellac. 

Mr. Cetier. Off the record. 

(Discussion off the record.) ' 

Mr. Ceuiter. What is this record | handing record to Mr. Yamin]? 

Mr. Yamin. This is a black label. We call it our personality series 
and it is also a so-called shellac record. 

Mr. Center. So you have four different kinds ¢ 

Mr. Yamin. We have four different kinds. 

Mr. Cenxer. Is that the total number ¢ 

Mr. Yamin. I think so. 

Mr. Cecter. You do not have any other different colored labels? 

Mr. Yamen. I do not know of any. 

Mr. Cetier. Tam sorry for this interval of interruption. 

Mr. Bryson. That is all right. 

Proceed with your statement, Mr. Raine. 

Mr. Ceiuer. First. off the record. 

(Discussion off the record.) 


STATEMENT OF KENNETH E. RAINE—Resumed 


Mr. Raine. Mr. Celler, with respect to Victor’s many colored vinyl- 
ite records, I should like to say what Mr. Letts may have had some 
hesitation in saying, that Victor lost what is known in Tin Pan Alley 
as a bundle before they finally gave up making a lot of different 
colored records, because the cost was tremendous. I know that to be 
a fact and that is why basically we make black records. We have got 
to keep the cost down. 

I just wanted to make that point. Mr. Letts said that they quit 
making them because they were losing money. I know that we used 
to buy serap vinylite up in Bridgeport and make black records out 
of it. 

Mr. Ceiuer. I do not want anyone to gather from my questions 
that I or any member of the committee, either the subcommittee or the 
full Committee on the Judiciary, wants to put any extra burdens on 
anybody. 

We want to try to approach justice, but you cannot measure that 
with a precision-like instrument, that cannot be done, and there has 
to be something in the nature of give and take, and we believe that 
some measure of give and take should be shown by everybody here. 

Mr. Ratner. We feel very strongly, Mr. Celler, that the copyright 
owner and ultimately the composer and author have to be fairly com- 
pensated, and we would meet openly and forthrightly, any question 
of the adequacy of the compensation to them. 

However, we do not feel that this is getting to it forthrightly. but 
that it is coming around the corner, and it does put the kind of a bur- 
den on us that would just slow down any manufacturer in the market 
for jukebox records at least to a walk. 

Now, I do not know whether that is what you want, nor whether it 
is good or bad, but it would tend to do that not only to the manufac- 
turer but in the handling of these records by distributors and dealers, 
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I can see where that will pretty nearly make them throw up their 
hands. 

Mr. Wituts. Let me say that I think that the last two or three ques- 
tions have finally hit at the real mark. 

We received evidence from the jukebox operators. We first re- 
ceived evidence from the authors and composers in a very general way, 
that they deserve more remuneration. Then we received evidence 
from the jukebox operators that they could not afford to pay that. 
Then we received evidence, or are receiving it now from the manu- 
facturers, that they cannot afford to pay. 

Now, approaching this thing from a legal point of view it seems 
to me ultimately the burden of proof should rest upon those that are 
claiming the right for greater compensation, or it seems that way up 
to now to me because my mind is not completely satisfied on that. 

Mr. Bryson. Will you proceed with your statement now, Mr. 
Raine? 

Mr. Ratner. This pertains to the third alternative. We have cov- 
ered some of it, but 1 will pick up here on it again. 

We are not the user of the performing right, but we are expected 
to make the payment for its use. Apart from the injustice of this 
burden on the manufacturer I do not know how he is going to admin- 
ister the provision. A special label seems to be called for. Is Con- 
gress going to pass upon the form of a label and upon the penalties 
for its false reproduction’ Can a provision be enforced that labels 
must be visible when most machines are so designed that only the edge 
of the record can be seen, except for the record being played? Is it 
really expected that each of thousands of dealers, distributors, and 
manufacturers must keep two stocks of supply on hand for each rec- 
ord—one to be sold for use in homes and one to be sold for coin- 
machine operation? Without arguing whether it is good or bad to 
impose a charge upon coin-machine operation, it is unreasonable to 
make the record manufacturer a medium of collection. Without ar- 
guing whether it is good or bad, there is certainly an easier way of 
making a charge upon coin-machine operation. To set up a precise 
machinery of collection, policing, and enforcement—as alternative 
three tries to do, is a departure from the traditional position of Con- 
gress which usually creates rights without attempting to set up com- 
plex machinery for payment. If the Congress determines that relief 
or remedy is needed, then problems of administration, or rates and 
payments, and policing and collection, can be left to the two inter- 
ested caadiaeraiie operators of coin machines and the proprietors of 
performing rights. The introduction of the record manufacturer 
does not simplify the problem but immeasurably complicates it. 

Mr. Crcumeacker. Mr. Chairman, may I ask a question ? 

Mr. Bryson. Yes, Mr. Crumpacker. 

Mr. Crumrackrr. How many different issues of this Popular Series 
record did your company put out? I mean this red label—this is 
your popular series ? 

Mr. Ratner. That is true. 

Mr. Crumracker. How many issues of that did you put out last 
year, approximately ? 

Mr. Ratye. You mean how many of that particular record did we 
make ¢ 
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Mr. Crumracker. No; I do not mean production; I mean different 
selections, approximately. 

Mr. Ratner. Well, it is a guess but I think for the purposes of your 
question it will not matter how close I am. Perhaps 200, maybe 250. 

Mr. Crumpacker. Well, you previously stated that about 50 of 
your records were used exclusively in jukeboxes. 

Mr. Ratner. Yes. 

Mr. Crumpacker. And do any of your records other than these 
red label popular records ordinarily find their way into jukeboxes ? 

Mr. Rare. I would say not. I just make one exception but it is, 
I think, immaterial for this question. We have used a few records 
recently, the Okeh label, which is an old established Columbia label. 

We have not used it very much. The record sells for the same price. 
We may or may not continue to use it, but for the purposes 

Mr. Crumpacker. Well, with specific reference to the green or blue 
label, would they go to the jukeboxes? 

Mr. Ratner. Well, I think that it would be very unlikely that those 
green or blue records would go into jukeboxes. 

Mr. Crumpacker. Well, of the 50 or so that found their way into 
the jukeboxes, they were of the red label or the Okeh varieties? 

Mr. Ratner. Yes. 

Mr. Crumpacker. Could vou give me approximately your total sales 
of your popular red label records last vear ? 

Mr. Raine. I do not know how it breaks down. We ean easily find 
out, but IT do not know how it breaks down. I know what our total 
sales in dollars were. Mr. Crumpacker, but I am not sure how it would 
break down. 

Do you mean the units or total dollar sales? 

Mr. Crempacker. No: I mean the units. 

Mr. Ratner. Yes. It is still more complicated then, because our 
LP vinylite record, as you may know, has a number of selections on 
it that would not be used in a jukebox. 

Mr. Crumpacker. Well, I was not speaking of either the 45 revolu- 
tions per minute or the LP, I was only speaking of the 75 revolutions 
per minute, 10-inch record, popular record. 

Mr. Ratner. Well, I am guessing on the breakdown: I suppose 8 or 
10 million. 

Mr. Crumpacker. Well, could you give me any kind of a guess as 
to what your total of these green and blue label masterworks records 
were in unit sales? 

ar. Rarne. Blue label is our other big category of records. We 
have an extensive masterworks catalog, most of w hich goes on the blue 
label, so possibly half of our business, if that is close enough, would 
be on our blue label classical category. 

Mr. Crumpacker. Half of your total record sales are of the classical 
variety ? 

Mr. Ratner. Yes. 

Mr. Crumpacker. But virtually none of those become jukebox 
favorites ¢ 

Mr. Ratne. Virtually none. 

Mr. Crempacker. Well now, I think you have testified that the re- 
tail price of the red label popular records is 85 cents plus tax. 

Mr, Rare. Yes. 
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Mr. Crumpacker. What is the retail price of the classical 10-inch 
75 R. P. M. record ¢ 

Mr. Ratye. I am familiar with the price of the LP, which is almost 
100 percent of the classical catalog. Honestly, I do. not know what 
the Blue Label shellac record sells for now, because we make almost 
none of them. Almost our entire production of classical material is 
on the LP record. 

Mr. Crumpacker. As a matter of fact, this green record, this green 
label (indicating) is a prewar label; is it not ¢ 

Mr. Ratne. We now use green labels on some LP but the classical 
and semiclassical, almost all of it, is on LP. 

Mr. Crumpacker, But, I mean on this standard one, such as I have 
in my hand, is that not prewar / 

Mr. Rare. Let me say it is a semi-classical type of record which 
was most in vogue prewar and if any of them are used now—almost 
all of them are LP records, but some of those are still in circulation 
that were purchased before, but there are not many of them. 

Mr. Bryson. Any further questions / 

Mr. Crumpacker. Yes, can you give me an estimate of how much 
an increase of 2 cents per side in the mechanical royalties paid to the 
holder of the copyright, how much of an increase that would produce 
in the retail sales price of a 10-inch standard-play record, popular 
record ¢ 

Mr. Raine. Well, let me tell you, I can tell vou fairly quickly how 
it stacks up now and I think you can estimate what would happen, or 
perhaps I could. 

On this red Jabel (Indicating) which sells for 85 cents, the whole- 
sale price from us exclusive of the manufacturer’s excise tax, is ap- 
proximately 40 cents. That would be approximately the price, J 
suppose, for everyone, although they have different discounts. 

Of the 40 cents, 4 cents would go to the copyright owner and that 
is an even 10 percent of the base price that we charge. 

Mr. Crumracker. Well, with a normal mark-up then. the incrersed 
cost of 4 cents per record would add up to little more than § cents in 
the retail price ¢ 

Mr. Raine. I suppose 8 cents increase in the retail price, that is 
bound to be it or pretty close. 

Mr. Wiuuts. Well, the mark-up from the manufacturer’s level is a 
little more than 100 percent that is passed on. 

Mr. Raine. That is true. There are some collateral considerations. 
I do not think that you can gloss them over. If vou doubled the 
mechanical royalty, I do not know what you would do about the 
artist, you would have to do something—vour excise tax goes up. 

Mr. Wiis. There has been a lot of talk about home users of rec- 
ords not being required to pay an additional sum. 

Now, disregarding all conventional principles of performance 
rights, do you think it is proper for the home user of a phonograph 
record to pay something to the composer of the music for the use of 
it and the enjoyment he gets from the record ? 

Mr. Rane. Certainly. 

Mr. Wiiuts. They always have been paying, since 1909, they have 
been paying. , 

Mr. Raines. Well, this 4 cents of our costs has been in that record 
for a great many years and is paid by the home user. 
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Mr.Winuis. At a rate fixed in 1909 in terms of 1909 dollars. 

Mr. Rarnes. Let me also say, if I may, it was also fixed in terms of 
1909 production. I dare say that 1,000 records in 1909 would be a big 
sale. One thousand times 2 cents would be $20. Today, if a record 
goes well, comparable to the 1,000 in 1909, it would mean that ther 
would be 1,000,000 today and the royalty on that at 2 cents would be 
about $20,000, 7 

Mr. Ceiier. Well, that always holds good for all changes in value. 

Mr. Raines. I think that the two things to a certain extent balance 
off, Mr. Celler. Because this is mass production, volume has brougli 
up the compensation a great deal. 

Mr. Center. Was the “jukebox invented in 19094 

Mr. Rarne. I do not know anything about it. 

Mr. Ceiter. Well, you know it was not invented in 190974 

Mr. Rane. I do not know anything about it. Lf you say it was, | 
will take your word for it. 

Mr. Cetter. Well, do you not think that Congress when it iegislated 
in 1909 never had any contemplation of the jukebox, if ic had not 
bin invented then ? 

Mr. Ratner. I really do not know. There is no use in my expressing 
any opinion on it. 

Mr. Wittts. That is a very controversial question. 

Mr. Cetiter. There was no jukebox, as far as we know. 

Mr. Wiis. Not as we know it today: no. That is the true an 
swer. On the other hand, there is some evidence of some coin-operated 
machines, 

Mr. Crumpackenr. There were jukeboxes; I have seen them in miu 
seums in California, 

Mr. Cetter. With earphones? 

Mr. Crumracker. No, you can hear it all over. 

Mr. Cetier. Off the record. 

( Discussion off the record.) 

Mr. Crumpacker. You stated in your prepared statement here that 
you did not think it would be possible for a label on a record to be so 
made that it could be visible in a jukebox except when the record is 
actually being played, I believe. 

Mr. Ratner. That does seem so, from my observation. 

Mr. Crumracker. Well, do you think there is any way in whieh : 
record could be marked so you could readily ide ntify it ina po ll 
without going to the ag of playing it? 

Mr. Rarye. Well, Mr. Crumpacker. “the permanent means of ident! 
fication now and for many years has been the label. At the moment 
I cannot visualize how it could be successfully marked. I suppose 
someone could dream up something. 

Mr. Crumpacker. Is it not a fact that jukeboxes have a metal ring 
that goes around the circumference of the record so that you canno! 
see any part of the record / 

Mr. Ratne. It seems that way; I have seen them. 

Mr. Crompacker. That is all. 

Mr. Bryson. Mr. Willis? 

Mr. Writs. As a matter of practice, how does the manufacturer 
handle the collection and distribution of the statutory charge of : 
cents per side per record ? 
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Mr. Raine. We make contracts with the publishers who contro! the 
mechanical rights to pay them a royalty which usually is 2 cents 
and as the records are manufactured and shipped out of the plant, 
they are counted and that count is converted into the royalty and at 
quarterly intervals we send checks to the publishers for the amount 
of their royalty. 

Mr. Wu.us. All right now. How, in selling your records, and I 
am talking now of quantity sales to jukebox operators or to other dis- 
tributors or to retailers in different communities and the wholesalers 
themselves are retailers sometime, and so on—how do you show this 
statutory royalty on your invoice? In other words, do you show it 
separately ¢ 

Mr. Raine. We do not show it. We sell to distributors. 

Mr. Wiiuts. Yes. 

Mr. Rarnxe. Forty or fifty distributors throughout the country, and 
we sell to them, and the price that they pay includes the royalty, 
it is the whole package of cost which is not broken down. 

I. think the only breakdown as I recall it, Mr. Willis, is the manu- 
facturers’ excise tax. 

Mr. Wituts. In other words you do not show in your billings this 
statutory charge of so much per record / 

Mr. Raine. No, we do not. 

Mr. Wiis. Separately. 

Mr. Ratner. We do not. 

Mr. Wiis. Since you do not separately show this statutory charge 
in invoices, then I judge you treat it in your business as you do your 
other manufacturing costs. 

Mr. Raine. True. 

Mr. Wiutuis. Whether it be labor or overhead or so on. 

Mr. Raine. That is correct. 

Mr. Wiis. I do not want to pin you down, but is it not fair for 
me to assume as a practical proposition that that statutory charge is 
ultimately passed on to the consumer—and I think it should be. 

Mr. Raine. Yes, it is. 

Mr. Wuais. All right. 

Now. getting at the problem a little differently from Mr. Crum 
packer’s questions and forgetting the niceties of it. you must have 
figured or industry must have figured or someone must have figured 
out how much this statutory charge means to the authors and com- 
posers in gross. Is it $1,000,000 or $2,000,000 or $5,000,0007 There 
are bound to be some generally accurate figures on it. Where are 
they? How much is that amount? 

Mr. Raine. Last vear we paid $1,250,000; Columbia paid. 

Mr. Bryson. And your company is one of the largest companies. 

Mr. Ratner. Yes. 

Mr. Wiis. Well now, let us get at it this way, because that is the 
only thing that might be wortli while to a congressional committee. 
Ilow much does it amount to all told from every source? You say 
$1,250,000. What about your conferees in the manufacturing field / 
How much did they pay? What is the total fee ? 

Mr. Ratner. I do not know, but I told you what we paid. I know 


that. 
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Mr. Winuis. All right. Now, Mr. Letts of RCA said the other day 
in his statement that according to a brief filed with the Office of Price 
Stabilization on June 29, 1951, five record manufacturers paid almost 
$30,000,000 in mechanical royalties to copyright owners during a 
similar 5-year period, 

Now, that is a general statement but if these are the figures in the 
record, Iam going to have to divide that by five and come to the result 
of $6,000,000 a year by these five record manufacturers. Are there 
not more than five? Is this the whole story ? 

Mr. Rane. I think you can safely assume, Mr. Willis, that the figure 
which I gave you as a definite figure represents approximately one- 
fifth. I think the figure I gave you of my knowledge ties in quite 
accurately with the over-all figure here. 

I should say that we represent about a fifth of the production. Five 
times $1,250,000 would be $6,250,000, which is the figure you have just 
used, 

Mr. Wirxis. Well, I suppose there are representatives of the other 
interests in the room, and I hope before these hearings are concluded 
that these figures will either be explained or combatted, denied or 
admitted: but, unless that is done, I am going, for the sake of vou 
gentlemen, to assume that what you are saying and what Mr. Letts 
said is about correct. 

Mr. Raine. All right. 

Mr. Witiis. Mr. Letts is making a definite statement. 

Mr. Lerrs. The figures were submitted to an independent public 
accountant by the five companies. None of us knew what the others 
submitted, and that is a total which can be referred back to that publie 
accountant firm and they will give a certified statement the same as to 
the Office of Price Stabilization: so there could be no doubt about it. 

Mr. Wiis. Of course, you used a word that destroys or weakens 
your sentence. You say that five record manufacturers paid “almost.” 
That leaves it hanging in the air again. I wish that someone 
would—-— 

Mr. Ratner. Well, I would like to put it in. If I had a pencil, Mr. 
Willis. I could eive it to you. 

Mr. Bryson. | wonder if we can move along. 

Mr. Raine. Let me give you a sheet which has the figures on it. 

Mr. Winns. Why do you not offer it as an exhibit 

Mr. Ratner. Yes: I will put it in the record. 

Mr. Winurs. And what you are putting in the record is what ? 

Mr. Ratner. A statement of the combined operations of the five 
record manufacturers for each of the 5 years ended December 31, 1950. 

Mr. Wituts. And that statement which is marked “Exhibit B” was 
submitted to whom 4 

Mr. Ratner. This statement was submitted to the Office of Price 
Stabilization. 

Mr. Winuts. Well, then, we have a right to assume that the state- 
ment is accurate. 

Mr. Bryson. It may be put into the record. 

(The statement referred to is as follows :) 
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Exursit B 


Statement of combined operations, 5 record manufacturers, 


5 years ended Dec, 31, 1950 
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each 


439 


the 
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11, SOM), F 
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34,844, 000 
3, 956, OOO 
4, 470.000 
6, OSS, O00 

15, O00 


In his statement the other day Mr. Letts used this 


I might also point out the trade press Billboard reported that ASCAP collected 
$14,000,000 in public-performance fees alone in 1951, which was the highest total 


in its history. 


I do not know whether there are other figures in the record, but this 
is the highest that there is in the record, and if there are interests that 
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disagree with that statement, I wish they would come forward to ex- 
plain or combat those figures. 

Now, every time we talk about comparing the situation as it existed 
in 1909 with today’s situation, one side says, “Well, the dollar today 
is worth much less than the dollar in 1909.” 

Then the other side says, “Yes, but in 1909 you did not have as many 
records sold.” 

So, here we are Between two statements that again leaves the thing 
in the air. Would anyone be good enough to go back and see how 
much was paid to the authors and composers from 1909 to date? Let 
us get at the figures. Unless that is done, the record is not going to 
be complete. 

That is all. 

Mr. Bryson. Are there any further questions? You had finished 
your statement ¢ 

Mr. Raine. Yes; I had, Mr. Chairman. 

Mr. Bryson. All right. Our next witness is Mr. Frank Walker 
of M. G. M. Records. 


STATEMENT OF FRANK WALKER, GENERAL MANAGER, 
M. G. M. RECORDS 


Mr. Bryson. Do you have a prepared statement, Mr. Walker? 

Mr. Waker. No: I have not, Mr. Bryson, and if I had I think I 
would change it completely after this morning. 

Mr. Bryson. Wil] vou give your name and so forth to the steno- 
grapher? 

Mr. Waker. Frank Walker, general manager of MGM Records. 

Mr. Bryson. All right. sir; will you proceed ? 

Mr. Wanker. I am 20 years older than the original Copyright Aet 
of 1909, and IT have lived with it in perfect harmony for 33 years in 
the record business. That time has been devoted between Columbia 
records, RCA Victor, and MGM records. 

I do not come here to defend any specific group, and in view of the 
time element [ will be as brief asT can. I would like to have taken the 
time this morning to talk about vinylite. I brought out the first 
vinylite record, and I would like to talk about it and I would like to 
talk about a lot of other things, but I do not think that is important at 
this time. 

I think we are talking now about changes in the basie copyright 
bill, which is 43 vears old. Now, my feeling is that if vou make a 
change of that sort or contemplate such a change, you have to look 
at it very, very carefully to see whom it will help and whom it will 
hurt. 

Now, I have heard nothing this morning said about what constitutes 
a phonograph record, and that is the thing that we are talking about, 
the phonograph record. If there were no phonograph records, there 
would be no problem before you. 

Now. a phonograph record I would like to divide into four sources. 
I would like to say that, first of all, somebody has to sit down, some 
genius or near-genius or sometimes just a hopeful. He sits down and 
he writes a song, and that is No. 1. 
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Then, you have to have No. 2, because, now that you have the song, 
the words to the song, you have to have words and then music, but 
when you have them still you cannot do too much for 95 percent of 
the people, because 95 percent of the people cannot read music or play 
it. It would still be just sheet music, and if you had dropped that 
sheet music behind the lines to the soldiers during the last war, that 
sheet music would not have been very entertaining. 

So, the next contributing fellow is No. 2. You have got to have an 
artist, either an instrumental artist or a vocalist. He has to contrib- 
ute his part; but, after he has done that, even that is not enough. You 
still have got to go and engage musicians, and so you have three sep- 
arate groups; and yet nothing has happened nor will happen until 
you introduce the fourth group, which is the phonograph-record 
company with the studio and the trained engineers and so on; then 
produce the records and to distribute them and to get them to the 
public. 

So, there are four people or four groups involved, not just one. 
Without breaking it down into the various alternatives at all, the 
point in my mind is that no one is thinking about three of them in 
these hearings, these hearings are thinking only of one group. 

Now, some of the publishers and composers are my very best friends. 
The law of 1909 certainly did not make many millionaires nor did it 
send any people to the poorhouse. 

What I want to see is not legislation which brings results to just 
one group out of this four. How about the artists? How about the 
musicians? How about the recording companies themselves who 
bring all of these other groups together and make a record possible ? 
There are four groups involved and that is what we ought to be talk- 
ing about. But here we are talking about only one. 

I do not think we can come out with any kind of legislation this 
quickly 

Mr. Bryson. But, Mr. Walker, we have held extensive hearings 
heretofore. 

Mr. Waker. Yes, sir. 

Mr. Bryson. On the other features to which you have made refer- 
ence. 

Mr. Waker. Yes? 

Mr. Bryson. And this specific inquiry is related only to the record 
angle. Of course, it is proper that we synchronze the whole problem. 

Mr. Wavker. That is right; it has to be that way. 

Mr. Bryson. And it is a very involved matter. It is confusing to 
you gentlemen, who have lived with it for 30 years or more. 

Mr. Waker. That is right. 

Mr. Bryson. And so you can imagine how a country Congressman 
would feel. 

Mr. Warxker. Well, you must remember this, that you are not deal- 
ing with an industry manufacturing soap. You are dealing with an 
industry of a cultural nature, cultural characteristics. It falls into 
the category of books and so on. 

Now, I don’t know, and I may be wrong, but I think that the author 
of a book that finds its way into a rental library which gets 2 cents 
or 3 cents a day and I do not know how many times that book is rented 
out, I do not believe that author gets any additional compensation, 
other than from the sale of that book. 
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I am not asking for anything; all I am asking is that we look at it 
us a broad subject. The other gentlemen will cover it in detail but 
I think it requires a great deal of study from the over-all angle, from 
all sides, before we can go into this too deeply and proceed to take 
away a thing that has worked as well as it has for so long. 

I am in favor of rights, and I am in favor of modernization, for 
that matter, and I am in favor of getting all of the so-called 1952 
midget dollars that I can; Iam in favor of that. I want my part of 
that because we too are contributing, the record business is contribut- 
ing and deserves it. 

Mr. Harris. If I may interrupt you—— 

Mr. Wacker. Yes. 

Mr. Harris. When that book or novel is made into a play and that 
play is played or performed, are there not certain performance roy 
alties paid to the author ? 

Mr. Wacker. Yes; but that is not the same at all. 

I will give you an example. There are as many as 180,000 playings 
of phonograph records each day on radio station turntables. ‘Those 
records are used in the advertising of all kinds of products, for adver- 
tising false teeth or whatever you need to buy and—— 

Mr. Harris. And a performance right is paid for on all of those 
records ¢ 

Mr. Wanker. Only because the radio station las a performance 
right for the music itself. 

Mr. Harris. Yes. 

Mr. Wavker. And they have thrown in the record along with it, but 
it did not belong to them, it belongs to us and we get nothing from 
that at all. 


All other countries in the world pay a performance right to the 
recording companies. We get nothing. 
My contention today is that in these hearings we are thinking of 


one special group which is only one part of four contributing groups. 

Mr. Harris. You feel you should be entitled to a performance right 
on that record, too / 

Mr. Waker. If somebody else gets it, we want ours because we have 
our share in producing it, we are doing our part the same as the artist 
and the musician and the composer. 

Mr. Harris. Then you do recognize a performance right ? 

Mr. Waker. I do. I definitely recognize it. It is an over-all thing. 
I do not recognize it when it is limited to any specific group. 

I say that a study should be made of this whole problem and it could 
not be done in 8 weeks or 3 months. It takes time and it takes the 
interest of the composer, of the artist, of the musician, of the recording 
company, to join in that. 

Mr.. Harris. Well, can you not contract for that right when you 
purchase the music 4 

Mr. Wavker. What right? _ 

Mr. Harris. The performance right. 

Mr. Waker. No. 

So, my only feeling today is that we are taking a specific group and 
looking at it and trving to find the means of correcting that and leave 
out of consideration all of the three other groups involved. It needs 
a study and a long and careful study. 
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Mr. Harris. Do you have the performance rights of your artists 
under contract 

Mr. Wanker. Only insofar as that record is concerned, only with 
respect to the record and 1 do not control that performance right from 
that time on. You will find it on the radio, you will find it on the 
street corner, and so forth. We cannot stop that. We have no way of 
controlling, none whatsoever. 

Mr. Harris. That is, you have no way of controlling the artist’s 
performance ¢ 

Mr. Waker. That is correct. 

Mr. Harris. On the radio? 

Mr. Waker. That is correct, on the radio or anywhere else, even 
the phonograph record, am I right, gentlemen on the legal staff ¢ 

We have no rights whatsoever and yet we are the contributing 
parties that take the three other basic ingredients and make the cake. 

We have no control rights the moment the phonograph record is 
made, insofar as the manufacturer is concerned, it becomes public 
property. : 

The only hope of revenue we have is from the actual sale of the 
record itself and the small item of profit we might make from that. 
That is our only profit, and yet I am going to be modest enough to 
say that I think that we can take credit equally as much as the other 
three elements I mentioned. 

It certainly is not an economical thing, to establish recording 
studios. It is not easy. We may have one or two composers. We may 
have one artist. We might have 10 musicians or as many as 13 or 14 
people, individuals involved in the making of the record up to the point 
of the phonograph company, and then from then on you really go into 
labor, you get into real employment. 

We have a phonograph record, and that is the subject we are talk- 
ing about and supposed to be talking about, but I do not like to see 
it confined to one group. I would like to see a study made of the 
over-all thing, and that study made by the people most interested. 

As Mr. Willis has so accurately said, if somebody has got the proof, 
then produce it. It is our job to help to prove or disprove the facts, 
and as a last word I will say that the composers and the artists and 
the musicians and the manufacturers should have a general get- 
together on this, and they cannot do that overnight. 

Mr. Harris. Do you have any snap judgments ? 

Mr. Waker. I have no snap judgment. I have learned in all of 
these 33 years dealing with this subject, and with every element of it, 
not to make any shap judgments. 

That is why I am saying that nobody else should make snap judg- 
ments either. It is too serious a matter. It may be that this is en- 
tirely too far away from the type of hearing that you want, but I 
think it has some basis of fact. There are other people involved in 
this, not just one group, that are equally interested. The doctor has 
just as much interest In the patients waiting outside as the patient 
that he has at that time in his office. 

Mr. Harris. Then, do you think we ought to call in the other 
patients ? 

Mr. Waker. I do not; no. I think that they ought to get together 
among themselves. ) 

Mr. Harris. Who are the other patients—the publishers? 
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Mr. WavkKeEr. Yes; the publishers, the artists, the musicians, and 
the phonograph companies. 

Mr. Harris. Well, we have the phonograph companies now. We 
have the phonograph companies, and we had the publishers and 
composers. 

Mr. Watxer. That is right. 

Mr. Harris. Now, if we get the artists—— 

Mr. Wacker. I do not think it is going to do any good on the par- 
ticular thing that we are talking about, or supposed to be talking 
about here, because that is only one phase. If it is considered as a 
broad subject, and if it encompasses all features, then I think that 
you could get somewhere, but not if you consider only one phase, 
because I can tell you, and I know human nature, or I should, after 
all of these 33 years, that the other fellows do not like to sit back and 
see somebody else take it all. 

I say that you have to look at. it from an over-all standpoint, and 
if 

Mr. Harris. Well, Mr. Walker, if you will excuse me for inter- 
rupting: 

Mr. Waker. Yes. 

Mr. Harris. We realized when we called you people up here you 
would probably have to make some snap judgments. We knew that 
you were not in a position to have had a thorough and mature con- 
sideration of the problem. 

Therefore, with that in view, could you help us out ? 

Mr. Waker. I have really done that. I have given my views and 
my view is that these hearings are dealing with only one phase, and 
that is not enough. It is a broad subject, and it is best to leave it 
alone until a study of the whole matter can be made. 

Mr. Harris. How long will that take, do you know? What do 
you think ¢ 

Mr. Watxer. I do not know. I can only tell you that the copy 
right law has been in existence for 43 years, and I do not know if it 
will take another 45 years more. It might take 3 months or a year 
or more, but I do not know. 

However, I do know this, that this bill under any alternative does 
not correct anything, it only adds to the confusion and 

Mr. Crumpacker. May I interrupt you ¢ 

Mr. Waker. Well, yes. 

Mr. Crumpacker. Let us put it this way. If it came down to your 
having to make a choice among the three, choose the lesser of the 
three evils, which of these three evils would you prefer ¢ 

Mr. Wacker. Well, that is very much like giving a man who is 
condemned to die the choice of whether he prefers to die by hanging 
or gas or the electric chair. 

Mr. Crumpacker. You consider them all equally bad ? 

Mr. Waker. I would consider that I would eventually die, yes. 
A choice of the methods by which I shall die, if I am to die, I do not 
care about. 

Mr. Harris. How about an honorable death ? 

Mr. Wacker. Well, an honorable death, yes. I have lived an hon- 
orable life, and I hope that I will die honorably. 

Mr. Bryson. Is is your idea that this is such an involved subject 
that all segments of the industry should sit at one table and work out 
some solution ? 
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Mr. Warxer. Well, let me answer it this way: Where did the 
general inquiry come from that caused all of this in the beginning? 
It came from one special group, and when I say that I am speaking 
of some of my best friends, the composers and publishers—it must 
have come from them. So, we are dealing with just one segment 
of a very important industry. 

So, when you find that there are others involved who are equally 
important in that industry, then I think it is time to pause and 
reflect and this is the time, if ever there was such a time, to pause, [ 
do not think there is any question about it. 

I think it is something for the people themselves to get together 
on. I do not think, frankly, that this should ever have been presented 
to you gentlemen. I think it should have been worked out by the 
industry itself, and by the “industry” I mean all the elements that 
go into the making of the phonograph record, which is the bone of 
contention. 

But, it seems to me always that when people have a little difficulty 
in an argument or a disagreement, they resort to the law. 

Mr. Crumpacker. Well, notwithstanding your general opposition 
to the whole subject matter, would you mind giving us a little specific 
information concerning your company / 

Mr. Wa.ker. Which company? My own? 

Mr. Crumpacker. You represent MGM, do you not # 

Mr. Waker. Yes, indeed, and we are a very youthful company, 
I might add. 

Mr. Crumpacker. Do you put out more than one class of record ? 

Mr. Warxer. We are quite unusual. We have one record and one 
label. 

Mr. Crumracker. That is just MGM? 

Mr. Warker. We have our own serial numbers that are put on for 
the purpose of identifying them so that we will know whether it is 
classical or something else. One might be in the 30,000 series and 
another in the 10,000 series. The labels are identical. We believe in 
one label. 

Mr. Crumracker. Do you have a standard retail price for your 
10-inch records? 

Mr. Warxer. Yes. 

Mr. Crumpacker. What is it ? 

Mr. Wacker. In line with the industry, 85 cents plus excise tax of 
4 cents, plus the local sales taxes. 

Mr. Crumpacker. Could you tell me how many different selections 
you put out during the year 1951? 

Mr. Warker. Well, that is a pretty hard thing—— 

Mr. Crumpacker. Well, approximately. 

Mr. Waker. Well, yes. In the neighborhood of 1,000 selections. 

Mr. Crumpacker. All of which appear on the 10-inch standard 
play ? 

Mr. Warxker. That is correct. 

Mr. Crumpacker. Could you tell me approximately how many of 
that number became popular on jukeboxes / 

Mr. Waker. No; I would not say I could. It is like asking how 
many potatoes there are in a hill. I could not answer that. 

Mr. Crumpacker. Do you mean you did not pay any attention to 
whether your selections become popular on the jukeboxes or not ? 
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Mr. Watker. Yes, I do; but then I am interested in all features, not 
just one; and this question of becoming popular on jukeboxes, you have 
to consider many other features—that entails many other factors. 

Mr. Crumpacker. Well, would an increase of 2 cents per side in the 
royalty—mechanical royalty—paid to the owner of the copyright re- 
sult in about the some increase in retail price, as indicated by other 
manufacturers ¢ 

Mr. Watxer. I know nothing about others, but I can give it to you 
for mine. It will increase at least 914 cents to the customer—to the 
eventual customer. 


Mr. Wiis. Why is that? 
Mr. Waker. Because of your write-up to distributors, the write- 


up to dealers, and the other costs incidental to it, and it increases the 
excise tax and many of the other taxes that go with it. 

All of those things would come out usually on a ratio of 214 to 1, 
If you increase by a penny, the retail price goes up 214 cents. That 
is pretty generally true. 

Mr. Wuu1s. Well, is it so with the present statutory rate; am I to 
understand that on those records that bear 2 cents per side, forgetting 
the others, the result is that the ultimate user will have to pay how 
much? 

Mr. Wavker. I would make a little guess, and I would say that if 
the publisher became generous enough and took off all copyrights, we 
would be able to reduce the records by 10 cents to the customer on the 
basis of 214 times. 

Mr. Wiis. Well, that is negative. 

Mr. Watker. Yes. 

Mr. Wiis. You say that if the present statutory charge—the pres- 
ent statutory charge of 2 cents per side—were wiped out, the ultimate 
user would be paying 10 cents less per record ? 

Mr. Warxer. I do not say that they would pay 10 cents less, but 
they could. I cannot speak for the others, but I can speak for myself, 
because that is what it does cost the company, and, as a basic idea, you 
can figure on the basis of 2144 to 1—that is, any time it goes up a penny, 
the customer pays 214 cents more. 

Mr. Brysoxw. Are there any further questions? 

We thank you, Mr. Walker. 

Mr. Warker. I would like to add—I do not want to encroach upon 
anybody’s time; I would rather defer to someone else than go into 
problems such as color and vinylite, which I am rather familiar with; 
I would like to go into them, but I will just accommodate others, but 
IT would like, when this bill comes up again in maybe 3 years or so, 
1 would like to have another chance. 

Mr. Bryson. All right. We wish to thank you, Mr. Walker. 

Mr. Wiuuts. Well, has this bill been up before? 

Mr. Wavxer. I do not know that it has. I have always heard some 
talk—— 

Mr. Wituts. Rumblings? 

Mr. Wacker. Yes, rumblings in the distance. Way up in Vermont 
I hear them. 

Mr. Bryson. Is Mr. Fowler present? 

Mr. Fowter. Yes. 
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STATEMENT OF WILLIAM H. FOWLER, VICE PRESIDENT, CAPITOL 
RECORDS, INC., HOLLYWOOD, CALIF. 


Mr. Fowter. I have a prepared statement. 

Mr. Bryson. Will you give your name and so forth to the steno- 
grapher / 

Mr. Fowrer. Yes. My name is William H. Fowler. Iam vice presi- 
dent of Capitol Records, Inc., a California corporation which manu- 
factures phonograph records. The executive offices of the company 
are in Hollywood, Calif. 

Mr. Bryson. Mr. Fowler, you have a prepared statement? Would 
it suit you if we put your statement in the record and then you make 
pertinent comments upon it? 

Mr. Fowter. Well, I would like to insert the statement in the record, 
Chairman Bryson, but I believe it is important to the hearings and to 
the further consideration of the committee, and if I can go right 
through it hurriedly, without too many questions, I would appreciate 
that. I do not think that the story of the record manufacturers has 
been told connectedly. Although I have only attended two of the 
hearings, 1 am quite sure there is a misunderstanding as to how this 
industry operates at the manufacturing and distributing levels. 

Mr. Bryson. All right, proceed, sir. 

Mr. Fowter. Capitol Records, Inc., which I shall refer to here 
simply as “Capitol,” was formed in 1942, just 10 years ago. In terms 
of sales volume, Capitol has grown to be one of the four larger phono- 
graph companies in the United States. 

Capitol is often referred to in the trade as an “independent”—that 
is to say, Capitol is not also engaged in such allied businesses as the 
manufacture of radio or television sets or receivers. Capitol is not 
in the radio or television broadcasting business nor is it an affiliate of, 
or affiliated with, a motion-picture company. I mention this so that 
you Congressmen will understand that the success or failure of Cap- 
itol’s business must stand or fall dependent solely on how many phono- 
graph records we can sell at a price which will yield Capitol a net 
profit. 

Why are we here today ¢ 

Why do the record manufacturers take a stand in opposition to 
H. R. 5475 and the proposed amendments to the bill? Mr. Kenneth 
Raine, of Columbia Records, Inc., testified before you gentlemen on 
October 25, 1951, as a spokesman for several of our companies. He 
did so because we felt, and still do feel, that if you pass H. R. 5473 
you will deal a serious economic blow to the coin-machine operators 
who purchase a substantial part of our total output of phonograph 
records. 

Our appearance last Friday (March 21) was at your invitation. 
You asked us to tell you what we think of three alternative amend- 
ments to H. R. 5473. We think that each one is a poor proposal for the 
reasons which I shall develop here today. 

As a brief background to the balance of my testimony, I would like 
to point out that our industry is and always has been highly competi- 
tive and secretive. Financial and statistical information on an indus- 
try-wide basis has never been readily available, and uniform methods 
of accounting do not exist to any wide degree. These have not been 
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the practices of our industry. That is why we asked you for 60 days 
to prepare our statements. Notwithstanding our request for such 
time, your committee scheduled the hearing for March 21, and we had 
about 1 week to prepare. We came here on the twenty-first and one 
record company representative appeared before you adjourned. As 
we listened to the questioning of the one witness for approximately 
1 hour, we had the distinct impression that you gentlemen have been 
misled concerning the operations of the phonograph record business. 
Before you go on with your consideration of the Bryson bill (H..R. 
5473) or the three alternate proposals, we would like you to have 
a much clearer picture. 

With that as a background I would like to tell you why we are so 
strongly opposed to any one of your three suggestions to amend the 
Bryson bill—H. R. 5473. 

Towever, because most of the last session (March 21) was taken up 
with the third proposal, I will start with that if the committee please. 

The third proposal presents insuperable administrative difficulties 
and cannot be policed. 

The third seonative (to amend the Bryson bill), yvour chairman 
says, is to replace the last paragraph of section 1 (e)—the compulsory 
license section of the Copyright Act of 1909—to make the public re- 
production of a musical composition on a coin-operated machine a 
public performance for profit if a fee is charged—for admission to 
the place where the reproduction of the music oceurs. The exact lan- 
guage proposed—and IT quote—is : 

If no such fee is cl erged for admission to the place where the music is played 
such reproduction or rendition shall also be deemed a public performance for 
profit by the operator, unless the playing time of the composition is 4 minutes or 
less, and if the part of the instrument (hereinafter in this subsection called the 
record) serving to reproduce mechanically a musical composition is distinctively 
and permanently marked in a manner visible while such record is in such 
machine, as intended for use in coin-operated machines, and if a royalty of 2 
cents for each musical composition reproduced by the record so marked shall 
have been paid by the manufacturer thereof to the copyright proprietor. 

T am no lawyer, and perhaps I may be excused therefore for not 
fully understanding this language. I have been in the record busi- 
ness though for nearly 10 years and because of my intimate knowledge 
of both manufacturing and distributing functions the apparent pro- 
visions of this proposed amendment really staggers my imagination. 

As an example, the suggestion that a special label or indelible stamp 
be affixed during the manufacturing operation, if it is advanced seri- 
ously at all, it is made completely without reference to how phono- 
graph records are made or distributed. The record industry is a mass 
production industry. It produced and distributed during the year 
1951 something over 200,000,000 records on three speeds, with varying 
sizes of center holes in 7-inch, 10-inch, and 12-inch diameters, and in 
various colors and compounds. That represents on the average nearly 
4,000,000 individual records pressed and packed and shipped every 
week in the year at least half of which are what we would classify as 
popular and miscellaneous single records. 

Last Friday Mr. Celler asked the witness: “How many labels does 


your company have?” and again, “What would be the cost of a red 
paper label or a green paper label 7” 

sabe ranerg those questions have no relevancy to what you are trying 
to find out from the representatives of the phonograph record industry 
whom you invited to these hearings. 
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Let me try, in my own words, please to explain to you what is 
involved in making a special label for coin-box operation. First, 
in order to simplify the problem let me make it ene that we will 
talk only about so-called popular single records. These are the kind 
that are played in coin machines. We shall not consider here operas, 
symphonies, or other phonograph records of so-called classical music. 

In any given month Capitol may release as many as 50 new single 
records, which will equal 100 popular songs or tunes, as we call them. 
Just to make the illustration clear, take the following tunes released 
by Capitol on separate records: Wheel of Fortune by Kay Starr and 
Blacksmith Blues by Ella Mae Morse. Each record by the way has 
another tune on the reverse side. These records are made by Capitol 
in two speeds, (1) a 10-inch shellac-type record which revolves at 78 
revolutions per minute; (2) a T-inch vinylite record which turns at 
45 revolutions per minute. The great preponderance of coin-operated 
machines still uses the 78 revolutions per minute shellac-type records. 
The point is, however, that each record is made in two sizes, each a 
different speed. As you can very easily see, the present two speeds 
for single records have automatically doubled our manufacturing 
problems, our inventory and obsolescence problems, and our distri- 
bution problems. 

Now, gentlemen, when we decided to record and release these two 
records, we in Capitol did not know—if these records would sell well; 
that is, become hit tunes; or whether these tunes would be simply 
average sellers: or, whether these tunes would be popular in some 
parts of the country but not in others; or, whether the tunes would 
sell poorly: or, whether a version by any one of our competitors would 
catch the popular fancy and tend to “kill” our reeording of the same 
tune. 

Now then, gentlemen, the point is this—when we release some 
50 single records for this month, we have no way of telling which, 
if any, of these records will be popular in coin machines. We do not 
know whether any of the box operators will buy any or all of these 
tunes; we do not know whether the operators in the South will buy 
these tunes—or whether the operators in the West will buy them, 
since musical tastes vary widely throughout the country. 

Gentlemen, we do not know now—nor do we have any exact way of 
ever finding out after these records are shipped from our factories 
who ultimately buys them or what they may be used for. They go 
from our factories to distributors and jobbers in many cities through- 
out the United States. These distributors in turn sell them to dealers, 
to coin-machine operators, and in many cases, even to firms and indi- 
viduals who not only operate retail stores, but who also operate chains 
of coin machines and who in addition, sell some of the records they 
buy to other firms and individuals for use in coin machines. 

This normal distribution in itself precludes the possibility of pre- 
labeling or prestamping the records at the manufacturers plants, 
since we are not only unable to trace records to their ultimate con- 
sumer, but neither can we tell in advance of actual orders whether a 
record will sell 1,000, 100,000, or 1,000,000 or more copies. We have no 
way of being sure the cojn-machine operators will find the record 
profitable in their locations nor how many, if any, of the total produced 
they may eventually buy. 
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Please believe me, the popular-record business is probably more 
hazardous from a style or public taste standpoint than any other in 
the world. If a tune doesn’t take with the public, or when it dies 
suddenly, any remaining records are worthless—only good for scrap, 
like yesterday’s newspaper. 

At the risk of taxing your patience, I must make it clear to you 
that the third proposal is an impossible one from the standpoint of 
the 2p lg wit gets manufacturer. Phonograph labels are not 
pasted on by hand after the records are made. They are imbedded 
into the records when they are pressed out by hydraulic compression 
molding presses. When those presses are running, they are not pro- 
ducing to fill orders already received. They are actually making what 
we call “floor stock.” That is, we have to try to outguess the market 
demand and build up inventory or floor stock ahead of orders so that 
the orders can be shipped the same day they are received. 

If we did not gamble in this way, we would lose business to our 
competitors if they had their versions of the same tunes ready to ship, 
or as frequently happens, the public demand for the tune may die out 
before delayed shipments reach the consumers. That is why speed is 
so important. 

Theoretically, we could run two kinds of labels on one press, and 
the different colored labels would not, as labels alone, represent any 
added cost. In actual practice, however, it would not work. 

“Why not?” you ask. Because we never know at the time of 
manufacture how many records of a given tune will go into coin boxes. 
We do not know how many 10-inch 78 r. p. m. records will go into 
coin machines, nor how many 7-inch 45 r. p. m. records will be used. 
We can make a guess, but there is already too much guesswork in the 


industry to be healthy. The public’s reaction to a tune is uncertain 
and unpredictable; nor can the life span of any tune be estimated with 
any reasonable degree of accuracy. 

Tam sure you can see from this that the poeeree cree business 


is risky enough without adding further hazards; such as trying to 
estimate how many records of each tune in each size should be pressed 
out with special coin-box labels. 

The phonograph-record business is a mass-production operation. 
It measures its earnings per phonograph nee not in dimes, not in 
nickels, not even in pennies, but in mills. As a matter of fact, gentle- 
men, our standard factory costs are figured to five decimal places. 
We fight constantly to reduce our manufacturing costs by even tenths 
and one-hundredths of mills. 

This third proposal for a special coin-box label would mean a 
wholly new operation. It would add to our problems a whole new 
complicated problem of duplicate distribution. It would add a deadly 
new obsolescence factor to our business. What would you have us 
do with the extra records we pressed with your committee’s special 
coin-box label, but which did not move into the coin boxes? Scrap 
them? That is all they would be good for. Then, you would add sub- 
stantially to our costs—not merely by the cost of a green piece of 

aper for a special label. Your proposal would add extra operations 
in manufacturing, extra operations in handling, extra operations in 
shipping and warehousing, and you would add extra operations at 
the distributor level. Finally, you would add a whole new obsolescence 
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hazard. All those you would add to a business which now figures 
its costs in five decimal places. 

Now let us take another serious phase of the third proposal. A 
trade paper—Billboard, March 15, 1952, page S8—mentions the fact 
that there are at least 98,000 operators of coin machines for playing 
music, and that they collectively own or operate something over 400,- 
000 boxes. I do not know whether this figure is too low or too high— 
we have not had the time or the resources to check this—but let us 
assume for this purpose the figure is accurate. The 400,000 boxes, 
it is safe to say, are in as many different locations. Each coin- 
operated machine may hold anywhere from 10 records to 50 records, 
so that you are dealing with from 4,000,000 to 10,000,000 phonograph 
records in 400,000 locations simultaneously. And don’t forget that 
each record is double faced and contains two tunes. 

Just what branch of the Federal Government or what department 
of ASCAP is expected to examine these millions of records in use 
each week, to determine whether each tune on each record in each 
machine at each of the 400,000 locations carries the distinctive label 
which is the essence of your third proposal 4 

Yet without this fantastic policing operation, who is to prevent 
the coin-box operator from walking into any phonograph-record 
store and buying any phonograph record intended for home use, 
without the distinctive label, aa playing such record on the coin- 
operated machine? What about the type of operation where the 
customer puts his coin into a receptacle on the counter and the play- 
ing machine is at some remote location? Many coin machines are 
placed in the basements or kitchens of restaurants and night clubs 
to be out of the way. The sound still comes over a loud-speaker on 
the wall or in the booth. Will vou have Federal men or ASCAP 
men snooping around like gas-meter readers with flashlights to ex- 
amine millions of records to see if they bear the distinctive label ? 

You may very well wonder if there are some ulterior motives behind 
the opposition of the record manufacturers to H. R. 5473 and the three 
proposed alternative amendments under consideration today. 

Speaking for Capitol, I would say, yes, there are two very strong 
motives, but they are not selfish motives directed solely to the benefit 
of the coin-machine operators and the record companies. We believe 
they work to the benefit of the composers and publishers and to the 
ultimate benefit of ASCAP and the Federal Government itself. We 
are firmly convinced that the coin-machine operators are second in 
importance only to the radio disk jockeys in promoting and exploit- 
ing a new version or a revival of an old tune so that it will <a the 
maximum in consumer sales on phonograph records. Thus the coin- 
machine operators who buy possibly 15 to 20 percent of all popular 
single records sold contribute directly and very substantially to the 
composer’s license fee income paid by the record manufacturers. 

The use of the tunes on the machines unquestionably steps up the 
public buying of the records carrying these same tunes, aa on these 
sales the composer will profit. 

In addition this coin-machine exposure and exploitation encourages 
greater use of the tune over the radio and television stations, in per- 
sonal appearances of artists in night clubs, theaters, and other public 
places, all of which build up ASCAP’s performance rights fees from 
these sources. 
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It is certainly conceivable that if the coin machine operators were 
to fail, the results could well be disastrous to all the inter ocking facets 
of the music industry and that in turn, the Federal Government could 
suffer a substantial loss in revenues from the Federal excise tax on 
records and from the Federal income taxes now paid by the hundreds 
of corporations and thousands of individuals engaged in the coin 
machine and record industries. 

The second proposal plays hob with the economics of the industry : 

The second alternative proposal, to quote your chairman: 


consists in raising the 2-cent royalty in section 1 (e) to an appropriate figure 


The words “appropriate figure” seem curious. We have heard fron 
various sources that the appropriate figure might be 4 cents instead 
of the present 2-cent rate, or that it might be 6, 7, or 8 cents. Indeed 
there is a report in a current issue of a trade paper that the propos! 
is to raise the rate to 12 cents per record (Billboard, March 15, 1952, 
p. 16, col. 2). 

The phonograph-record business is a mass production business. As 
I said before—-and, sirs, it will bear repetition because, if you will 
understand and accept this, you will approach your task here differ- 
ently. These hearings will then have served a useful purpose. The 
phonograph-record business measures its net earnings per phonograph 
record, not in dimes, not in nickels, not in pennies, but in mills. 

As I just explained to you gentlemen, our standard factory costs 
are figured to five decimal places and we fight constantly to reduce our 
manufacturing costs by even tenths and hundredths of mills. If you 
will stop to realize that we must figure in mills, and fractions of mills 
and not in pennies, you can begin to understand our consternation and 
what would happen if you increased the compulsory license fee to an 
“appropriate figure,” which might be 100, 200, or 600 percent more 
than the present rate. 

It has been charged by the representatives of ASCAP that under 
the present system the phonograph record companies do not ade- 
quately reward the song writer. 

Thus, when he appeared here before you gentlemen, Otto A. Har 
bach, the president of ASCAP, said that despite the millions of pub- 
lic performances for profit in radio, television, restaurants, cabarets, 
and other public places of entertainment, the annual income from this 
source for the majority of composers averages less than $2,000. 

What you did not ask Mr. Harbach, and what he apparently failed 
to mention to you, are two very significant points. 

First. That while ASCAP’s total receipts for last year are reported 
to be some $14,000,000, these ASCAP revenues constitute only a por- 
tion of the moneys accruing to the composers. The composers and their 
publishers, in addition to their ASCAP revenues, may collect as much 
as $50,000 to $100,000 in license fees from record companies on just 
one tune plus equal or even greater amounts from sheet music sales and 
foreign sources. In addition to all of this, many composers are re- 
cording artists in their own right and may well earn artist’s royalties 
of $50,000 or more in just a few months on their own record of their 
own tune. And here is a most interesting fact that is often overlooked. 
Each record sold contains two tunes. It is usually only one of these 
tunes which becomes a hit, but the composer and publisher of the 
other tune collect a license fee on every record sold just the same as 
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if that second tune were the hit. Is this income fairly earned, or 
would it be earned in any other industry ¢ 

Second. And this ties right back to the preceding statement: It is 
not important what the average annual income of the majority of com- 
posers is from ASCAP sources alone, nor is it of much greater impor- 
tance what the average annual income of the majority of composers 
is from all sources of revenue on their songs. 

What is important is the total individual earnings of the successful 
composers, particularly those few who devote their full time and 
energies to the musical field. 

During the one year of 1951, 14.108 new songs were copyrighted 
and published in the United States alone. During 1950 the total was 
even greater. It must be self-evident that only a few of these could 
be and were successful and profitable to their composers, just as very 
few of the new inventions patented or the new books written each year 
are successful and profitable to their creators. 

In any field such as the music business where the returns on a single 
composition can be as fabulous as we have indicated, the risk of fail- 
ure must be proportionally high. 

Earlier I explained to vou members of this committee that we did 
not have adequate time to prepare any current certified figures to show 
you how disastrous economically your proposal to increase the com- 
pulsory license fee would be on the phonograph record business. Nor 
did the members of the ASCAP who are the proponents of the bill 
present any hard figures that we know of. 

A study was recently made of the earnings of five record com- 
panies—Capitol, RCA Victor, Columbia, Decca, and MGM—for the 
years 1946 through 1950. While we feel these figures are not adequate 
in the circumstances, we would like to show you that these studies 
reveal the following relevant facts: 

1. That these five companies alone have, under the existing scale 
of license fees, paid to the composers and their publishers over S28,- 
500,000 during the 5 years reported—that is, 1946 through 1950, That 
isan average of more than $5,700,000 per vear for records alone and 
for just five companies. Even during 1949, which was a disastrous 
year for the record industry, the fees paid to composers by these five 
companies were more than ®4.500,000. Or, to express it in a different 
manner, these five record companies paid out under the existing rates 
to the composers and their publishers during 1950 some 6.9 percent 
of their total net sales from records and albums, and an amount equal 
to nearly 130 percent of their net profits before taxes, 

During 1949 the license fees paid were approximately 7.2 percent of 
total net sales of records and albums while during that same year 
the five companies reported net losses of nearly $3,000,000, 

Surely from these figures it can be realized that there is no fat in 
the record industry today and that any additional fee must come from 
some other source or sources. 

2. What other source or sources are available? Only three that 
I know of: the Federal Government, the coin-machine operators, or, 
the general public who buy records. T am sure I can show you ina 
very few minutes that the one and only ultimate source must be the 
general public. 
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Under the mounting pressures for increased Federal revenues, it is 
scarcely conceivable that the Government will reduce the present 10 
percent excise tax on phonograph records which yields nearly $10,000,- 
000 per year. This tax in itself is paid now by the record buying public 
which includes coin-machine operators. 

Mr. Crumpacker. That is 10 percent of the retail selling price? 

Mr. Fowter. Of the manufacturers’ price. 

It is my understanding that the coin machine operators have already 
presented to this committee their desperate financial plight. 

Our industry is acutely aware of the fact that they have been 
squeezed almost dry between the increasing costs of their equipment, 
supplies, and labor and their frozen ceiling of revenues at five cents 
per play. 

True, they have in some areas tried a 10-cent or three-for-a-quarter 
play, but the public rebels. So that while their gross revenue increases 
slightly with the higher rates, we understand that the total number of 

ylays and the plays per record decrease to a marked degree. If you 
cain to make a phone call, you will pay 10 cents instead of 5 cents, but 
no one has to play a record on a coin machine. 

Once again we find that if there were to be any increase in fees— 
either the present license fees or in a new “public performance” fee, 
the cost would have to come from the public. 

I will be glad, Mr. Bryson, if you want to hurry these hearings 
along, to not read the balance of the statement. I would like to, how- 
ever, point out some—— 

Mr. Bryson. 1 would like to make an announcement for just 1 
minute, if you will indulge me. I realize some of these gentlemen 
come from great distances. The committee will meet again at 2:30, 
We will have to get permission from the House first, but in view of 
the fact that you gentlemen are wanting to be heard, I feel that we 
will be able to do that. 

We will be adjourning in a moment, the bell will be ringing, and 
then we will come back at 2: 30. 

Now, what were you saying about your statement ? 

Mr. Fow ter. I was going to suggest that, starting with the main 
heading. near the top of page 11 of the statement, that I dispense 
with the reading of the rest of it, although I would certainly like to 
draw the attention of the members of the committee to some of the 
figures that are included in some of those following pages on the 
composers’ and publishers’ earnings. 

Mr. Bryson. We appreciate that, and due consideration will be 
given to the entire statement, and if you care to proceed to point out 
such salient facts that you would like to, we would appreciate your 
doing so during the next 5 or 6 minutes. 

Mr. Fowxer. I would be happy to answer any questions Mr. Chair- 
man. 

Mr. Wits. I just want to ask one question, Mr. Chairman. 

Mr. Bryson. Yes? 

Mr. Wituts. On page 9 of your statement, Mr. Fowler, you say: 

Each record sold contains two tunes. It is usually only one of these tunes 
which becomes a hit, but the composer and publisher of the other tune collect a 
license fee on every record sold just the same as if that second tune were the 
hit. Is this income fairly earned, or would it be earned in any other industry? 
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Now, who fixes the policy of what tunes to put on a plate, a record, 
is it the manufacturer? 

Mr. Fowtrr. The manufacturer does that through the artists and 
repertoire man. Those men have been described as 

Mr. Wiuuis. You understand, I do not mean to criticize that, but 
I just wanted to know who decided that. 

Mr. Fow.er. The artists and repertoire men choose the original 
tunes, and prepare them with the artist, supervise the recordings, and 
put the proposed releases of the two tunes back to back. | } 

Ihe release of those records and those tunes is reviewed, in the 
case of Capitol, by a review committee that includes sales, artists, 
and repertoire promotion, and general management men. 

Now, there are times when one or more tunes are deleted and some- 
thing else substituted, or the entire record may be removed from re- 
lease, or something added to the release, which was not originally 
intended. 

IT would, Mr. Chairman, before we break up, ask you to let me point 
out two or three points in the part of the testimony that has not been 
read that I think are particularly important. 

Mr. Bryson. Yes. 

Mr. Fowrer. On page 13, it shows that on a tune which is cur- 
rently at the top of the Billboard honor roll, the so-called Honor Roll 
of Hits, there are 16 different versions of that tune put out by 12 dif- 
ferent companies. 

It has been our experience, and, I am sure, that of the other com- 
panies that to get the maximum business out of the tune not for one 
company, but for the tune as a whole, that you must have many ver- 
sions of it. 

You must have a folk version, one popular in the South by a south- 
ern artist, and two or three different instrumental and vocal varia- 
tions. 

Mr. Witxis. Anda Yankee version, too ? 

Mr. Fowrier. Anda Yankee version. 

Mr. Bryson. How about a hillbilly version for us / 

Mr. Fowrer. Well, we have not been doing much of that. Mr. 
Walker has been doing that. 

Now, on page 14 we show the figures, the results of a study made 
by a firm of certified public accountants on figures supplied by only 
eight companies, showing the amounts, the total amount of the h- 
cense fees paid by these eight companies during a fixed period of time 
ona list of selected hit tunes. 

Mr. Wituts. You are talking about license fees from records only ? 

Mr. Fowier. From records only. There are other revenues to the 
publishers. 

Mr. Witus. I understand. 

Mr. Fowter. From certain music and public-performance rights. 

Mr. Wits. LT understand. 

Mr. Bryson. I notice that that classic, Mule Train, heads the list. 

Mr. Fowter. It did, while it lasted. 

Now, on page 15 we are presenting a picture here of some earnings 
that were made by Bob Merrill, I believe, who appeared as a wit- 
ness before this committee for ASCAP. 
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Bob Merrill, according to my information, stated that he had re- 
ceived from public performance rights—— 

Mr. Wuuts. You mean ASCAP, ora similiar organization ? 

Mr. Fowter. That is right. I believe it was an ASCAP tune, and 
the earnings were $13,773. Well, it happens that Bob Merrill com- 
posed My Truly, Truly Fair, w hich was ane record, a big hit. 

Mr. Bryson. He wrote both the lyrics and the words. 

Mr. Fow er. I believe that is correct. 

Although only a comparatively small number of records of this tune 
had been sold up to December 31, 1951, some 688,000, I believe, the 
license fee paid to Bob Merrill and the vublishing company by only 
eight reporting record companies totaled $13,733.84. How mucli 
more—— 

Mr. Wiuuis. That would be substantially divided between him and 
the publisher ? 

Mr. Fowter. The composer enters into his own contract freely with 
the publisher. He may get any share that he can negotiate for wit! 
the publisher. Ordinarily it is dU percent. 

Mr. Wits. Well, let us get at this, it seems to be what you want to 
do—how much does he get, can you give us an idea ? 

Mr. Fow ter. I have no way of knowing, but the average division, 
as I understand, is about 50-50. 

Mr. Wuuis. Well, so that would be about $6,500 ? 

Mr. Fow.er. He would have received from the tune $6,500 from 
the record company and he had five or six hits during that year. 

Mr. Harris. Well, if he wrote only the music, you “would split that 
again. And, this was a hit tune. 

Mr. Fowrrr. Yes: but this tune wasn’t dead on December 31. 

I think something else must be remembered, and that is that Bob 
Merrill holds the rights to that tune for 56 years; his original copy 
right was for 28 years, and he can renew it for another 28 years. 

Now, there is every chance in the world that that tune will be re 
vived in another 2 or 3 or 5 years from now, and he may collect that 
much more on that time, and he may do that several times during that 
56 years. 

Mr. Wiis. Off the record. 

(Discussion off the record.) 

Mr. Bryson. The balance of your prepared statement, which you 
have not read, will be put in the record at this point. 

(The statement referred to follows :) 


THE FIRST ALTERNATIVE WILL PROVIDE AN IDEAL THOTRED FOR TIE GROWTH OF 
MONOPOLY 


You gentlemen gave us the impression last Friday that perhaps you are 
not serious about the first proposal. 

In the words of the chairman of your committee, the first alternative to 
amend H. R. 5478 “consists of a suggestion to eliminate the entire compulsor 
license provision in section 1 (e) of tithe 17, United States Code, and leave the 
parties to private royalty agreements as to copyrighted musical compositions i! 
the manufacturing of (the) phonograph record.” 

This provision 1 (e) that you refer to is commonly known as the “com 
pulsory license.” The suggestion from a congressional committee to abolish 
the compulsory license comes to us, in the phonograph-record business, as 2 
tremendous shock. For many years we have thought that every action of all 
branches of the Federal Government was ealeulated to not only destroy, but 
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to eliminate any possibility of the growth of monopolies. The abolition of the 
so-called compulsory license—your first proposal—would create an ideal hotbed 
for the mushroomlike growth of monopoly. 

There was considerable debate among your colleagues on this very topic of 
monopoly before they adopted the compulsory license in 1909. What they 
said then may be said again today. However, I shall not burden you with 
reading long quotations which explain that the compulsory license was adopted 
in the 1909 act to prevent a music monopoly. You yourself may read these 
pertinent quotations. For your convenience I include them as an appendix to 
this statement. Those of you gentlemen who do not see the danger of the first 
proposal, and those of you who are still serious about the first proposal, should 
read the quotations referred to in the appendix and the transcript of the early 
congressional debates about this subject. 

In concluding my remarks, I would only like to put to you two questions about 
this proposal: 

No. 1: Is this proposed amendment to abolish the “compulsory license” con- 
sistent with the present policy of those members of the Justice Department who 
are at present actively engaged in breaking down the patent monopolies of sev- 
eral large manufacturers through forcing them to the compulsory licensing of 
their competitors to produce their patented products ? 

No. 2: Is this proposed amendment sponsored in good faith by ASCAP, or is 
it offered as 2 tactical maneuver to encourage the adoption of the second or 
the third proposed amendments as a choice of lesser evils * 

Gentlemen, I thank you for your patience. 


APPENDIX A 


The elimination of the compulsory license from the copyright law would create 
the danger of a music monopoly. 

Thus when the present compulsory license provision of the copyright law was 
adopted in 1909, Senator Smoot explained the need for it in these words: 

“We do not want to give anybody a monopoly, and we want to provide in this 
bill that any manufacturing company lnay reproduce by mechanical devices the 
inusiec of any Composer by paying a stipulated royalty, and then we will have 
competition, and American public will have the chance to buy at the lowest 
possible price at which records can be made.” ' 

Asa result of the wisdom of Senator Smoct and his colleagues, the phonograph 
record industry does function on a highly competitive basis. Song publishers 
today, actually promote their songs by exploiting the rivalry among the different 
companies. They encourage by every means at their disposal the simultaneous 
release by all record companies of their competitive versions of the song. If 
any one colbpany secures a temporary initial advantage through the first record 
ing and release of a good tune, the competitive practice is for several other 
companies to “cover” immediately by producing another recording of the same 
tune using one of their own artists. 

A song entitled, “Wheel of Fortune” is the No. 1 tune on the so-called Honor 
Roll of Hits published by the trade paper Billboard. That tune, which was 
originally introduced on the Derby label several weeks ago has, according to 
Billboard in its issue of March 15, 1952, since been recorded and released on 
phonograph records by 11 other companies: Capitol, (2 different versions), 
Columbia, Deeca (2 versions), RCA Victor (3 versions), Atlantic, Crescendo, 
Specialty, Coral, King, Mercury, Derby, and MGM. 

Thus 12 competing companies are reported as having made at least 16 different 
records of the Wheel of Fortune. This is money in the bank to the song writer 
and the publisher of the song since it is an accepted fact in the music industry 
that most tunes need several records for full exploitation and maximum sales 
in all markets. Thus these multiple versions are one of the major factors in 
establishing a new tune as a “hit,” and one successful song cannot only insure 
the success of a new composer, but can mean to the composer and the publisher 
a Substantial financial return from many sources. 

A recent study made by a firm of certified public accountants and based on 
figures supplied by only eight of the several hundred record labels now on the 


1March 1908: joint hearings of the Senate and House Committees on Patents (Copy 
right Subcommittee) ; p. 217 of the record of the March hearings. 
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market showed that these eight companies paid in license fees alone to the 
composers and the publishers of the tunes the following sums: 


Mule Train ey iesiescad . aS UE oA __. $58, 182 
Some Enchanted Evening—- Ce nbn, ak : 51, 200 
Riders in the Sky : heck sae ete Coca a 4 Fo {SEE 50, 023 
The Third Man Theme__ PS . Z 3) ; __ 47,571 
How High the Moon__-_____~-- 4 35, 991 
Good Night, Irene____- Sk PR PS BS —_ x ba? 34, 000 


Several of the tunes named are what is known in the trade as revivals; that 
is, they were published in some cases many years ago and at that time returned 
large fees to the composer and publisher from records made at that time, from 
the sale of sheet music, from public performance fees paid by the radio broad- 
cast and motion-picture companies, by night clubs and hotels, from foreign 
royalties, and probably many other sources. 

Today these sume tunes are once again earning their composers and publish 
ers these tremendous sums from these same multiple sources plus television, and 
they may well repeat again and again during the 56 years their copyright re- 
mains in force and effect. 

One of the ASCAP witnesses, Bob Merrill, testified before this committee con- 
cerning the small rewards which his song writing had paid him. He mentioned 
that his royalties from public-performance rights had averaged $439. (Hearing 
before Subcommittee No. 3 of the Committee on the Judiciary, 82d Cong., Ist 
sess., pt. 1. Oct. 25, 1951, serial No. 11, at p. 46.) Neither Mr. Merrill nor the 
society which he represented made it clear that his testimony dealt only with 
the small rewards he received from ASCAP under the involved point system 
they use in determining the distribution of performance-rights revenue to their 
members. 

It is certainly worthy of notice that Bob Merrill is the composer of the song, 
My Truly, Truly Fair, and although only a comparatively small number of 
records of this tune had been sold up to December 31, 1951—some 688,000, I be- 
lieve—the license fees paid to Bob Merrill and the publishing company by only 
eight reporting record companies totaled $13,733.84. How much more in earn- 
ings is due from other record companies and will further accrue after Decem- 
ber 31, 1951, from sales in this country, how much will be received from foreign 
countries, and how much may be earned by revivals of this tune during the 
next 56 vears its copyright can be controlled by Bob Merrill and the publisher, 
only time will tell. These figures are the product of free competition as it now 
exists in the record industry under compulsory licensing. They can, and may 
very well, die a sudden death if the compulsory license is abolished. 

When the present compulsory license provision was being considered by the 
Congress in 1906, and again in 1909, the Musical Publishers’ Association proposed 
that the owner of a musical copyright be given the exclusive control of the me- 
chanical reproduction of his work. This proposal was opposed by the manu- 
facturers of piano rolls—with the exception of the Aeolian Co.—and by the 
manufacturers of phonograph records. It was brought out in these hearings 
that the Aeolian Co., which did not offer its opposition, had contracted with 
every music publishing house of any importance in the United States, with the 
possible exception of one, for the exclusive right of mechanical reproduction 
of their musical works for a long period of time. In other words, the Aeolian 
Co, had virtual control of the mechanical reproduction of all musie for a long 
time to come. If that situation had been perpetuated in the law, there might 
today have been no other company but Aeolian.’ 

The committee was not only aware of the danger of giving the Aeolian Co 
the control of mechanical reproduction of music in this country, but they were 
fearful that there might even be created an international cartel in mechanically 
reproduced music. Thus, the committee said (p. 8, H. Rept. 2222) : 

“One of the most distinguished of American composers, speaking of this pos- 
sible monopoly, said: 

“Let our people pay tax upon the oil, sugar, and tobacco they consume; let 
them render unto the trusts the things which the trusts exact, but let us keep 
musie free from a trust’.” 

When the Copyright Act of 1909 was passed on March 3 of that year, it was 
the last day of the Sixtieth Congress, and the bill was brought to the House floor 


2 See H. Rept. 2222 (60th Cong.), pp. 4, 6, 7, and 8. 
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under the suspension of the rules and under the sponsorship of Chairman Currier. 
Mr. Currier in the course of the debate said * of the proposed bill: 

“* * * While we desired to give to the composer some compensation for 
such use of his music, we felt that there was great danger that unless that 
proposition was safeguarded a great musical trust would be formed. The pre- 
liminary steps in the formation of such a trust had already been taken. We 
have solved it in this way, and we have solved it, we believe, so as to be fairly 
satisfactory to both interests. First, we allow the composer to prohibit the 
reproduction of his music by mechanical means; but if the composer reproduces 
his music by mechanical means, or if he permits anybody else to reproduce it 
by mechanical means, then everyone who desires may re produce it upon payment 
to the composer of 2 cents on each mechanical reproduce ing device.” 

The transcript of these early hearings is replete with many references to show 
that the fear of monopoly ran through the debate of the day, and the members 
of the Congress were assured that the compulsory license provision was intended 
to prevent a lnusieal trust or monopoly. 

Mr. Suizer of New York, who originally supported the position of the music 
publishers, said this of the bill (page 38767) : 

” * * This bill recognizes the property right “ the author or the composer 
in his work and in his creation—something never granted by Congress hereto- 
fore—compels the manufacturer to pay a royalty for the right to manufacture 
these devices, and gives all manufacturers equal rights by complying with the 
law. This is a giant stride along the highway of honesty and a long step in ad- 
yance along the road of progress. No favoritism is shown and no monopoly can 
be created. All manufacturers by paying a royalty fixed by this bill to the author 
or composer will have the same rights and the same privileges. So even-handed 
justice is done to all concerned and there can be no monopoly. All things con- 
sidered I think the composer's rights in this billare amply safeguarded * * = *.” 


Mr. ered We will meet again at 2:30. 
(At 11:45 a.m... a recess was taken until 2:30 p.m. of the same day. ) 


AFTERNOON SESSION 


Mr. Bryson. Gentlemen, the hour has arrived to reconvene our hear- 
ing. Mr. Fowler was on the stand. 

Have you completed your statement, Mr. Fowler ¢ 

Mr. Fowuer. I have, Mr. Chairman. 

Mr. Bryson. All right, thank you. Mr. Yamin. 


STATEMENT OF SAMUEL YAMIN, SECRETARY, DECCA RECORDS 


Mr. Bryson. Mr. Yamin, do you have a prepared statement ¢ 

Mr. Yamin. No, sir; I do not. 

Mr. Bryson. All right. Give your name and address to the stenog- 
rapher. 

Mr. Yamin. Samuel Yamin, 50 West Fifty-seventh Street, New 
York City. Iam secretary of Decca Records, Inc. 

Mr. Bryson. You may proceed. 

Mr. Yamin. On behalf of Decca Records, 1 wish to object to the 
three proposed amendments to be substituted for the present language 
in H. ie. 5473. 

I will be very brief, since there has not been time to prepare detailed 
objections, hot particularly since the proposals themselves are not too 
clear nor definitely worded. 

The first alternative, to eliminate the compulsory license provisions : 
the history of this provision goes back in fact to the first discussions 
in 1906, which reveal a well-founded fear on the part of Congress 


* Vol. 43, pt. 4, Congressional Record, pp. 3765 et seq. 
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that it was necessary to avoid monopoly and the creation of a music 
trust. 

This is all the more important now because of the present greater 
dissemination of and use of music than 45 years ago, caused by factors 
not then in existence, such as sound movies, radio, television, and thy 
larger number of phonograph records now being produced; also the 
greater aggregations and groupings of music rights than were then 
in existence. 

Private royalty agreements would raise costs to the public and 
would ultimately enable but one performance of many songs to bx 
offered to the public, depriving it of the opportunities that it now has 
and which now exist to the public of sr a selection from many 
records of the same song produced by many different record companies. 

Mr. Harris. Would you not continue to have the right for one 
record company to perform a musical composition by differen: 
artists ? 

Mr. Yamry. That may happen, and in fact it does happen now, 
that one record company could turn out various forms of a song, hill- 
billy, popular, or something of that sort. 

But, you would not have the same diversity of talent that we now 
have, as was testified earlier, in respect to one song, where 12 record 
companies put out 16 different versions of that song. 

Now, the public can go in and choose 1 of those 16 as its preference, 
or more than 1 among the 16, because more than 1 will undoubted], 
be popular. Some people prefer a hillbilly type and some peopl 
prefer a hit singer. No one record company has all the good singers. 
nor all the good musicians. 

And if some people prefer Bing Crosby, I think they are entitled 
to have Bing Crosby, or Como or Sinatra or some other singer. 

Mr. Harris. Well, should not all of the record companies have the 
right to use Sinatra or Como the way thev have the right to use thi 
composer's work ¢ 

Mr. Yamin. No, sir; because the composer's work is general. Many 
different singers can sing the same song with different arrangements. 
but a singer is guaranteed generally by a record company a certai: 
nmount for his exclusive services. He renders those. Other singers 
render their exclusive services to other companies. 

Mr. Harris. Well, how do you distinguish between the services of 
the singer and the property of the composer? It is theirs exclusively, 
isitnot? So why distinguish the composer's exclusive property from 
the singer’s exclusive service? And why do you say the singer has the 
right to come in exclusively while you say the other man, whose 
property is affected, does not have the right ? 

Mr. Yamin. Because the property that a composer has is actually 
“iven to him by any act of Congress, in that he is given the privilege 
of copyrighting it, and if it were not made available to the public 
eenerally, you could have the effect of restriction of trade. 

You have the same thing in patents, where the Supreme Court 
las any number of times knocked down aggregations of patents on 
the eround that that was not in the public interest, in the best. interest 
of the country, to permit those patents, those patent aggregations to 
monopolize a particular field of endeavor. 
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Mr. Harris. Well, you are talking about aggregations now. I am 
talking about a composer who writes a song. There is no aggregation 
there; you have one song. 

Well, why should he not have the right to go to a company and say, 
“Look here, I have composed this song. I will give you the song if 
you will pay meso much.” 

Why should you differenti: -. 

Mr. Yamin. On the face of it the suggestion you make sounds 
reasonable. You should have “ analyze that to see what would 
happen if all composers did just that—and, remember, composers do 
not go to record companies and make their bargains, they deal throngh 
the music publishing companies. 

Mr. Harris. That is true, but let us say that this particular record 
company will give, in this particular case, to this particular composer, 
so much, if the composer comes to the record company. 

Mr. Yamin. That does happen occasionally. 

Mr. Harris. All right. Now, is that not perfectly fair? 

Mr. Yamin. If it should happen only once or twice, no great 
harm would be done, but if you give the right generally to publish- 
ing companies and composers to do that, one ‘publishing company 
could restrict the use to one particular record company, perhaps, and 
that would mean that that publishing company could extort a much 
greater amount, because there was only one version allowed. 

Mr. Harris. Well now, let us deal with the composer. The com- 
poser comes to a record company and he says, “I have a composition 
and I will give it to you for so much.” 

The record company in turn makes a counteroffer. Is there any- 
thing wrong with that / : 

Mr. Yamin. Nothing wrong as far as one individual is concerned, 
but if you permit one composer to do that, you would have to permit 
all composers and writers to do that. You would have to permit all 
music publishing companies to do that. You would have to permit 
everybody in the industry to do it. 

Mr. Harris. Well, isn’t that free enterprise / 

Mr. Yamrn. It would result in the one company having the exclu- 
sive right to one song, it would result in, perhaps, one company mak- 
ing exclusive arrangements with a publishing company or a number 
of publishing companies, as happened before 1909, when one musical 
company had contracted with all of the publishing companies and 
had exclusive rights to all of their works on music rolls, which meant 
that the other music-rol]l manufacturers could not get those works. 

Mr. Harris. Well now, how many composers are there, several 
hundred ¢ 

Mr. Yamin. Undoubtedly there are thousands. 

Mr. Harris. So we have these thousands of composers going on 
their own to make contracts with record companies, saying, “We have 
certain compositions to sell you.” Suppose that they have one good 
composition and go to the record manufacturer and say, “We will give 
you this composition if you will give so much for it.” 

And they get a counteroffer. Is there anything wrong with that / 

Mr. Yamin. What is wrong with it is the effect it would have on 
the total business, because if you permit, as I said, if you permit one 
composer to do it, all composers must have that right. You could not 
give the right to m: ake 2 an exclusive deal to just one composer, 

91590-—-52—ser. 11, pt. 2———-24 
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that it was necessary to avoid monopoly and the creation of a music 
trust. 

This is all the more important now because of the present greate: 
dissemination of and use of music than 45 years ago, caused by factors 
not then in existence, such as sound movies, radio, television, and th: 
larger number of phonograph records now being produced; also the 
greater aggregations and groupings of music rights than were then 
in existence. 

Private royalty agreements would raise costs to the public and 
would ultimately enable but one performance of many songs to lx 
offered to the public, depriving it of the o yportunities that it now has 
and which now exist to the public of dh a selection from many 
records of the same song produced by many different record companies. 

Mr. Harris. Would you not continue to have the right for one 
record company to perform a musical composition by different 
artists? 

Mr. Yamry. That may happen, and in fact it does happen now, 
that one record company could turn out various forms of a song, hill- 
billy, popular, or something of that sort. 

But, you would not have the same diversity of talent that we now 
have, as was testified earlier, in respect to one song, where 12 recor 
companies put out 16 different versions of that song. 

Now, the publie can go in and choose 1 of those 16 as its preference, 
or more than 1 among the 16, because more than 1 will undoubtedly 
be popular. Some people prefer a hillbilly type and some people 
prefer a hit singer. No one record company has all the good singers. 
nor all the good musicians. 

And if some people prefer Bing Crosby, I think they are entitled 
to have Bing Crosby, or Como or Sinatra or some other singer. 

Mr. Harris. Well, should not all of the record companies have the 
right to use Sinatra or Como the way thev have the right to use th. 
composer's work ¢ 

Mr. Yamin. No, sir; because the composer’s work is general. Many 
(lifferent singers can sing the same song with different arrangements. 
but a singer is guaranteed generally by a record company a certai: 
nmount for his exclusive services. He renders those. Other singers 
render their exclusive services to other companies. 

Mr. Harris. Well, how do you distinguish between the services of 
the singer and the property of the composer? It is theirs exclusively, 
is it not? So why distinguish the composer's exclusive property frou 
the singer’s exclusive service? And why do vou say the singer has the 
right to come in exclusively while you say the other man, whos 
property is affected, does not have the right ? 

Mr. Yamin. Because the property that a composer has is actually 
“iven to him by any act of Congress, in that he is given the privilege 
of copyrighting it, and if it were not made available to the publi 
eenerally, you could have the effect of restriction of trade. 

You have the same thing in patents, where the Supreme Court 
las any number of times knocked down aggregations of patents on 
the eround that that was not in the public interest, in the best interest 
of the country, to permit those patents, those patent aggregations to 
monopolize a particular field of endeavor. 
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Mr. Harris. Well, you are talking about aggregations now. I am 
talking about a composer who writes a song. There is no aggregation 
there; you have one song. 

Well, why should he not have the right to go to a company and say, 
“Look here, I have composed this song. I will give you the song if 
you will pay me so much.” 

Why should you pag vagy 

Mr. Yamin. On the face of it the suggestion you make sounds 
reasonable. You should have to analyze “that to see what would 
happen if all composers did just that—and, remember, composers (lo 
not go to record companies and make their bargains, they deal through 
the music publishing companies. 

Mr. Harris. That is true, but let us say that this particular record 
company will give, in this particular case, to this particular composer, 
so much, if the composer comes to the record company. 

Mr. Yamin. That does happen occasionally. 

Mr. Harris. All right. Now, is that not perfectly fair? 

Mr. Yamin. If it should happen only once or twice, no great 
harm would be done, but if you give the right generally to publish- 
ing companies and composers to do that, one publishing company 
could restrict the use to one particular record company, perhaps, and 
that would mean that that publishing company could extort a much 
greater amount, because there was only one version allowed. 

Mr. Harris. Well now, let us deal with the composer. The com- 
poser comes to a record company and he says, “I have a composition 
and I will give it to vou for so much.” 

The record company in turn makes a counteroffer. Is there any- 
thing wrong with that / 

Mr. Yamin. Nothing wrong as far as one individual is concerned, 
but if you permit one composer to do that, you would have to permit 
ull composers and writers to do that. You would have to permit all 
music publishing companies to do that. You would have to permit 
everybody in the industry to do it. 

Mr. Harris. Well, isn’t that free enterprise / 

Mr. Yamrn. It would result in the one company having the exclu- 
sive right to one song, it would result in, perhaps, one company mak- 
ing exclusive arrangements with a publishing company or a number 
of publishing companies, as happened before 1909, when one musical 
company had contracted with all of the publishing companies and 
had exclusive rights to all of their works on music rolls, which meant 
that the other music-rol] manufacturers could not get those works. 

Mr. Harris. Well now, how many composers are there, several 
hundred ¢ 

Mr. Yamin. Undoubtedly there are thousands. 

Mr. Harris. So we have these thousands of composers going on 
their own to make contracts with record companies, saying, “We have 
certain compositions to sell you.” Suppose that they have one good 
composition and go to the record manufacturer and say, “We will give 
you this composition if you will give so much for it.” 

And they get a counteroffer. ‘Ts there anything wrong with that / 

Mr. Yamin. What is wrong with it is as effect it would have on 
the total business, because if you permit, as I said, if you permit one 
composer to do it, all composers must have that right. You could not 
give the right to make an exclusive deal to just one composer. 
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Mr. Harris. Well, suppose you gave it to all composers ‘ 

Mr. Yamin. All right, and all music publishers and all people who 
control copyrights, they could make exclusive deals. One would make 
an exclusive deal with XYZ Record Co, 

Mr. Harris. Well, should they not have the right to do that? Is 
there anything basically wrong‘ Let us look at it ethically. Is there 
anything wrong ethically in making an exclusive deal for your 
property / 

Ar. Yamin. Your question is hard to answer in the abstract. All 
we can do is look at the facts. 

The effect would be that the public would be deprived of any varia- 
tions of the same song. Only one or two versions of the song would 
be put out. Employment would be reduced. Actually the total 
amount of royalties might be reduced; that, of course, is for the com- 
poser to determine. 

Costs would undoubtedly go up, because an exceptionally good song, 
or one considered exceptionally good would demand a much greater 
royalty, and if the royalty instead of 2 cents were 10 cents, the cost 
to the public would be increased, as was testified before, some 25 or 
30 cents. 

Mr. Harris. Well, if you put out a good product, such as an auto- 
mobile, you are entitled to charge for it, are you not? This is a free- 
enterprise country. Is there anything wrong with charging more 
for a better product ? 

Mr. Yamin. The difference is that after somebody puts out an auto- 
mobile, we know in advance of purchasing whether it is a good car. 

Now, with a song, before publication it is difficult to determine 
whether or not it is a good song. I am talking about salability. It 
may be the greatest music in the world, but whether it will sell is 
questionable and is something that is unknown until you actually 
present it to the public. 

The same thing happens in the theater, where all tickets sell at the 
same price, regardless of how good the show is—nobody knows what 
the public wants. 

Mr. Harris. That is all granted. Let us say that the composer 
comes and bargains. Suppose he bargains with you. Is there any- 
thing wrong with that in itself ? 

Mr. Yamin. As I said before, up to that point, no, but what hap- 
pens is that the public is deprived of something. 

The composer is being given something by an act of Congress, a 
copyright. He gets privileges because of an act of Congress. That 
should be disseminated as widely as possible, as long as it does not 
infringe unduly upon his rights. 

Now, to some extent, there must be restrictions that go with every 
privilege that is granted, and this is a privilege that is granted to him, 
and if the privilege were not granted to him, he would derive no 
revenues from it. 

He must take with that privilege the necessary correlated restric- 
tions, restrictions for the benefit of the public. I am not saying at 
this point they are restrictions for the benefit of the record company. 
We would have no right to ask for those restrictions. They are re- 
strictions for the benefit of the public so that the copyright—so that 
that music may be most widely disseminated for the benefit of the 
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public, just as patents are most widely disseminated for the benefit of 
the public. 

Just follow it. A song is written. It is written by a man who has 
previously written popular and successful songs. 

The writer or the publishing company thinks that instead of a 
royalty of 2 cents, it is worth 10 cents. 

Now, that publishing company convinces some record company that 
it is worth 10 cents, and gives that record company exclusive privileges 
to press that song. 

Well now, the record company will have to charge 25 to 30 cents 
more for that record than it normally would. 

No other variation of the song can be presented to the public. The 
total number of records that are pressed, the total number of records 
that are recorded will be fewer than if there is wider vissemination. 

Mr. Harris. You think there is a public interest / 

Mr. Yamin. There is a public interest. It has been held that the 
arts are affected with a public interest. That is why Congress and 
various state legislatures have passed laws restricting the profit that 
imay be made on the resale of theater tickets, because it affects the 
public interest. Otherwise, why could not a ticket broker on a suc- 
cessful play buy tickets for $6 and sell them for $60 instead of being 
limited to a profit, of approximately 75 cents or 90 cents 

There is a public interest. 

I do not like to be bromidic, but somebody truly said, “I don’t care 
who passes the country’s laws, if I can write its music.” 

Mr. Bryson. There is no question but that music has a firm posi- 
tion in our country, that music is a great factor in our national life. 

I remember that during the war when we were all so pressed for 
time, the Army was ordered to allow the recruits out of every hour of 
standing to sit down and sing for 15 minutes, because it was felt that 
it was just as essential to have a singing soldier as a shooting soldier. 

Mr. Yamin. I will go further than that, Mr. Bryson. During the 
war when materials were restricted, and at that time the records were 
made of shellac, the War Production Board eliminated the use of 
shellac. 

Well, the Army and the Navy came in and asked that the record com- 
panies be given allotments of shellac because the records were so im- 
portant for the relaxation of the Armed Forces. 

Mr. Bryson. Yes, there is no question of the value of music. 

Mr. Harris. Do you feel that these authors and composers should 
be compensated, should be paid for the use of their compositions ? 

Mr. Yamin. I think so, and they are being paid for it. 

Now, if the point of your question is, should they be paid more than 
they are presently being paid for records being played in jukeboxes, 
my answer would be that that question cannot be answered in a vacuum 
by itself. The whole context of the music industry and the record in- 
dustry would have to be considered before an answer to a general] 
question like that can be given, when that general question relates only 
to a portion of the industry. 

Mr. Harris. But you do accept the fact that music is different from 
other property in that the public interest is affected and that it is dif- 
ferent from other property in that there is a performing right recog- 
nized for its commercial use? 
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Mr. Yamin. Well, music is different. Other properties do not carry 
performing rights with them. So, music starts with being different. 

Mr. Bryson. So, the real inquiry here is—it is admitted that the 
composers should be paid for the use of their creations and our in- 
quiry centers around the question as to whether or not they are now 
being paid equitably and if not, what increase in rates should be au- 
thorized and how should it be permitted ? 

Mr. Yamry. | think I will make a slight change of pace. 

Your inquiry might perhaps be more inclusive—what increase 
or decrease should be authorized ¢ 

Mr. Bryson. Well, we want them to have a fair compensation. 

Mr. Yamin. My position is that the present amount of payment is 
fair and equitable. 

The total amount of payment is fair and equitable. 

If it be considered that one phase of the industry does not pay 
enough, then, in all fairness, some other phase should pay less because 
the total now is right, is generous. ‘The successful composers are 
wealthy. 

Shall I continue, sir? 

Mr. Wits (presiding). Yes. 

Mr. Yamin. Private royalty agreements would raise costs to the 
public and would undoubtedly enable only one performance of many 
songs to be offered to the public and would thus deprive the public 
of the opportunity that now exists to make a selection of a song pro 
duced by many different record companies. 

It would limit employment among artists and acconipanists, as well 
as in recording studios and factories. 

Now, on the second alternative, to raise the 2-cent royalty, the eco 
nomics of the business would not permit it. At present it is safe to 
say that the recording companies pay copyright royalties which total 
more than their net profits before taxes, even though a considerable 
number of recorded selections are in the public domain and carry 
no royalties. 

Further, when 1909 prices of records are compared with present 
prices, it will be seen that the 2-cent royalty is now a greater percent 
age of the price than it was in 1909, and, since output has vastly 
expanded, the total royalties are much greater. 

The third alternative requires a special jukebox label. IT would 
like to explain, in nontechnical language 

Mr. Harris. Are you in favor or opposed to the third alternative / 

Mr. Yamin. Iam opposed to all of those suggestions. 

Mr. Wiiuts. By the way—and I wish I had asked this question of 
the other witnesses—I take it that you would be opposed also to thie 
Bryson bill as originally drafted ¢ 

Mr. Yamin. As I remember it, that was to levy a tax upon the use 
of a record, requiring reports by jukebox operators. 

I am not prepared to argue too much nor to talk too much on that 
particular point, but Iam opposed to it. 

Mr. Wiruts. I did not mean to interrupt you, but I did want to get 
your position. 

Mr. Yamin. With respect to the third alternative, I would like 
to explain what that would mean, in nontechnical language. 

A record company plans to put out a record. They have made the 
recording, let us say, and they have decided on the coupling. 
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Then they have to make up their mind as to how many of those 
records they are going to press. They do not wait for orders. They 
must speculate on how many they will be able to sell of those records. 

Let us suppose that a record company decides that 25,000 is the 
proper number to press. With a specia! label, you will have to guess 
how many of those 25,000 may be ordered for jukeboxes. 

Well, let us say that they decide, or that they guess, that 20 percent 
would be ordered for jukeboxes, and so they print up 20,000 with 
their regular label and 5,000 with the special label. 

Then they must get orders from distributors from all over the coun- 
try who are likewise put to the hazard ef guessing how many of each 
type of label they may be able to sell, that is, to the ordinary trade 
and to the jukebox trade. 

Then the dealer in ordering from the distributor must likewise make 
the same guess. 

The records are sent out. If anyone errs in his guess, he loses. If 
he errs by not ordering enough of any particular label, he loses sales. 
If he errs by ordering too many of a record with a particular label, 
he suffers what we in the trade call obsolescence. It is not merely 
obsolescence ; it is absolute ruin—those records are scrapped. 

Mr. Harris. Do you not have the same problem in the industry 
now with your different categories of records? 

Mr. Yamin. No, sir. When we put out a record by Bing Crosby 
all of those records carry the same label. 

Now, we may have different. categories of records. In other words, 
we might have what we call a faith series in which we put the religious 
records, but any record, any particular record in the faith series, all 
the copies of it bear the same label. 

Mr. Harris. But suppose you overproduce in any category and are 
left with an excess stock of it. 

Mr. Yamin. But this proposal doubles the risk. 

Now, the faith series is a series of records, and if we now have in it 
a record we feel we can sell 25,000 of, then we put out 25,000 and it 
does not make any difference to whom that record is sold. But if 
we are to have a situation where a distributor buys 400 with one 
label and 100 with the jukebox label and he finds that there were 
orders for 150 for the jukeboxes, then he has lost the sale of 50 records, 
and if he finds that there are orders for only 200 records of the ordi- 
nary label, whereas he might have sold some of those to the jukeboxes, 
now he loses the value of 200 records. There is a great economic loss 
to the country and to the people involved. 

That is what is involved in the double label. There is also the han- 
dling of it and there is the question of keeping the stock separate 
and the bookkeeping separate. 

I venture to say, and it is hard to make any estimate, but I venture 
to say, that the total amount of the additional costs, expenses, and 
losses would far exceed the amounts of additional revenue earned by 
the publishing companies and the composers—-it is a most uneconomic 
proposal. 

Mr. Harris. If you were able to deduct the additional cost from 
the royalties collected would it be feasible / 

Mr. Yamin. If the cost is greater than the royalty it would not be 
feasible and you cannot estimate it in advance. 
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What I have given you was my best considered judgment, based 
on my knowledge of the business, but with respect to any particular 
record you cannot tell in advance. 

Theoretically, on one particular record the loss or the cost might 
be insignificant; with another record it may be 50 percent of your 
production cost. 

Mr. Harris. Well, could you not strike an average ? 

Mr. Yamin. Well, but a composer of a song that is successful does 
not want to subject himself to an average, he does not want to average 
up with a song that is not successful. Of course, the unsuccessful 
composer would be glad to become a partner of Irving Berlin. 

Mr. Wuuts. Let me ask you this question. I know it was not your 
intention to evade the question, but you did not give us much in the 
line of information as to your point of view concerning the proposals. 
Would you tell us which of them you consider the least objectionable, 
of these three alternatives ? 

Mr. Yamin. I do not want to seem evasive either, but I must join 
with Mr. Walker in his comment that if I am going to be executed, 
there is really very little pleasure in the privilege of selecting the form 
of execution. 

Mr. Wiis. Well, of course, I did not want to quarrel with Mr. 
Walker when he said that nor with you, but you must realize that is 
not a satisfactory answer for this committee. 

Mr. Yarn. It is not an answer to your question, but all of the pro- 
posals, each of the three proposals, is so obnoxious and so impossible 
of practical application without great economic disaster to the indus- 
try that it is not fair to ask me to make a choice. 

Mr. Harris. You know what the committee wanted to accomplish. 
You are familiar with the fact that their interest was in exploring 
performance rights in the commercial use of compositions by 
jukeboxes. 

Mr. Yamin. I gathered as much. 

Mr. Harris. Now, one of the three suggestions must be least obnox- 
ious. Of the three suggestions, which do you feel would be the most 
acceptable to both yourself and the composers ? 

Mr. Yamin. Despite the possible charge of plagiarism, I would go 
along with Mr. Raine and say that, if it is determined that the juke 
box play should pay more money, then the publishing companies and 
the composers should get together with the jukebox operators and 
work out their method and not to impose it upon the public generally 
nor on the record companies as a group. 

Mr. Harris. Well, we had testimony here to the effect that the 
composers had attempted to reach some solution with the operators, 
but could not and that is why you are here. You people, on the 
other hand, say, “No; if you fellows”’—— 

Mr. Yamin. Excuse me, I want to correct an impression. 

First, you say the composers, as the industry is now set up, the 
music publishing companies share equally with the composers and 
writers in the mechanical rovalties, that is, the general contract is 
for the music publishing company to get half and for the other half 
to be divided among the writers, whether there be one or six, so it is 
not only the composers that are asking for this money, it is the music 
publishing companies. That is general. 
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Secondly, if the demand is that a special segment of the industry 
pay for what it is believed it is getting, the record company should 
not be put into the middle and be asked to be a collecting agency, 
especially when the economics of the situation are that it will cost 
the record companies more to collect than will be paid over. 

Mr. Witiis. Do you think there would be a possibility of these 
different groups, the manufacturers who are group No. 1, let us say, 
and the ie ye and authors who are group No. 2, and the jukebox 
operators who are group No. 3, and the ASCAP people which are 
group No. 4, is there a possibility of all of them getting into a room 
together and resolving that problem?’ Do you think that is practical ? 
Let us put it this way: Representing your group, you would be willing 
to meet and undertake that? I do not say today or tomorrow. 

Mr. Yamry. I think discussions of any problem affecting the indus- 
try are well worth while and I do not see how we could conscientiously 
object, nor would I object to attending a meeting intended for the 
solution of any problem relating to the industry, and this is a problem 
that affects the industry. 

Mr. Wiuts. Well, the previous witness said that that would be 
the real way to do it, to take it away from Congress and let you 
fellows get together and do it. 

Now, I ask you whether you would be willing to do that, I mean 
to do it with a willingness to reach a reasonable solution. 

Mr. Yamin. We would certainly go into such discussion in good 
faith and would endeavor to arrive at a reasonable solution. 

But, now, a meeting of the minds requires good faith from all 
parties and I suppose I can assume for the sake of your question 
that those other parties would also come in in good faith. I do not 
see that we could object to that. 

Mr. Wiiuts. Off the record. 

(Discussion off the record. ) 

Mr. Wiuuis. Proceed. 

Mr. Yamin. I agree with the previous statements that were made 
that in connection with this whole problem there should be studied 
the totals received by the publishing companies and the writers 
and not merely the revenues derived from one portion of the industry. 

The effect of the increased payment by one portion of the industry 
on all other sections of the industry should be studied. 

I also would like to comment on the fact that there are hundreds of 
smaller record companies in existence (and I think that a witness 
will talk for them) and any one of the proposals that are here under 
discussion, while it would hurt seriously the larger companies would 
undoubtedly put many of the smaller ones completely out of business. 

Mr. Winxis. Does that complete your statement ? 

Mr. Yamin. Yes. 

Mr. Wits. Thank you very much, Mr. Yamin. 

Mr. Griffin. 


STATEMENT OF JOHN GRIFFIN, EXECUTIVE SECRETARY, RECORD 
INDUSTRY ASSOCIATION 


Mr. Grirrixn. My name is John Griffin. I live in New York and I 
am executive secretary of the Record Industry Association. 

However, I am not here in that capacity today, due largely to the 
fact that that association has been only recently organized and we 
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have not had the opportunity, due to the widely scattered nature of 
our membership, to get together and take a position in this matter, 
although I can readily surmise what it would be. 

I am here because your counsel suggested I might be able to 
contribute something to your work here in relation to the small 
record companies. 

Back in 1940, only 12 years ago, there were only three record com- 
panies of any importance in the United States and these were RCA- 
Victor, Columbia, and Decea, that you have heard from here. 

At that time I became a part owner and vice president of a com- 
pany in Scranton, Pa., known as the Scranton Record Co., which 
company proposed not to merchandise or sell records under its own 
label but to become a manufacturing source for smaller companies 
that were inclined to do that. 

We were in the position of having a plant and capacity but at that 
time no customers, so it was our endeavor to induce people to go 
into the record business and in that we were successful to the extent 
that we finally developed a business running into a great many 
million records a year, with the final result that by 1945 or 1946 we 
had as many as 30 or 40 small record companies in business that did 
not exist before. That is the situation as of today, we still have 
that number and even more. I am interested in their continuance 
because I was in at their genesis and | made a good living from them 
for several years and I would hate to see anything happen to them 
or see them pushed around too hard, 

Now, the record business is not a very big business and I think 
we have got to keep it in proper perspective. In 1951, last year, 
these are our estimates and they are pretty good ones, I think, on 
this piece of paper. 

The business amounted to about $80,000,000. That is at the man 
ufacturer’s billing price, and that is for all the companies. That |- 
probably less than one of the big department stores here in Wash 
ington does. 

Mr. Harris. Is that the gross figure ? 

Mr. Grirrin. Yes. 

Mr. Harris. Of all the record companies / 

Mr. Grirrix. All the record companies. 

Mr. Harris. $80,000,000 # 

Mr. Grirrix. That is all. Now, for instance, let us take that big 
department store in Chicago, Marshall Field. I saw a statement of 
their sales last year and they were over $225,000,000. Here vou are 
talking about a whole industry which does $80,000,000, 

In the organization of that industry there are four companies 
that do in excess of $10,000,000 a year. There are three companies that 
do between $2,500,000 and $10,000,000, There are six companies 
that do between $100,000 and $700,000 and there are 18 companies 
that do less than $100,000 a year. 

Now, I should correct the impression that I apparently gave that 
I was speaking in this respect for the whole industry. Actually, 1 
was speaking for our membership, which consists of only 32 com- 
panies and that is the division that I set up. There are probably, 
instead of 18 companies doing $100,000 a year or less, probably 40 


or 50. 
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The result is that we have a great concentration of the business at the 
top and we have 30 or 40 companies that are pretty much on the 
periphery of the picture. 

The small company is not a miniature large company. In other 
words, it is not the same as RCA, Capitol, Decca. or Columbia or 
MGM. It is a specialized company. 

Those large companies make all types of records, classical, hill- 
billy, popular, and soon. The small company will stick to one small 
segment of the record business. It may make religious records. An- 
other company may make records in a foreign language, such as 
Polish. There is a very large Polish public and they are great users 
of records. Another company will specialize in a particular type of 
jazz, and so on. 

Now, the inventory matter that Mr. Yamin just pointed out has 
not been, I thought, effectively covered until you heard his testimony. 

This matter of the colored label that we have been belaboring 
here for the last two sessions in my mind has got very little to do 
with the problem. I think any reasonable man will admit it does 
not cost any more to put a green label on a record than a red label on 
the record, and we all have a lot of different colored labels because 
it is helpful and enables us to identify very quickly the type of selec- 
tion which is on the record; in other words, whether it is classical 
or popular, and so on. 

The gist of this matter is that nowhere in the history of the record 
industry before have we had two colored labels for the same selection. 
That is the trouble. 

Now, suppose you have got a selection such as Rum and Coca-Cola. 
All you have to do is to know how many Rum and Coca-Cola you have 
got, but if von have two or three different labels for the same selec- 
tion I think it is obvious that any businessman would know that his 
inventory problem is increased to that extent. If the records are go- 
ing to come off the press at different times and if they are going to be 
separately enveloped and if they are going to be separately packed 
and separately invoiced and separately distributed, if he has got to 
double his inventory space for the same selection, he has doubled his 
work and trouble. 

Mr. Harrts. Well, do you not now have the additional work and 
inventory for vour sales to jukeboxes? Do you not have a separate 
organization for that? Is that not usnal? 

Mr. Grirrix. Well. of course. when you say “usual”—the manu- 
facturer does not sell to the jukebox operator: the manufacturer sells 
to a wholesale distributor, and the jukebox operator buys from the 
distributor. 

Mr. Harris. Are there distributors who deal only with jukeboxes? 

Mr. Grirrix. No; the same distributor sells to jukeboxes as to 
others. 

Now, I think what has caused your confusion is that the jukebox 
operators will use the records from several different manufacturers. 
That means that if he wants to load up his box he has got to go to 
six or eight places to get the records, and there are some retail dealers 
who carry all of the different records who will sell them to the juke- 
box operators, and because they sell them in large quantities they 
usually sell them at cost plus 5 percent. 
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It has been estimated in a survey which I think is reliable that prob- 
ably one-third of all of the records purchased by the jukebox operators 
are purchased from those pickup stores. 

I am glad you mentioned that because it is another indication of 
how little control the manufacturer has at the point of sale. Any 
regulation you set up to control the point of sale is lost by reason of the 
fact that so many of these records are sold by the dealers. 

I do not think I have got to develop the point any further, that 
these small record manufacturers cannot afford to make very many 
mistakes, , 

We have to get back to one fundamental in the record business: 
that nobody knows that a record is going to be a hit before it is made. 
There are exceptions to that, very unusual, of course, but we do not 
know whether a record is going to do well in a jukebox or at retail or 
whether it is going to sell at all until you get it out actually into cir- 
culation. 

Consequently, and this goes for the large manufacturers as well as 
the small ones, you have got to do a sampling job. You have got to 
make enough of the records on both labels if you are to prove the 
facts; they have got to be thoroughly sampled, to the jukebox opera- 
tor and the retail dealer—and remember that actually only a very 
small percentage of all the records released are ever sold widely on 
the jukeboxes. We do not know the verdict until we sample them, 
and the result is that your large manufacturer is frequently going to 
be left with a very large inventory of specially labeled records for 
which he has no market and he has no alternative other than to de- 
stroy them. 

Mr. Wiis. Let me ask you a question off the record. 

Mr. Grirrrx. Off the record ? 

Mr. Wits. Yes. 

(Discussion off the record.) 

Mr. Harris. Let me ask you a question. Right now, you inde- 
pendents, you small people—— 

Mr. Grirrinx. Independent of what, sir? 

Mr. Harris. Well, the small record people that you represent are 
specialists in certain types of records; is that not true? 

Mr. Grirrrn. That is correct. 

Mr. Harris. Is it not possible that if this bill that is proposed went 
into effect you might have specialists in jukebox records and that 
would obviate this problem of double inventory ? 

Mr. Grirrtx. I am sorry; I don’t understand. 

Mr. Harris. You represent the small record manufacturers ? 

Mr. Grirrtn. Yes. 

Mr. Harris. These small record manufacturers are specialists. 
Maybe one will put out, say, a hillbilly record: he will be a hillbilly 
manufacturer, and there is another one that is a foreign-language- 
record manufacturer, and in another case some other kind of record. 

Mr. Grirrtn. Right. 

Mr. Harrts. Then, is it not possible if this third alternative went 
into effect that you would have small manufacturers specializing in 
records for jukebox use, therehy reducing the double-inventory 
problem ? 

Mr. Grirrin. If there should develop on the horizon a small manu- 
facturer who was capable of telling in advance what records would 
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go well in a jukebox and if he could do that, he would be hired very 
soon by the large companies before he ever had a chance to go into 
business for himself. 

Mr. Wiiu1s. Does that about complete your statement ? 

Mr. Grirrin. Yes. 

Mr. Wiis. Then, let me ask you a question. I suppose that, re- 
flecting the views of the group you represent, you oppose the three 
alternative proposals. 

Mr. Grirrin. I oppose them on the ground that in my opinion not 
one of them is practical. 

Mr. Wits. What is the attitude of your group toward the origi- 
nal Bryson bill; that is, to approach the problem at the level of the 
jukebox operators ¢ 

Mr. Grirrin. What was the question, Mr. Willis? 

Mr. Wiuis. I say, what is the attitude of your group toward the 
original Bryson bill? That bill provided for, first, a certain amount 
of royalty to be charged for the commercial use of the compositions 
by the jukebox operators and then, second, the collection from the 
jukebox operators or through them. What is your attitude toward 
that ¢ 

Mr. Grirrin. The attitude toward that is this: We will have to go 
back to my giving a little explanation of my answer first. We will 
go back to the theory of Mr, Frank Walker, who pointed out the dif- 
ferent things that go into a record. 

First, a fellow writes a piece of music which he thinks is good. Then 
we get hold of an artist, and in the middle there is a very brilliant 
fellow called the artist and repertoire man, and he is the equivalent 
of the director or producer of a moving picture, and he is just as 
important as they and he should be paid more than either of them. 

That fellow brings those two elements together, and out of them 
comes a record. 

Now, when we propose to sell that record for 85 cents, we envision 
that that record will be played privately, in the privacy of your home. 
On that bases we get a certain profit from recording the composer. 
He has got his share and the musician has got his. Period. 

But here we find a completely different situation. We find that 
people are using that record as a public performance for profit. 

So, I go back to the point which Mr. Celler made—and I thought 
very well of it this morning—that we seek for strict justice in this 
life but we very seldom find it. One example of where strict justice 
does not exist is in an author’s book which goes to a lending library 
which profits without any benefit to the author. 

Now, within strict pare, every time a record is played so that it 
makes a profit, everybody should share in it—the composer and the 
musician and certainly, above all else, the producer that brought them 
together and brought out this piece of merchandise that people can 
use for that purpose. 

So, when I say to you that in strict justice the jukebox operator 
should pay something, I also say in strict justice he should pay all the 
way down the line. 

Now, we are talking theory when we are talking about strict justice. 

My opinion is that beyond that, if you attempted to enforce it, your 
cost of enforcing it will run away beyond what all three would get. 
So, you might as well forget it. 
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Mr. WiuI1s. So, you would oppose the original Bryson bill ? 

Mr. Grirrin. For the reasons stated. 

Mr. Wituts. And you do not want to express your views as to any 
preference among the three proposals, which would be the least obnox 
lous because you deem all of them or you believe all of them are? 

Mr. Grirrin. Yes, but I will answer. The third one only kills our 
jukebox business. The other two kill the whole business; so, I like 
the jukebox one the better. I just thought that one up just now. 

Mr. Wiruts. Thank you, Mr. Griffin. 

Off the record. 

(Discussion off the record.) 


STATEMENT OF HERMAN FINKELSTEIN, GENERAL ATTORNEY FOR 
ASCAP—Resumed 


Mr. Frxxensrery. Mr. Chairman, I would like to take up the argu 
ments that we have just heard today and discuss each one of them if | 
may very briefly. 

The first argument is that the jukebox makes the composition 
popular. 

I would like to put into the record, if I may, a table that we have 
prepared. I did not do it: it was somebody else’s idea, but here it is. 
showing the popularity of songs on jukeboxes and on the radio, in 
this order, taking a given song among all the songs that appeared in 
Billboard and look at their popularity today and see how many week- 
they have appeared on the popularity chart of jukeboxes and how 
many weeks they have appeared on the popularity chart for radio. 

Now, you will find, taking a great number of songs, that in all but a 
few isolated instances they were popular on the radio before the 
jukeboxes ever touched them, and that in those isolated instances the 
popularity seemed to spring at approximately the same time. 

But, in no case did a song become popular on the jukebox before i 
became popular on the radio. 

This survey covers the last week that was available. the week of 
March 29, 1952, the week ending March 29, 1952. 

Mr. Crumpacker. It covers the entire United States ? 

Mr. Finkersrern. Yes. It is a national survey, and they covered 
different regions of the country and consolidated them for this pm 
pose. deed 

The period of 6 months before that, which would bring it down t 
September 29, 1951. and then a year ago and one 5 months ago- 
those periods were selected at random. ; 

You will find in every one of these cases the popularity on the radio 
extended for a period beyond that of the popularity of jukeboxes 
So that we find that the jukebox does not make a song popular. 

Mr. Wiis. We will put that table in the record. 
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(The table referred to is as follows:) 


WEEK OF MAR. 29, 1982 (CURRENT ISSUE 


Number of S} oradic and 
weeks on Number of Number of “special audi 
dise jockey weeks on songs equal ence’’ songs, 
and retail | jukebox list length of not appear- 
sales lists before other time on all ing in all 3 
before juke- lists lists lists 

box list 


13 songs: 
Song A 
Song B 
Song C 
Song D 
Song E 
Song F 
Song G 
Song H 
Song ! 
Song J 
Song k 
Song L 
Song 

{ songs: 
Song N 
song O 
Song P 
Song Q 

& songs: 
song 
Song 
Song T 
song 
song 
song 
Song X 
song 


None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 


eee 


WEEK OF SEPT, 29, 1951 ‘6 MONTHS AGO 


13 songs 
Song 
song 
song 
song 
Song 
Song 
song 
Song 
Song 
Song 
Song 
song 
Song 

5 songs 
song 
song O 
Song P 

s songs: 
Song Q 
Song R 
Song S 
song T 
Song U 
Song V 
Song W. 
Song X 


' ee wey eeyenp penarrany yen 
4% ZORA rROSsayore 
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WEEK OF MAR, 24, 1951 (1 YEAR AGO) 


Number of Sporadic and 
weeks on Number of Number of (“special audi- 
dise jockey weeks on songs equal | ence” songs 
and retail | jukebox list | lengthof | not appear- 
sales lists before cther | time on all | ing in all 3 
before juke- | lists lists | lists 
box list 


14 songs: 
Song a 
Song B 
Song C_- 
Song D_- 
Song E-- 
4 ae 
Seng G 
Song a... 
Song I_- 
Song J 
Song hk. 
Song L 
Song M 
Song N. 

1 song: 

Song O 

1 song: 

Song P 


None 
None 
None | 
None 
None 
None | 
None ~— 
See 
None 
None 
None | 
None 
None 
None 


Cl et et 


OwOnmK he we 


WEEK OF DEC, 2, 1950 (5 MONTHS AGO) 


S SOngS: 
Song A 
Song B__. 
Song C 
Song DD 
Song E 
Song F 
Song G 
Song H 

1 song: 
Song I 

3 songs: 
Song J 
Song K 
Song L 

5 songs: 
Song M 
Song N 
Song O 
Song P 
Song Q-_- 


Mr. Finkersrern. But, let us assume that it does, that the jukebox 
does make a song popular. Well, you could also say, and I suppose 
everyone would concede that the radio makes a song popular and that 
having a musical show with the song in it put on on Broadway makes 
it popular, and that the publisher makes it popular, and if all of these 
people that help—— 

Mr. Crumpacker. I might say that this is pretty much of a rehash. 

Mr. Finxersrern. I think you are right, and I will drop the point 
and go on, and I will proceed to what has been raised today. 

One is that the compulsory-license provision of the act of 1909 was 
put in there to prevent a monopoly and that if you repealed that pro- 
vision, and that is one of the questions presented here, that you would 
reestablish the monopoly. 

But, as brought out by the previous witness, will you have a num- 
ber of record companies—well, at one time, as when you get to 1950, 
there were only three of them, it was pointed out, and they were 
Victor and Columbia and Decca, and when you go back to 1927, Wool- 
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worth put out a 10-cent record. Today every record company sells 
its product for 85 cents. 

It does not make any difference how much you pay the artist or 
how many records they sell or how much they make on that record, 
that record, no matter what, the company sells it for 85 cents, so that 
I do not think that the 2-cent royalty that they pay the copyright owner 
cuts much of a figure of what the ultimate price is to the public. 

Now, I really think it is rather immaterial to go into the question of 
how much each one gets or what the relative strength is, but I would 
like to point this out, as long as the subject has come up, that looking 
at the ROA Victor Co., I think that one should look at the ramifi- 
cations of that company. 

We have been talking about just a little petty industry, but RCA is 
one of the largest corporations in the world today. It controls the 
patents for all kinds of sound systems, both in radio and moving 
pictures. It manufactures radio and television sets. It manufac- 
tures radio transmitting devices and the radio-television receiving 
sets. It isthe largest broadcaster in the world and between RCA and 
Columbia and the American Broadcasting Co., they control most of 
the 50,000-watt clear-channel stations in America. 

They have a tremendous number of artists under exclusive contract. 

Mr. Wiis. You are talking about the parent corporation / 

Mr. Frnxersretn. I am talking about the aggregate, about the 
over-all enterprise of RCA. 

Mr. Wituis. Well, is that not going far afield? 

Mr. Finxewsrern. Is that not what? 

Mr. Wiis. Is that going far afield ? 

Mr. Frnxersrern. Well. I concede that it is going far afield if the 
only inquiry that we should address ourselves to is this, Is it appropri- 
ate that this one industry, the jukebox industry, of all the industries 
that perform works for profit should have an exemption, if the only 
question before this committee is whether it is logical for them to 
have that exemption, then I think it is, and that these other things 
are extraneous and immaterial. 

I think it is immaterial, for example. whether a given writer earns 
one dollar or one million dollars, if his property is being used in 
public performances for profit and if it is appropriate that payment 
be made for public performances for profit of copyrighted works, 
then I think it is immaterial how much the jukebox people or the 
record people make or how much or how little the writer makes, or what 
his problems are. 

[ really think personally that the problem is just that simple, that 
here you have got to determine first, is it appropriate that there should 
he this policy of separating the rights that are given to a copyright 
owner and providing that when a record or a sheet of music is sold 
tor private use. that it carry the burden and the price be geared 
accordingly; but when the work, that popular sheet music or phono- 
graph record, is used in public performance for profit—— 

Mr. Wituts. You mean in the jukebox ? 

Mr. Frxxetstern. In the jukebox or anywhere else—well, let us 
eliminate the jukebox for a moment 

Mr. Wirats. Well, that is the kind of testimony we spent 3 weeks 
on before. Now, we have got three proposals here. 
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Mr. Finkensrern. Well, I will terminate that, but, Mr. Willis, | 
think there has been so much chaff here that I think we better start 
sorting some of it out and see what is material and what are the is 
sues, and I have been just trying to do that. 

Now, I can see that the fact that Victor and Columbia combine 
for the purpose of having their own musical publishing house and 
their own performing organization may be wholly immaterial in this 
inquiry, but if we are going to get into that kind of thing, let us 
really go into it. 

I am perfectly willing to concede that it is entirely immaterial, 
but there have been some statements made here of how wealthy some 
writers are and how they do not need money, which I think is wholly 
immaterial, and how 

Mr. Wituts. Well, now, you are repeating, after all, what has been 
said before in these hearings. 

Mr. Finkersrern. Well, I said that it is immaterial how wealthy 
the composers are or how wealthy or how poor the jukebox people 
are, or the manufacturers of records are. L submit that is immaterial] 
because really here is what you have. If the principle of compensat- 
ing a writer when his work is used in public performance for profit 
is sound, then everybody who uses that work for public performance 
for profit should pay, whether he be a jukebox operator or whether 
he be a good businessman or a poor businessman, if the principle is 
sound, then everybody should adhere to that principle, regardless of 
whether he makes a lot of money or makes a little money. 

I think the Register of Copyrights gave this example. He said. 
“Here are people with these fancy jukeboxes who are putting up 
something in a terribly fancy package and they keep on adding more 
ribbons and making them more fancy every year and it costs more and 
more money to do it and the thing that they put into that package i- 
this musical composition”—and that is the purpose of the copyright. 
to encourage the man that creates that product—and then the peop! 
that put this product up in fancy packages said, “If you make us 
pay for this thing that we are wrapping up, you will put us out of 
the wrapping business.” 

Now, while this industry takes in $2 million or $3 million, wh) 
they should escape any royalties for the use of that property just be 
cause In 1909 there was a different kind of a thing—— 

Mr. Wittts. I still submit that all of this is what we have heard i) 
the last few weeks. 

Mr. Crumracker. Would you mind directing yourself to the third 
proposal that we have before us now ? 

Mr. Finxetsrerx. Yes. The third proposal being, as 1 understand 
it, that there be a third method available to the jukebox operators. 
that instead of paying 1 cent per week as provided in the origina! 
Bryson bill, there be what is called in the trade or the industry, “clear 
ance at the source.” 

Now, this principle of clearance at the source is this, as applied to 
any network that is broadcasting, for example 








Mr. Wits. In other words, you are talking about the proposal! 
that would have separate kinds of records, one sold to the home user 
and the other to jukeboxes ? 

Mr. Finketstern. That is right, and I think this, that if there i+ 
io be any clearing at the source by the record manufacturer, that is. 











if he 


are § 
18 a 
be i] 
l 
who 
whe 
d 
use 
sho 
per 
pas 
to | 
Is a 


) 


ind 
I 
nal 
x 
sid 
eXe 


’ 
4 


cel 


Si 


ju 
he 
st 


1 














RECORDINGS IN COIN-OPERATED MACHINES 477 


if he is to be put in the position of clearing these rights so that they 
are available to the man that buys the record from him, if that man 
is a jukebox operator then I think that the record company should 
be ina position to pass the charge on to that particular individual. 

1 do not think that it would ‘be appropriate to expect the people 
who buy records for use in their own homes to pay a larger charge 
when they are not doing anything that requires a higher price. 

Mr. Crumpacker. Do you think it is appropr iate for people who 
use the records in their home to pay for that use / 

Mr. Finxetsrein. I think it is hardly conceivable that anybody 
should think—well, for example, if you bought a book for your own 
personal entertainment, you would not expect to buy it royalty-free. 

Mr. Crumpacker. You would concede that it is all right for him to 
pay something, but do you also concede that it is perhaps appropriate 
to look into the question of whether the sum that they are now paying 
is appropriate / 

Mr. Finxevsrern. Well, I think that that might be an appropriate 
inquiry, but I do not think that was the purpose of the Bryson bi 

Mr. Winuis. Well, we are not considering the Bryson bill as origi- 
nally proposed, today. 

Mr. Finkevsrein. But I understand that is the subject you are con- 
sidering, the exemption, you are still considering the subject of the 
exemption of coin-operated machines under the 1909 law. 

Mr. Wituis. Let me ask you. Do you favor that proposal / 

Mr. Finkevsrern. Well now, I would like to answer that. I would 
certainly have no objection to that being an alternative. 

Mr. Wiais. That is the third alternative we are talking about. 

Mr. Finkersrerm. That means the separate labeling of records / 

Mr. Winuis. That is right. 

Mr. Finketsrern. | would have no objection to the third. 

Mr. Winiis. And you do not think that the objections of the other 
side with regard to bookkeeping and mechanical difficulties are 
justified ¢ 

Mr. Finkecsrein. Well, let me look at it this way, if I may say, that 
here you have a liability that should rest upon the jukebox operator 
He is the man that is performing publicly for profit, and as I under 
stood it, this is to be an option. 

I do not think you could say to any record company, “You must 
manufacture this record for jukebox use.” 

I think it would be optional to him whether he did or not. If it 
paid him he would, and if it did not pay him, he would not, 

Mr. Wiiiis. What do you mean by that? I do not follow you. 

Mr. Finkxevsrein. Well, I was just in the middle of a thought. If 
I may complete it, L assume that you would preserve the option of the 
jukebox operator and if he did not want to buy a record that way, 
that he could just buy a record intended for home use and pay the 
royalty of 1 cent per week at his option. As I understood, that was 
under consideration, 

In other words, the simple thing would be just to eliminate the juke- 
box exemption. That would be the clean-cut way. The State De- 
partment has suggested it, and the copyright office and the bar associ- 
ation, everybody has suggested just a simple elimination of that 
exemption. 
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But, if you eliminate that exemption completely, you then have 
the problem of the jukebox operator having to reach some agreement 
with the copyright owner or he cannot use the thing at all, and then 
you come in and try to help him and you say, one, that the man that 
owns the jukebox outright is completely exempt under the principle 
we have today of helping the small fellow: and, second, you say that 
without reaching any agreement with any copyright owner, “ You may 
use this record by paying him 1 cent per side per week,” and vou would 
even have him saying. “I do not have to go to him, I could, but I do 
not want to.” and the statute says, * You may pay 1 cent.” 

Now, as [ understand it, vou have a third alternative, or second, 
whichever it is. where you want to say, “If you do not want to do it 
that way, vou can go to the record company and say to the record 
company, *You manufacture a record for us and you clear it at the 
source so that we do not have to deal with these people,” but both of 
these things are methods of avoiding dealing with the copyright 
owner, and that brings us around to one other thing that we should 
be thinking about. 

One of the gentlemen this morning said that where there are four 
people and only one of them is being considered in this bill—he said, 
“There is the record manufacturer, there is the artist, there is the 
writer, and there is the jukebox operator, and you are trying to do 
something for only one of those four people.” and he said, “We have 
been around for a long time, let us take this thing and let us drag it 
along a little bit more and get everybody in, in 3 years from now and 
talk about it then.” 

But, actually, of these four people, the writer is the only one to 
whom Congress says, “You shall not have the liberty of contract. 
Anybody can use your work on paying a stated royalty for it, whether 
it is Irving Berlin.” and this has been his biggest gripe all of his life, 
that any one of his works can be used for the same amount of money 
as any number. 

But, there it is in the statute that says that any company can take 
the work of the greatest writer and use it on paying only 2 cents and 
he is denied that liberty of contract. 

Now, these record companies have the great artists under contract. 
And that witness said that if these record companies—he said that we 
have 16 different versions of 1 song, and how much better that is, and 
that “We have encouraged 16 different writers to write, instead of 
only 1.° and then he said that the man that wrote that song got too 
much money for it 

Mr. Winuts. Let me interrupt you. You said that vou would not 
object to No. 3. Will vou please take up No. 1 and No. 24 

Mr. Finketsrers., No, 1 is—l really do not think that either No. 2 
or No, 1—— 

Mr. Wituis. Take them up separately 

Mr. Finkersrein, Well, 1 will take them up separately. 

I do not think that either of them is appropriate to this, however, 
to what prompted these hearings, which is the jukebox exemption, 
but now, taking each one separately, on the question of whether there 
should be a compulsory license at all, I do not know how anybody can 
question the principle of freedom of contract. If it is to apply. it 
should apply all along the line. 
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But, there was a special condition in 1909, where one or two compa- 
nies had all of the publishers—in those days, by the way, the publishers 
owned all the rights, and the writer did not have a look-in at it, he 
walked in and he turned over everything, all of his rights, just as 
Milton did with Paradise Lost in the old days—and just turned over 
to the publishers, and that is what would happen again, if these people 
had their way. 

So, dealing with this question of the exemption—and, you know, 
there was complete exemption as to all phonograph records and music 
before 1909. 

Feeling that that exemption was going to be removed, the Aeolian 
Co. went out and bought up all these rights. If there hadn’t been 
the 2-cent provision in 1909, the Aeolian Co. would have had a com- 
plete monopoly. 1909 was before the Clayton Act, so the quickest 
remedy that Congress saw to prevent this combination in restraint of 
trade was putting the 2-cent provision in as something it attached to 
the law that gave the mechanical right. But, when they did that, 
they cut down another right that existed before 1909. 

Before 1909, if you had used music in a jukebox if there had been 
one, the kind of jukeboxes we now have today, that would have been 
a public performance and that would have been subject to the con- 
trol of the copyright owner because the 1897 law gave the right of 
public performance, and it wasn’t public performance for profit, it 
was the plain right of public performance. If you woe eas a musi- 
cal composition publicly, which is still the law as to dramas, whether 
it was for profit or not, you had to have the permission of the copy- 
right owner. 

Then they come along in 1909, while they give this mechanical right, 
they said—and nobody had any complaint about it at that time 
“As to these coin-operated machines used in penny parlors, they will 
not. be deemed to be public performances for profit.” 

We have heard both sides here. There is no sense in rehashing it. I 
think from the state of the art at that time there was considerable 
doubt as to whether it was a public performance for profit. You can 
argue that both ways. I have addressed myself now to the first pro- 
posal. Now I come to the second proposal. 

I think I have already discussed that. 

Mr. Wiuuts. I do not think you have. 

Mr. Frvxkexstein. I am going to discuss it again, if I may. 

(Discussion off the record.) 

Mr. Wiwtuis. All right, Mr. Finkelstein. 

Mr. Finkeste1n. I oppose the second alternative because I think— 

Mr. Writs. When you say “I,” you speak for your organization ? 

Mr. Frnxexsrern. I am sure that I would speak for the org: niza- 
tion. 

I would oppose it because it is no solution to the exemption of coin- 
operated machines to have the public generally carry an extra burden. 
The 2-cent provision is one that has no relation whatsoever—the pres- 
ent provision—to public performances for profit. In fact, the statute 
relieved the device, as they call it in the statute, referring to the record 
or music roll, from an obligation to contribute to the copyright owner 
when the record is used in public performances for profit. That was 
the intent of Congress. 
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I think that, although it may be appropriate at some other time 
to reexamine the question of the present law on the basis of the first 
or the second suggestions, it is no answer to the jukebox exemption, to 
either eliminate the 2-cent provision entirely or to increase it. 

I think they are entirely separate problems and should not be 
tied up with the jukebox problem. 

Mr. Wiis. Do I understand, then, that as between the interest— 
let us call it the immediate interest—of the authors and composers 
for increased remuneration via the avenue of increasing the statutory 
charge on the one hand, and the principle of exemption that jukebox 
operators enjoy, according to you, on the other hand, that you feel 
that that immediate interest—if those are the right words, and I am 
willing to modify them if they are not—you think that should be post- 
poned for the time being or the right not granted. 

Mr. Finxecstein, I am not sure that I understood your question, 
Mr. Congressman. 

Mr. Wiis. I am positive you did. 

Mr. Frnketsrern. May I have it read back? I am sorry I didn’t 
understand your question. 

Mr. Bryson. Restate it for him. 

Mr. Finxerstern. May I have it read back, or would you like to 
restate it? I mean that I didn’t understand your question. 

Mr. Wiis, I will restate it. You say there is a principle involved 
here. I am not questioning the sincerity of your statement. You 
say that principle is that the jukebox operators enjoy an exemption, 
according to you, that they should not enjoy. 

Now, as opposed to that principle, let’s take the case of the authors 
and composers, who I judge would be more immediately interested 
in getting increased compensation wherever that might come from and 
more specifically coming from increasing the statutory charges. 

I ask you: Would you rather that they not get it at all at this 
time—that increase in compensation—because the principle that you 
refer to is the only one you accept as correct ? 

Mr. Finketstrern. | think I understand your question now. I am 
sorry I didn’t get it before. I understand that your question is this: 
That, as between the principle of feeling, to put over the argument, 
that the jukebox exemption should be removed and, therefore, not 
succeeding here, and, on the other hand, increasing the charge to the 
manufacturer for the privilege of manufacture, which position would 
] prefer: is that correct ¢ 

Mr. Wituts. That is right. 

Mr. Finxetstrern. | respectfully submit 

Mr. Wituts, I know your preference. You expressed it many times. 
T said: Would you prefer nonaction by Congress rather than not 
correcting the principle ? 

Mr. Frxxexsretn. Congressman Willis, I would not ask for any 
action here that is illogical. I would not want the public to pay more 
on an unsound principle just in order to get more money. We are 
not here just for that purpose, to get more money. We are here to 
correct an injustice, and that injustice favors the jukebox operator, 
and we would oppose getting more money by having the public pay 
it and still continue to exempt the jukebox operator. 
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We are not here just asking for more money; we are here to ask 
for that injustice to be removed. We do not want a hand-out. We do 
not want a charge passed on to the public just as a means of getting 
more money. I do not think that is the issue here at all. I think the 
issue is this: Everybody engaged in public performances for profit 
pays. That is the system of our copyright law. They pay in order 
that vou may encourage writers and so that the public, when they 
use it privately, may have it for a lesser price; and to pervert that 
principle merely to increase royalties that may flow to authors im- 
mediately, say, would be terribly unsound. 

I would be opposed to it, and Tam sure every writer and every pub- 
lisher would be opposed to it. I do not think there is any question 
about that at all. 

Mr. Wits. In other words, if we cannot see your way about it, if 
we cannot see a way to correct your idea of an unjust exemption en- 
joyed by the jukebox operators, then you do not advocate and would 
not ask us to enact and, if your opinion were asked on it, you would 
tell us you would oppose our forgetting about the approach you favor 
and simply giving more money to the authors and composers by means 
of increasing the statutory rate ¢ 

Mr. Finkeisrers. Congressman, if this committee were to come—— 

Mr. Wituis. And Lam not trying to put you on the spot. 

Mr. Finkecsrei. [am not worried about that, Congressman Willis. 

Mr. Witits. I would like your views and the views of the authors 
and composers. 

Mr. Finketsrery. I would say this: If this committee were to come 
to the conclusion that to remedy an injustice that now exists in the law 
they would pass the charge on to the public, | would feel very sorry at 
any committee reaching that conclusion. T would feel that we just 
had not put across our story here, because we are not just asking for 
more money or fora hand-out. That just isn’t it at all. 

Here is an exemption. Here is one industry, a large industry, that 
has since 1935—and that was when they came into being on their pres- 
ent basis—enjoyed an exemption that nobody else enjoyed. They have 
enjoyed it now for 17 years. It is about time they got on the same 
basis as other commercial organizations engaging in public perform- 
ances for profit. 

What is there to the jukebox industry that should put them in the 
same Class as religious and charitable and educational organizations / 
They do not make any unique contribution to our national interest, 
The mere fact that we have heard a lot about the fact that they do 
not keep books—therefore, this would complicate their methods of do- 
ing business—there is no reason why, if the statutory system is difli- 
cult for them to comply with, and that is one that is intended to give 
them an option, to give them a method of doing business when they 
do not have to deal with this composer that they don’t want to be con- 
taminated with, but, if the radio people and the dance-hall people and 
other people who do not get a com from the public every time a song 
is performed, if they can make agreements with the composers and 
the composers have been reasonable—and so far as ASCAP is con- 
cerned, I would like to point out that we cannot be unreasonable. that 
if a writer clears through this organization, the United States Court 
for the Southern District of New York is a court of resort to any user 
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who thinks the price is outrageous or unreasonable. We do not have 
the last word there. 

That is true when these rights are licensed on a collective basis. 

I am almost tempted to go into a subject that I think is extraneous, 
and that is comparing figures again. 

Mr. Wits. No. I just want this view of yours on this very narrow 
subject. 

Mr. Frnxerstern. I have very strong views, on that, Congressman. 

Mr. Bryson. In other words, you believe that the provisions in the 
original bill, 5473, constitute the logical and equitable approach to this 
problem ¢ 

Mr. Frinxke stern. I do, sir. 

Mr. Bryson. Rather than either of these suggested alternatives? 

Mr. Frinxetstern. I would say, as to the three suggested alterna- 
tives, Congressman Bryson, that that is merely something that they 
can resort to if they do not like the one in the existing bill. They do 
not have to resort to it. Nobody says they must. Nobody says they 
must resort to even the first one in the bill itself. They can always 
make their own agreements. They could, and they are strong enough, 
I think, say to writers, “If you do not waive the statutory fee, we won't 
use your song.” 

They probably will if the bill is passed. That is a matter of eco- 
nomics. The radio industry has the same privilege and once exercised 
it. 

Mr. Bryson. With your knowledge of this complex subject, I under- 
stand that you do believe that the third suggested alternative is feasible 
and workable. It could be implemented and put into effect. 

Mr. Finxketstein. I think that nobody could be hurt by having it 
in the bill. If it didn’t work, they wouldn’t use it. There is nothing 
mandatory in there. 

We have heard from the record companies—and they know more 
about their business than I do—that it would be difficult to administer. 
If that is so, they just wouldn’t have to resort to that alternative. I 
see no harm in letting it go in and, if it works out, let them take advan- 
tage of it. 

Mr. Harris. Then you would keep 5473 as it is and add the third 
alternative to it? 

Mr. Finketstetn. I would have no objection to doing that. I think 
the bill as it stands is the best thing, but I think it couldn’t be hurt by 
adding the third alternative. 

Mr. Bryson. It wouldn’t be inconsistent ? 

Mr. Finxetstern. I do not think it would be. 

Mr. Harris. You are not considering the third alternative as a bill 
in itself? 

Mr. Frnxerstern. That is right. 

Mr. Harris. What do you think of it as a bill in itself? 

Mr. Finxetstern. At least it is logical, but I do not know if what 
we hear from the record companies is sound. It may be that there 
ought to be the alternative that is now in the Bryson bill, to have the 
jukebox operators clear it themselves in case the record companies say, 
“We won't manufacture these records.” The jukebox people ought 
to have the right, if our principle is sound, of giving them some method 
of acquiring the rights without dealing contractually with the writers 
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and publishers. Then I think that you ought to retain the principle 
in the Bryson bill. 

Mr. Harris. Then you think the bill and the third alternative should 
both be included ¢ 

Mr. FInKELstEin. Let them both goin. I would say the Bryson bill 
as it now stands or the Bryson bill with the third alternative, with that 
alternative being an alternative to the 1-cent-a-week provision. 

Mr. Bryson. Any further questions? Thank you. 

Mr. Wattenberg, you do not have a prepared statement ? 


STATEMENT OF SIDNEY W. WATTENBERG 


Mr. Warrenserc. No, Mr. Chairman. I submitted statements at 
the previous hearings. 

Mr. Bryson. I remember you testified before. Won't you sit down 
and proceed to give us your views! 

Mr. Warrenserc. Gentlemen, this week marked the end of the 
fifth month during which hearings on this bill have been pending, and 
we have gone off on a great many tangents and have heard testimony 
concerning a@ great many matters which, to my way of thinking, are 
not relative. 

I respectfully submit that the purpose of this bill was to eliminate 
a provision in the law which had become antiquated and obsolete and 
which, because of the development of scientific methods, had become 
unfair. 

I have heard, as the main opposition to the passage of the bill—— 

Mr. Wixuis. Are you talking about the original Bryson bill ? 

Mr. Warrensere. I am. 


Mr. Wituts. Can’t you address yourself to the alternate ? 
Mr. Warrensers. [ think, Mr. Congressman, one thing depends 
upon the other. I cannot 24 2 but feel that a person’s inability to 


pay for one piece of property belonging to another is no justification 
for giving him the right to use it freely. I cannot reconcile that con- 
cept in my own mind with our way of life. 

If I have a piece of poerenss and I want to make use of it and the 
use of that property depends upon getting hold of somebody else’s 
property, I have to pay for it. 

Mr. Wits. That is a question of degree really, because you are talk- 
ing about jukebox operators, and I do not want to be their advocate. 
I do not pretend nor care to be. But they actually pay to composers, 
already. 

Mr. Bryson. For one phase. 

Mr. WarrensverG. They pay what the Congress says shall be a re- 
cording fee. They do not pay anything for the perfor mance fee. We 
are asking that they pay that performance fee. That is why I say 
these two things are tied with one another. 

I firmly object, too, to the No. 2 suggestion where you would be re- 
quiring the public to pay the cost 

Mr. Wuuts. That No. 2 suggestion—you are talking about the one 
that would increase the statutory rate ? 

Mr. WatrenserG. Yes, sir, from 2 cents to something more right 
across the board. 

Mr. Wittls. You would oppose that? 
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Mr. WarrenserG. Definitely. If we were down here only look- 
for more money, I think we might jump at that, because, if you stop 
to analyze the fact that the coin-machine industry uses only some of 
the total number of records manufactured and certainly not all, I 
think the authors and composers and publishers would get more money 
if there were an increase from 2 cents to 4 cents per record. 

Mr. Wiss. There is no doubt they would get more money than at 
present. If you take the situation as it is today, as compared to what 
the situation would be if you increased the statutory rate, there is no 
question in the world that the composers and the authors would get 
more money. 

Mr. Watrenserc. I didn’t even mean that. I mean, if we took, 
let us say, 4 cents per side instead of 2 cents per side right across the 
board, the authors and composers and publishers would probably 
derive more money than if 5473 went through, and the jukebox people 
paid 1 cent a week. Because the number of records sold to jukeboxes 
upon which this additional 1 penny is paid is only a comparatively 
small portion of the total number of records sold. 

So, I say it isn’t strictly for money reasons that we are down here. 
We are down here to correct an unfair and antiquated provision in 
the law and to make the person who is now using property, someone 
else’s property for his own financial gain, pay a reasonable fee, and 
certainly there are sufficient safeguards and maximum limits in 5473 
ag tee him so he cannot very well be put out of business. 

*lease forgive me, sir, if. 1 take these three points out of order. I 
have taken No. 2 first because I think it does fit in with what I wanted 
to say at the time. 

Insofar as the first alternative is concerned, outright repeal, I 
wouldn’t know how to answer that question, and I am perfectly frank. 

I have talked to music publishers and they say, “Oh, yes, that would 
be a great thing. Then we would have freedom of contract, which 
everyone else in every other line of business has and which the 1909 
act took away from us.” 

I talk to other publishers and they say, “We couldn’t very well sur- 
vive if the compulsory license were removed.” 

This is a funny thing. In 1909 the compulsory-license provision 
was inserted in the law to prevent a monopoly. Mr. Finkelstein ex- 
plained very carefully a few moments ago about the threatened 
monoply of the Aeolian Co, Today there is also a threat of monopoly 
and there would be a serious threat if this section were deleted from 
the law because the record companies who have the right to make ex- 
clusive deals with artists dictate the terms on which they will take 
music. There was a lot of testimony on behalf of the record companies 
here today, but very, very few people realize that in the vast majority 
of cases the publisher doesn’t get the full statutory fee of 2 cents. He 
is forced, by economic pressure on the part of the record company, to 
accept something less. It may be a cent and three-quarters, it may be 
a cent anda half. It has been as low as 1 cent, because, if a music 
publisher or an author or composer wants a Perry Como record, he can 
only go to RCA Victor and, since RCA Victor is in the driver’s seat, 
they can say, “Yes, we will record your song, but we cannot pay you 
2 cents.” That happens very often, sir. 

I would say it happens in more than half of the cases and only in 
a comparatively few cases, where you have music by a composer of 
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renown or a novelty song, can the publisher go to all record companies 
and say, “I want this published,” and keep the 2-cent rate. 

Because of the conflict in the minds of my people, I must neces- 
sarily say that I do not know how to answer your question as to 
whether I would approve the first suggestion that the compulsory- 
license provision be eliminated altogether. 

I certainly feel that as it stands now, it is unfair. As long as the 
coin-machine exemption exists, the entire 1 (e) is unfair, and it 
could be made more feasible and practical if that exemption is re- 
moved. 

As far as the third suggestion is concerned, the two records, since 
in theory, at least, that would place the burden of paying the ad- 
ditional fee upon the person who, in my mind, should pay it, that is, 
the man who is exercising the performing right, I would be in favor 
of it, provided it was joined with the provision which would give us 
some security under it. In other words, if it could be enforced readily, 
if it were made a misdemeanor on the part of a jukebox operator to 
play a record that had been manufactured for home use only, I would 
be in favor of it. 

Mr. Wiis. You would favor it standing by itself or in con- 
junction with and tacked on as an additional provision to the bill 
it R. 5473? 

Mr. Warrenserc. I think it should be tacked on to 5473, because 
it would give an alternative. There are a great many operators who 
have several machines and their accounting problems would not be 
quite as serious as we have been led to believe. I do not say there has 
been any intent to mislead the committee on the part of anyone, but 
I do say, when a man is called upon to pay something in addition to 
what he is now paying, there is always a certain resistance to it. I 
do not feel that the accounting problem would be quite as serious as 
we have been led to believe. 

Gentlemen, we can go back to the concept—at least I cannot get 
5473 completely out of my mind—that Mr. Finkelstein pointed out, 
the concept of a composer receiving a performing fee if his work is 
publicly performed for profit. That concept is not new. It was recog- 
nized in 1909 and because there was a device known as the coin ma- 
chine, which apparently was a very insignificant device in those days, 
it was exempt from the public-performance clause. 

With all of the testimony on behalf of the recording companies, I 
didn’t hear anyone say how many records the RCA Victor Co. sold to 
the coin-machine industry in 1909. I do not think they could have 
sold very many. From what I understand, the type of recording that 
the RCA Victor people make today could not have been used on 
the 1909 jukeboxes. 

Mr. Harris. Didn't Mr. Raine say about a thousand or so to the 
entire public for a hit tune? 

Mr. Warrensera. I didn’t hear it. 

Mr. Harris. That was Mr. Raine of Columbia. 

Mr. WatrenseraG. I do not know whether that was the present Co- 
lumbia Gramophone Co. or not. If he said it, I didn’t hear it. If that 
was true, that a thousand were sold, that would be pretty clear evidence 
and show a much greater contrast than I hoped to show. 
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Mr. Harris. We were talking about comparative amounts of money 
in terms of record production between 1909 and today. 

Mr. Wartrenserc. I was talking about the number of records that 
the record industry sold for use on jukeboxes in 1909 as compared to 
the number of records sold to jukeboxes today. I venture a guess that 
it was infinitesimal in 1909, so we do have an entirely different situation 
today. 

Mr. Harris. You made a statement just a little while ago to the effect 
that some of the publishers felt that the first alternative would put 
them out of business. 

Mr. Watrenserc. Some of them were afraid of it; that is correct. 
Quite frankly, it is because of the fact that there are today severa! 
hundred music publishers. I would venture a guess that there must be 
close to a thousand music publishers. Perhaps only half of them are 
members of ASCAP. There are perhaps 8 or 10 large record com- 
panies. They dominate the industry. So it is the law of supply and 
demand. 

If this section were completely eliminated, there might be problems. 
I think that the fear that the Congress had in 1909 that there was a 
danger of a conspiracy or a violation or a monopoly, might very well 
be harbored by publishers today. 

Mr. Bryson. We thank you so much. 

Mr. Schulman. 


STATEMENT OF JOHN SCHULMAN 


Mr. Scnutman. Mr. Chairman, members of the committee, I am here 
on behalf of the Song Writers Protective Association. Our member- 
ship consists, as I testified before, of authors and composers. I am not 
going to repeat the argument in favor of the Bryson bill. I am going 
to restrict myself, if I can, to a discussion of the alternatives which 
might have—— 

Mr. Wits. Might I say that your discussions are always very good. 

Mr. Scoutman. Thank you very much. 

It may be interesting, in view of the testimony given here this after- 
noon about record companies dealing in mills, to look at some of the 
published records, and I shall not devote too much time to it. 

My attention has been called to an article in the Billboard, March 
29, 1952. 

That is one that shouldn’t have been out yet, it is Saturday’s Bill- 
board, I think. 

Mr. Bryson. That must be a very alert newspaper to give news 
3 days before it comes out. 

Mr. ScHULMAN (reading) : 


Capitol’s 1951 Profit of 408G Doubles ’50.” 
Then the article reads: 


The 1951 sales total of $13,385,548 was an increase of $1,069,229 over the 
previous 12-month total. The 1951 net income, after providing $437,000 for 
Federal income taxes, was $408,439, reflecting somewhat higher prices and im- 
proved manufacturing and operating efficiency— 


this is a statement by the president of the company: 


The previous year net income was $201,509, after deducting income taxes of 
$121,000. 
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So Capitol is not in a bad spot. 

Mr. Bryson. That would be good campaign dope for those of us 
who are Democrats. 

Mr. ScuutmMan. Yes, sir, which Lam, too, sir. [have been a Demo- 
crat for as long as I can remember, even in these days. 

I have here the statement of the Decca Record Co. It is a published 
statement. It is what they submit to their stockholders. You can get 
it any place you want. 

Mr. Wutats. Let me ask you—- 

Mr. Scuutman. May I just finish this, sir? 

Mr. Wittis. You will connect it ¢ 

Mr. ScuutMan. I will connect it. 

According to this statement, the Decca Records Co. has an invested 
capital of $885,325. That is the amount that was invested in the 
company originally. 

In 1951, on that kind of an investment capital, it made before taxes: 
S1514911.47. Of course, since 1936, it has accumulated a paid-in 
surplus or an earned surplus of $5,900,000. So Decca hasn’t done too 
badly. 

I might point out that this report shows—and I shall ask that if 
be marked in evidence—that last vear Decca paid $4,190,925 for 263,- 
700 shares of the common stock and 32.500 of the warrants of Universal 
Pictures Co. It borrowed S4 million in order to do that. But that is 
an indication of how these companies tie up with one company and 
another, 

| refer to this in answer to the suggestion made by previous witnesses 
that the record companies cannot afford to pay more royalties. 

Just what is the situation as to rovalties’ Here 1 come to the 
first proposal, the elimination of the compulsory license under section 
1 (e). 

Lam going to be brutally frank, gentlemen. If I thought you would 
pass that at this session, that would be my choice. But I do not think 
you will. If L thought that you would eliminate the compulsory 
license, despite the fears expressed by Mr. Wattenberg- and IT know 
those fears are expressed in the industry—I think you would be doing 
a service to the public and to the authors and composers. 

I think that one of the reasons that vou have so few record companies 
of any size is section 1 (e), the compulsory license, and the reason for it 
is this: Mr. Griffen was perfectly frank. The 30 or more smaller 
record manufacturing companies have to go into specialties. Why? 
One answer is given in this Decca report. There is a list of recording 
artists here that Decca has under exclusive contract. So, if T want 
to go into the record business tomorrow, | cannot get Bing Crosby, 
Guy Lombardo, the Andrews Sisters, Fred Waring, the Ames Broth- 
ers, Johnny Desmond and others. I cannot get them. They are all 
tied up under exclusive contract with Decca. 

Another reason is—and here I am speaking out of my own observa 
tion—that, if a smaller record company should come out with a good 
song, the bigger companies just take it over by these artists whom 
they have under contract. 

If your smaller company had the exclusive on that song, it would 
pay the smaller company to invest money, but you do not invest money 
in just air or water, which somebody can take away from you. 
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I have had this discussion time and time again as to whether the sO) 
compulsory license is a good thing or a bad thing for the public, on 
author, composer, record company, music publisher, and others. I 
think even the record companies would be better off if that compulsory so 
license feature were removed, because they would bring out more 
songs and not merely re-record something which somebody else has tle 
put out. I think what we need in this country is the publication and Wl 
recording of more songs, not more copies of one song. I think that is fo 
healthy. I think that is competition, not to take a song and put Bing th 
Crosby on it one day and Perry Como on another, but to bring out Ov 
more songs, make more writers, make more singers. That is what an 
we need, and that is what competition is. Y 

Mr. Wituis. No. 1 was so lightly touched on by the others, I must A 
say I didn’t realize until hearing you that it had so much merit. 

Mr. Scuutman. Well, I think there may be difficulty in convincing re 
— that you should do that at the present time. So I come to ce 
No. 2. | at 

As Mr. Wattenberg said and Mr. Finkelstein as well, it looks very | is 
attractive to suggest, “Let’s raise the 2 cents to 4 cents, 6 cents, or 8 | re 
cents.” But to me it is the kind of trap that you get your hand into th 
und you just cannot get it out again, because that isn’t the real re 
problem. th 

In the first place, my feeling is that the public should not pay all 
of the jukebox way. I do not think it is sound. I do not think it is 1 
logical. I think that, even if you pass the jukebox bill, the Bryson cle 
bill with the amendment, you still should raise the 2 cents. If you do is 
not repeal the section completely, you still should do that, for this 
reason: It costs a writer 10 cents to call up his publisher, whereas it r 
used to cost hima nickel. If he goes from his home to the publisher’s l 
office or downtown to see a recording company or to come to my office, W 
his fare is 10 cents. It used to be a nickel. A dozen eggs used to 
cost a quarter. My wife tells me that she cannot live on what I used I 
to allow her 30 years ago or even 10 years ago and certainly my wife iD 
cannot run the household on what my mother did in 1909. Song W 
writers are human. They have wives, they have children. Nobody 
gives them their rent at 1909 prices. The butcher doesn’t sell them ee 
meat at 1909 prices. Consequently, if 1 (e) is not repealed com- t] 
pletely, even though the Bryson bill is passed, I think the 2 cents p 
should be raised, because, if capital can double its profits in 1 year, t 
it certainly isn’t losing money on the writer. 

Under 1 (e) the author is the only one who cannot bargain far le 
the price which he is to receive for the use of his property. Doesn't fs 
it seem an almost ludicrous thing? Picture myself as a song writer, 

Mr. Crosby next to me as a performer, and the man who sells so-called T 
shellac. The man who sells so-called shellac says, “I cannot sell it V 
to you at the 1909 price. I have to get the 1952 price for shellac.” te 

Mr. Crosby says, “Well, if you want me to sing songs, I want so * 
much.” 

Both of them can get it. 1, asa writer of songs, am told that if I do li 
not take a cent and a half or a cent and a quarter or perhaps three- I 
quarters of a cent, they are not interested, because I cannot ask for 
more than two, And, 1f Columbia or RCA records my song, the per- t 
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son to whom I am speaking can record it for 2 cents. I am the only 
one who can be bargained down and cannot be bargained up. 

Mr. Bryson. And if you had not in the first instance written the 
song, there wouldn’t be any need for the shellac or the singer. 

Mr. Scuutman. I was just going to suggest that. If all these gen- 
tlemen who sat here and spoke for the recording companies and said 
what they do, would only write their own songs, they could have them 
for 2 cents, as far as I am concerned. I have no objection to any of 
these gentlemen writing their own songs and giving them free to their 
own companies, but I do object to their taking the songs of my client 
and cavalierly saying, “Brother, you cannot get more than 2 cents. 
You had better take a cent and a half if you want us to record it.” 
And that is what happens. 

Let’s see what the royalty price has to do with the price of the 
record. The record companies, as was pointed out, sometimes pay a 
cent and a half for royalties, but I do not see that record being sold 
ut 82 cents or 81 cents. It is sold for the same 85 cents that the record 
is sold at when they pay 2 cents. And the record companies, moreover 
record music in the public domain or Latin-American songs, on which 
they do not have to pay any royalties. I do not see the price of the 
record being reduced from 85 cents to 75 cents. No, they are sold for 
the same 85 cents. The extra profit goes to the record company. 

To my mind, Mr. Chairman, it would only be an act of justice if 
1 (e) were returned to increase the 2 cents to about 6 cents, but that 
doesn’t cure the problem before you, because the problem before you 
is another one. 

I came down from New York last night on the Pennsylvania Rail- 
road. A chap who was coming down with me bought a coach ticket. 
{ walked into the coach with him to sit with him while we were 
waiting for the train to go. 

But after that, having clients who like me to travel comfortably, 
I went into the pullman car and, for the privilege of sitting in the 
pullman car, I paid more for my passage and I paid for my seat as 
well. 

So you see we are in the same spot as far as recording fees are con- 
cerned and the jukeboxes are concerned. Let’s look at the record as 
though it were the coach seat. Everybody who wants to ride coach 
pays 3 cents a mile. So everybody who wants to buy a record con- 
tributes, let us say, 2 cents or 4 cents or 6 cents. 

But the man who wants the privilege of riding pullman or the privi- 
lege of performing that for profit, why shouldn’t he pay the excess 
fare? 

That is what this whole case is about. It is just as simple as that. 
The fact that I pay for a coach seat doesn’t entitle me to ride pullman. 
What the jukebox people are saying is that because it only costs $8 
io ride by coach, they should be entitled to ride pullman for the same 
ss. It just doesn’t make sense. 

Manifestly, it doesn’t make sense because riding pullman is not 
iuerely a convenience for them, they make money out of that extra 
luxury. 

As far as the third proposal is concerned, therefore, my feeling is 
the same as that which was expressed by Mr. Finkelstein. I think 
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that the Bryson bill, 5473, should remain, not because | believe in com 
pulsory licensing, sir, but because I think at the present time it seems 
to be the only feasible step in the right direction. But I have no ob- 
jection to amending it by adding the provision for pullman accommo- 
dations; namely, if the industry finds it more feasible to put a special 
label on so that the performing fee can be paid at the time the record 
is made and if that is a more feasible way of handling it than col- 
lecting directly from the jukebox operator, that is an alternative way 
of collecting the performing fee. I do not know how much has been 
suggested. I think it should be substantial. But as an alternate pro- 
Vision, as an amendment to 5473, I should not oppose it, because, as I 
say, it is an alternative way of collecting the performing fee because 
the pullman privilege is the performing fee and you can either buy 
your ticket at the window before you get on the train, you can buy 
it from the hotel porter, or you can pay the conductor on the train 
for the ticket. 

The main thing is that the pullman excess has to be paid. So, if you 
provide more convenient ways of paying it, I see no objection to it. 

But to adopt either elimination, which I do not think you will adopt, 
or a rise in the 2-cent fee to the exclusion of 5473, that gentlemen wil! 
be an injustice to the writer, to the public, and won't be feasible. We 
will be back in the same quagmire that we are today. To adopt the 
label alone as an alternative to 5473 might also create difficulty be- 
cause, if there is only one way of paying, the pullman excess, you may 
have some difficulties, such as the gentleman from the recording com- 
pany spoke about. So, if you make your bill a little more flexible 
so that the excess can be paid one way or another, you may have a 
better bill. 

If the chairman please, all this talk about the writers making too 
much—I am afraid that stems from the association of these top 
executives of recording companies only with unusual writers. | 
know a number of writers. They are members of the association 
which I represent. I do not think that for their God-given talents 
they are making too much. Bob Merrill’s song, which was a hit, 
vielded, according to testimony this morning, some $13,000, of which 
1e would get only $6,500. If it had been a two-way song, as most songs 
are, he would only get $3,200 for that hit. Most songs do not even 
bring that much. To say that Bob Merrill or other writers should 
look elsewhere for their income just brings us back to the old story, 
that every other source of income says, “Why look to us? Look to 
your phonograph records.” 

So we are caught, as Congressman Celler said this morning, between 
two stools all the time. Everybody says, “Your music is needed,” 
but nobody says, “We will pay you rent.” That is why I am here, 
because the writers of this country do not write such things that are 
frequently like Mule Train. They write the songs that are the hits, 
but that are the good songs, which are played and sung and heard 
and, if you draw legislation, you prepare it on the basis of what is 
usual, not on the extraordinary success of one particular song. 

Mr. Chairman, I should like to leave with you this report of the 
Decea Co., the issue of March 29, 1952, page 18 of the Billboard, from 
which I read, and I want to express to you my hope that H. R. 5473, 
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even with the amendment about the special label, will pass. Then after 


; we have disposed of that particular phase of our problem, namely, 
; the payment of a pullman fare for riding pullman instead of paying 
i only coach fare and not riding in the coach, after we have disposed of 
: that, we can consider the other problem of repeal of the compulsory 
E license or the increase of the 2-cent fee. 

i I thank you, sir. 

: (The documents referred to by Mr. Schulman are on file with the 
t subcommittee. ) 

} Mr. Bryson. Thank you, Mr. Schulman. 

I: Gentlemen, that concludes our list of witnesses. I want to thank 


each of you for the help you have given the committee. 
The committee now stands adjourned. 
(Whereupon, the committee adjourned at 4: 45 p. m.) 
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AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS 


Writer-performance record 
OTTO A. HARBACH, RADIO, FIRST QUARTER 1951 
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Allah’s Holiday. --.--.-..--- 
Anything You Want To Do Dear. __- 
April Blossoms. - 
Bambalina.-_____- 

neted = Passion. 

Bubb 

Cat ond the Fiddle. . 

Cossack Love Song_- 

Cuddle Up a Little Closer - 

Cutie __- 

Deeper... _.- 

Desert Song. 

D’Ya Love Me 

Don't Ask Me Not To Sing. 
Every Little Movement_. 

Ev'ry Little While_._.. 
Ev'rybody paces To Know How. 
Finale 


2 
S—_ 


Giannina Mia_ ites 

Girl of My Dreams-._-- 

Good Night Sweetheart, Good Night 
Great Big Bear___--- ; 
He Will Understand_______- 

High Jinks-__- 

I Watch the Love Parade 

I Won’t Dance__-_------- 

aaa Love Call 

t 


Tis the End So Farewell. 
Katinka. 

Kiss Me F 

Learn To Smile_- 

Let's Begin 

Let’s Have a Love Affair ___- 
Love Is Like a Firefly__-- 
Love Nest ‘ 
Loveland 

Love’s Dear Yearning 
Margot- 

Midnight Bells. 
Mounties____ 

New Love is Old. 

Night Was Made for Love, 
No, No, Nanette _- 

No One but You 

One Alone.._-- : 
One Moment Alone... 
Overture - 

Poor Pierrot 

Rackety Coo__ 

Riff Song 

Romance 

Rose Marie 

Same Old Moon 

She Didn't Say Yes--- 
Signal - 

Something Had To Happen_- 
Song of the Flame 
Sunoy. eee 
Sympathy 


492 


oo 
i] 


The-. 





coco: 


542.0 | 


-_ 


_ 


te 


Oe ee Oe Sw 


na 


leienian del: 


~i--) 


ty 


= ~~ 
BeNOR IKI Ne eH Oe 





Writer 
credits 





} 
| 
| 


Title code 
No. 


31 01173 0000 
31 02433 0000 
31 02538 0000 
32 00320 0000 
32 01432 0000 


34 01025 0000 
34 01158 0000 
34 01627 0000 
34 01819 0000 
35 01079 0000 
35 01083 0000 
35 01140 0000 
36 00880 0000 
37 00519 0000 
37 00651 0000 
37 01440 0000 


37 01815 0000 | 


38 00°04 0000 
38 01527 


| 
| 


i) Se 


Percent 
50 


| 





0000 | 


39 01415 0000 | 
| 39 01531 0000 
| 39 04081 0000 


39 04728 0000 


39 04795 0000 | 


41 00108 0000 


| 41 00469 0000 | 


42 00581 0000 
42 00911 0000 


| 42 01018 0000 
| 42 02914 0000 


42 03045 0000 | 


42 03187 0000 


| 42 03292 0000 | 


43 00977 0000 


| 43 02076 0000 


| 43 08609 0000 | 


44 00484 0000 


| 44 00675 0000 | 


44 00887 0000 


| 44 00900 0000 
| 45 01502 0000 


45 01628 0000 


45 02333 0000 

46 01764 0000 | 
| 48 00023 0000 | 
| 48 01081 0000 | 
| 48, 01547 0000 | 
| 48 01786 0000 | 


49 00264 U000 
49, 01636 0000 
49 02076 0000 
49 03462 0000 
49 03770 0000 
49 05698 0000 
49 06512 0000 





RECORDINGS IN COIN-OPERATED MACHINES 


Writer-performance record—Continued 
OTTO A. HARBACH, RADIO, FIRST QUARTER 1951—Continued 





Title 





Totem Tom Tom 

Touch of Your Hand_- 

Try To Forg 

Two Little Bluebirds_- 
Vodka__._- 
Wander Away-__-_.- 

When Maid Comes Knoc a 
When Your Heart’s on Fire. 
, | hee OR = 
Wildflower. 

Yesterdays. ; 

You’re Devastating. -_- 
You're in Love 


Total. 


OTTO | 


Allah’s Holiday ..............-- 
Bam balina. - 
Bubble _- te 
Cuddle Up a Little Closer_.._....___- 


See ; 
D’ Ya Love Me._-_. wees 
Every Little Movement... 

Ev'ry Little While____- 
Giannina Mia 

Girl of My Dreams. _. 
Goodnight, Sweetheart, Goodnight 
Hard Boiled Herman 

I Saw You Smile 

1 Watch the Love Parade 

I Won’t Dance : 

Indian Love Call___- 

Let's Begin 

Love Nest 

Mounties 

Night Was Made for Love, The 
One Alone Das 
Riff Song 

Romance 

Rose Marie 

She Didn’t Say Yes 

Song of the Flame__- 

Sunny 7 

Sympathy 

Totem Tom Tom ie 

Touch of Your Hand__. 

Try to Forget als 
When Your Heart's on Fire_____- 
Who 

Why Shouldn’t We 

Y esterday Ba. 


Total 
credits 


5. 

45. 5 
335. 
4. 
31. 
33. 
6 

5, 226. £ 
4, 413. 
146. 
2, 360. 
655, 
1. 


31, 765.0 


- HARBACH, TELEVISION, 


66.0 
25. 0 


| 
Title code | 
No. 


Total 
play- 
ings 


Writer 
credits 


50 02971 0000 | 
50 02979 0000 | 
50 03504 0000 
50 03877 0000 
52 00621 0000 
53 00591 0000 

| 53 02125 0000 | 
53 02500 0000 | 
53 02943 0000 

| 53 03336 0000 

| 55 00155 0000 
55 00889 0009 

| 55 00930 0000 





1, 130 


FIRST QUARTER 1951 


31 01173 0000 
32 00320 0000 
6.00 32 02674 0000 
187.00 33 03624 0000 
.00 | 34 00703 0000 
.00 | 34 01153 0000 
.50 | 34 01627 0000 
53.00) 35 01079 0000 
3.00 35 O1083 0000 
57.00 | 37 00519 0000 
2.00 | 37 00651 0000 
2.00 | 37 01440 0000 
SO | 38 00400 0000 
5.00 39 01113 0003 
.00 39 01415 0009 

25 | 39 O1531 0000 

¥. 50 | 39 04081 0000 
.00 | 42 00911 0000 

| 42 03045 0000 

| 43 03609 0000 

| 44 00675 0000 

45 01502 0000 

| 48 O1081 0000 

| 48 01547 0000 

48 01786 0000 

49 01636 0000 

49 03770 0000 

| 49 05698 0000 

| 49 06512 0000 

| 50 02971 0000 

50 02979 0000 

. | 50 03504 0000 
367. | 53 02500 0000 
603.50 | 53 02943 0000 
19.50 | 53 03244 0000 
289. 00 55 00155 0000 
_ & 00 | 55 00889 0000 


66. 00 
12. 50 


se TONS 


aw 


BB ee pao ses ses tes 00 09 tes 09 os 


te 


— -_ 


oe eR ble OD OO 


‘niga 


Share 


Percent 
or, 





327 


~ 3, 830. 25 












































494 RECORDINGS IN COIN-OPERATED MACHINES 
Writer-performance record—Continued 
OTTO A, HARBACH, RADIO, SECOND QUARTER 1951 
| Total | Total Writer Title code | 
Title | eredits play- credits No. | Share 
| ings | 
| 
ae 
ates ee a, CD SOOT ADS SO TE ms 448.0 | 27 224.00 | 31 01173 0000 | 
Anything You W ant To Do Dear...._............| 1.0} 1 . 50 | 31 02433 0000 | 4 
April Blossoms... _...____- ates eae 35.0 2 8.75 | 31 02538 0000 | 25 
PRI OE TONES 5 ons cic scaesenccede | 1.0 1 | . 50 | 31 02772 0000 50 
SEIN dale Je Dae Dbcls cacednsc wn anbaces | 762. 5 17 190. 63 | 32 00320 O00 | 25 
Birth of Passion_....-..-....-_-- is 68.5 4 34, 25 | 32 01442 0000 | 5D 
ES aE a | 170.0 1 85.00 | 32, 02459 0000 | 50 
Bubble _- EAS Sees 2 eee 13.0 13 6. 50 | 32 02674 0000 | 50 
Cat and the Fiddle SS ee ee 2 | 37.0 3 18. 50 | 33 OOSS81 UO00 | 50 
Charms Are Fairest When EE EE RS RIFE: 170.0 1 85.00 | 33 01333 0000 | 50 
Cuddle Up a Little Closer......................... 1, 837. 5 | 34 918.75 | 33 03624 0000 50 
Ce. ee Sac ecian calles séaneel 1.0 | 1 . 50 | 33 03745 0000 | 5 
EN EAT aa er Se er | 1.0 1 . 50 | 34 01025 0000 | 50 
Desert | EET En RE Ea CR Ei, 704. 0 35 | 176.00 | 34 01153 0000 | 2 
D’Ya Love Me. EPAPER BEESON. | 181.5 10| 45.38 | 34 01627 0000 | 25 
Door of Her Dreams_ : Ee TE RY 8 | 2.0 2 . 50 | 34 02087 0000 | 25 
Dream A Dream_. ae BOOTS jock all 1.0 1 . 25 | 34 02538 3000 25 
Every Little Movement......._...._._._.____- wa 331.5 18 165.75 | 35 01079 0000 | at) 
French Military 2 ae é a 2.0 re . 33 | 36 01900 8500 | 16 
i ih cdi nlerdtu cna nsebvcns acon | 842.5 23} 421. 25 | 37 00519 0000 | 50 
Good Night, Sweetheart, ‘Good a. Sess | 133.0 2) 66. 50 | 37 01440 0000 | 50 
Hard Boiled Herman __- es 1.0 1 | .25 | 38 00400 0000 | 25 
He Will Understand... ____- Seeieia 1.0 1 | 50 | 38 00804 0000 50 
High Jinks_- : ses ane 1.0 1 | . 50 | 38 01527 0000 50 
I Can Tell by the Ww ay “That- FETE Se See | 170.0 1 85.00 | 39 00140 0000 50 
I Saw You Smile ae 3 | 2,000.0 10 | 1,000.00 | 39 01113 3000 50 
I Want All the World. ideas = 170.0 4 85.00 | 39 01260 0000 50 
I Want to Marry A Male > Quartet. pineens thin’ ce ean 170.0 1 85.00 | 39 01356 0000 50 
I Won’t Dance. : ES Sy 24 147.75 | 39 01531 0000 12 
I’m a Daughter of Peru_._.___________- ecaiosgiaioed acta | 205. 0 2 51.25 | 39 02456 0000 25 
I'm Only Dreaming. _........._-- ERR OS 1.0 1 . 50 | 29 02871 0000 50 
ea ee aa ae ee 170.0 1 85.00 | 39 03466 0000 50 
SE EE ---| 1,559.5 50 389.88 | 39 04081 0000 25 
Is This Love at Last... -_........---.-----..------- 1.0 1 . 50 | 39 04642 0000 50 
*Tis the End so Farewell. .-.....-------------- iaere 174.0 5 37. 00 | 39 04795 0000 | 1) 
Katinka See nnwecner sane nene nn eceesnsens 173.0 4 85. 50 | 41 00108 0000 | 50 
Si a a 1.0 1 | . 50 | 42 00581 0000 | 1) 
EE II EE IO Oe 4.0 4 2.00 | 42 00911 0000 »O 
Let's Have a Love Affair... -_-- ee ENE PS» 1.0 1 | .25 | 42 01018 0000 25 
Love Is Like a Firefly __---- ; oh : 1.0 1 | . 50 | 42 02914 0000 50 
ERS ORS EE eee ae was 887.0 27 | 443.50 | 42 03045 0000 | 50 
pS SERCO ee eile ; - 1.0 1 | .50 | 42 03187 0000 | 590 
PG BTID cv ncenecdnnccww~seousasacens 1.0 1 25 | 42 03292 0000 | 25 
J ee ee a, aT ae ae p 1.0 1 +25 | 43 00977 0000 25 
Midnight Bells__ bie Sipgteed ‘ 1.0 1 | 25 | 43 02076 0000 | 25 
Moonlight and Violins__.__-- mre =i 1.0 1| - 50 | 43. 03167 0000 | 50 
Mounties PRES EA 9.5 3 2.38 | 43 03609 0000 | 25 
My First Love, My Last Love te -e---| 170.0 1 | 42.50 | 43 04100 0000 | 25 
My Paradise. - eS PE 170.0 | 1 | 85. 00 | 43 04657 0000 | 50 
Night Was Made for Love, The.------------------| 1,051.0 52 | 525. 50 | 44 00675 0000 | 50 
No, No, Nanette--.--.-.- : —_ eat 2.0 2 1.00 | 44 00887 0000 | 50 
Not Now But Later....-- Non coceae han aihneireeeiel 1.0 1 | 50 | 44 01236 4500 | 50 
One Alone ee | 730. 5 36 182. 63 5 01502 0000 25 
One Flower Alone in Your Garde eA oct te 36.0 | 2] 9.00 | 45 01532 0000 | 25 
One Moment Alone_-- eacaiieiantall | 1.0 | 1 ‘ — — | = 
> - oot 2.0 | 2 | oe 44 02335 
a oy a owe oe oe RE _-| 170.0] 1 |. 42.50 | 46 00647 0000 | 25 
Pretty fe Lis 3 is pO ee re 2.0 | 2 | 50 | 46 02374 9000 2: 
Rackety Ooo. .........--. 5 ‘ | 176.0 | 7 | 88.00 | 48 00023 0000 | 50 
Riff Song... _...--- SR | —- 188.0 | 23 47.00 | 48 O1081 0000 | 25 
ee : | 247.5 | 15 | 61.88 | 48 01547 0000 25 
Rose Marie_... ae : eae 449.0 | 31 112.25 | 48 01786 0000 25 
She Didn’t Say Yes . BEE ELI I OL ~-5| 1484 47 | 701.25 | 49 01636 000) 50 
Something Had To Happen Pa | 2 Ay = —_— = = 
“J » Fk > ». j oO} oo. 40 . ria ~ 
sm a eens goes 2 uae 36.0 | 7 | 9.00 | 49 05698 0000 25 
EES eR | 502.0 32 | 125.50 | 49 06512 0000 | 25 
Totem Tom Tom__ Sas - = 116.0 | 6 29.00 | 50 02971 0000 25 
Touch of Your Hand See eienacaial 495.0 | 37 | 247. 50 | 50 02979 0000 | » 
ea sosesececcesececseevee=] 1680] 15 | 78.00 | 0 GR5DE OnOD |= 
*] “J oie di neues ween enn® sweeaene », ) +t ‘ ad « 
Two Little Blue soncsapguenanmam SE REET 170.0 1 | 85.00 | os — -— | ” 
n Maid Comes Knocking. ------------ coal 7.0 7 | 1.17 | 53 02125 0000 | 16 
When Y our E Heart’s on Fire a ESSN RS _| 4, 208.0 166 | 2,104.00 | 53 02500) 0000 50 
Whip, The-- AIS EE eaediatatet | 184.0 2 | 46.00 | 53 02782 0090 | 25 
Who SE EROS PRES AS 7, 135.0 128 | 1,783.75 | 53 02943 0000 | 25 | 
Wildflower. __..- BS ae EE ORNS: gi 4] 26.50 | 53 03336 0000 25 
Yesterdays._.___- See ie? | 2,520.0 160 | 1,260.00 | 55 00155 0000 50 
Your Photo. - ERE EEE __| 170.0 1 | 85.00 | 55 00840 0000 50 
You're Devastating ....-...------------ “ccsaclt |= 22} 146.00 | 55 00889 0000 | 50 
IN St ites adie act ocnenetenieidnniinetes 1.0 1 .25 | 55 00930 0000 | 25 
is ctncnekntinind pnitebubhiombabaiahates | 38, 597. 5 1,171 | 12,950. 11 |---------------|--eeee-= 









































RECORDINGS IN COIN-OPERATED MACHINES 495 
Writer-performance record—Continued 
OTTO A. HARBACH, TELEVISION, SECOND QUARTER 1951 
| om Total . = 
| Total Writer Title code - 
Title | credits ly credits No Share 
——— — —- —|--———- - —— — —_+_—— ———— 
Percent 
Allah’s Holiday 6.0 6 6.00 | 31 01173 0000 | 50 
Bambalina } 1.0 1 . 50 | 32,00320 0000 | 25 
Birth of Passion | 47.0 1 47.00 | 32 01432 0000 ® 
Bubble. ie | 2.0 2 2.00 | 32 02674 0000 | aD 
Clementina | 24.0 | 1 24.00 | 33 02085 9500 | iD) 
Cuddle up a Little Closer. - 361.0 16 361.00 | 33 03624 0000 | 50 
Desert Song | 10.0 | 10 | 5.00 | 34 01158 0000 | 25 
D’Ya Love Me.. nz 1.0 I . 50 | 34 01627 0000 | 25 
Empire Seene - 2.0 | 2 1.00 | 35 00485 0000 | 25 
Every Little Movement | 300.0 12 300.00 | 35 01079 0000 | 50 
Everybody Ought to Know How | 46.0 1 23.00 | 35 01140 0000 25 
Giannina Mia | 138.0 5 138.00 | 37 00519 0000 | ww 
Girl of My Dreams. 81.0 | 5 81.00 | 37 00651 0000 50 
Hard Boiled Herman. 1.0 1 50 | 38 00400 0000 25 
I Saw You Smile 617.0 | 11 617.90 | 39,01113 3000 | 50 
I Watch the Love Parade 1.0 | I 1.00 | 39 01415 0000 | 50 
I Won't Dance : 249.0 | 11 62.25 | 39 01531 0000 | 12 
Indian Love Call 297.0 14 148. 50 | 39 04081 0000 | 25 
Kiss Me___- Ee 4.0 4 4.00 | 41 00469 0000 0 
Learn to Smile_____- 3.0 3 3.00 | 42 00581 0000 | 50 
Love Nest______- é | 905. 0 27 905.00 | 42 03045 0000 | ft) 
Night Was Made for Love, The 9.0 u 9.00 | 44 00675 0000 | 50 
' Oh What a Little Whopper 1.0 ] 50 | 45 OO558 0000 | 25 
One Alone | 108.0 11 54.00 | 45 01502 0000 | 25 
One Moment Alone. ..-- 3.0 | 3 3.00 | 45 01628 0000 | 50 
Riff Song 195.0 | $ 97.50 | 48 O1081 0000 | 25 
Romance : 97.0 | 12 48.50 | 48 O1547 0000 25 
Rose Marie ; | 48.0 | 9 24.00 | 48 01786 0000 25 
She Didn’t Say Yes_-_-- 17.0 10 17.00 49 01636 0000 fe D) 
Song of the Flame 1.0 1 50 | 49 03770 0000 25 
Sunny oe 42.0 t 21.00 | 49 05698 9000 | 25 
Sympathy 2.0 2 1.00 | 49 06512 0000 | 25 
Totem Tom Tom 2.0 2 26.00 | 50 02971 G000 | 25 
Touch of Your Hand | 213.0 7 213.00 | 50 02979 0000 | 5 
Two Little Bluebirds 1.0 l 50 | 50 03877 0000 | 25 
When Maid Comes Knocking 1.0 I 33 | 53 02125 0000 | 16 
When Your Heart’s on Fire 477.0 | 2k 477.00 | 53 02500 0000 | 50 
Who } 1,043.0 35 521. 50 | 53 02943 0000 | 25 
Wildflower | 1.0 l 5O | 53 03336 0000 | 25 
Yesterdays 80.0 | 6 80.00 | 55 00155 0000 | 50 
You're Devastating | 70.0 70 70.00 | 55 00889 0000 | 5O 
‘ You're the One___. i 53.0 1 53.00 | 55 01037 5000 50 
Total. ; | 5,610.0 353 4, 448. 08 
! 
SYLVIA DEE, RADIO, FIRST QUARTER 1951 
Chickery Chick... 1.0} 1 0.50 | 33 01501 1000 w 
Huma Huma 175.0 | 1 87. 50 | 38 02536 5000 | 50 
Laroo, Laroo, Lilli Bolero } 65.0 4 16.25 | 42 00354 2500 2h 
My Sugar Is So Refined 10.0 i 75.00 | 43 04827 6000 | 5D 
Powder and Paint 13.0 | 2 21.50 | 46 01914 7000 | 50 
Pusheart Serenade. . —- - 410.0 | { 20.00 | 46 02701 3000 | 50 
Stardreams 436.0 292 14 49 04821 0000 | 33 
Too Young 194.0 27 | 247.00 | 50 02893 2000 | 1) 
Whispering Wind, The ‘ 1.0 H 50 | 53 02833 8700 | ft) 
Total... . ie act S064 63 168. 39 
SYLVIA DEE, TELEVISION, FIRST QUARTER 1951 
Chickery Chick... : sist : 1.0 1 1.00 | 33 O1501 1000 50 
Stardreams . 12.0 1 ol 49 04821 0000 | 33 
Too Young ee wack : = 347.0 10 347.00 | 50 02893 2000 | 5 


-, See ; ‘ —— ‘ | 360.0 | 12 348.01 = | 


} 
j 
i J ' i 
i 
; 
i 
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RECORDINGS IN 


Writer-performance record—Continued 
SYLVIA DEE, RADIO, SECOND QUARTER, 1951 


COIN-OPERATED MACHINES 






























































| Total : "3 
| Total . Writer Title code 
Title | credits a credits No. Share 
| ngs | 
Cp a ae rer 
| Percent 
After Graduation wae. | 954.0 5 | 77.00 | 31, O04€ 50 
Chickery Chick 148.0 | 4] 74.00 | 33 01501 1000 50 
Huma Huma 358.0 | 2] 179.00 | 38, 02536"5000 | 50 
I’m Thrilled “ 38.5 | 3 | 19.25 | 39 02986°0000 | 50 
L.roo Laroo, Lilli Bolero_- | 41.0 4 | 10.25 | 42, 00354 2500 25 
Powder and Paint | 2.0 | 2 | 1.00 46 01914 7000 | 50 
Pushcart Serenade. - - - Ey 2.0 | 2 | 1.00 | 46 02701 3000 | 50 
Stardreams. _.-_- - 24.0 24 | .O1 | 49 04821 0000 | 33 
700 Toang... .-5...-...... ‘ » BR2.5 537 | 13,691.25 | 50 02893 2000 | 50 
| EE EE Foe Pee E 28,950.90 583 | 14, 452. 76 ee a 
SYLVIA DEE, TELEVISION, SECOND QUARTER, 1951 
After Graduation Day-.- 49.0 1 49. 00 | 31,00468 4000 50 
Chickery Chick... __.__- 56.0 2 56. 00 | 33 01501 1000 50 
My Sugar Is So Refined 120.0 3 120.00 | 43 04827 6000 oO 
Pusheart Serenade___.__- 1.0 1 1.00 | 46 02701 3000 50 
ET Wf aceddindodicmincuccoouh 3, 189.0 137 3, 189.00 | 50 02893 2000 50) 
PR tendo tcthatabnaccncsnst ‘ 3, 415.0 144] 3,415.00 |........--- * 
LEROY ANDERSON, RADIO, FIRST QUARTER 1951 
Girl I Left Behind Me % 271.0 3 40.65 | 7 0037370000 | 100 
Irish Washerwoman___. 70.0 2 10. 50 9 0134671500 100 
Last Rose of Summer... 37.0 | 1 5.55 | 12 00234 2000 | 100 
Minstrel Boy- --- RS ES 1.0 1 .15 | 13 01359 1000 | 100 
Rakes of Mallow = : 33.0 1 4.95 | 18 00042 6000 | 100 
Wearing of the Green- 70.0 2 10. 50 | 23 00710 2000 100 
Chicken Reel ATES 69.0 5 69.00 | 33 01499 7000 100 
Christmas Festival. ___- weal 1.0 1 1.00 | 33 01845 1250 | 100 
Fiddle Faddle_____- . 1, 998. 0 69 1,998.00 36 00673 7500 | 100 
Jazz Legato j 145.0 10 145.00 | 40 00183 8000 | 100 
Jazz Pizzicato.___- nS SIS. | 507.0 29 507.00 >» 40 00189 2000 | 100 
Pro” enade____- aoe ‘ : 318.0 17 318.00 46 02532 7500 100 
Sarabande ‘ = 199.0 2 199.00 | 49 00377 8300 | 100 
Serenata. ____- : ‘a a 46.0 14 46.00 | 49 01152 8000 100 
Sleigh Ride > 5, 000.0 233 5, 000.00 >» 49 02770 6000 1) 
Sleigh Ride . 9R5. 5 15 492.75 | 49 02770 6100 50 
Syncopated Clock = 1, 859.0 77 1,859.00 | 49 06607 5000 | 100 
Trumpeter’s Lullaby, A--........-..-..- | 33.0 1 33.00 50 03475 2000 100 
Waltzing Cat, T i Reen 15.0 15 7.50 | 53 00576 5000 it 
as satis ic Sef ee | 11,657. 5 498, ‘10, 747. 55 . 
LEROY ANDERSON, TELEVISION, FIRST QUARTER 195! 
Last ane of Summer. ‘ 51.0 1 -10 | 12 00234 2000 100 
Fiddle Faddle L . ‘ 545.0 | 26) 1,090.00 | 36 00673 7500 100 
to Bs ee ce Ce eese 1,701.0 84 | 3,402.00 | 40 00183 8000 | 100 
Jazz Pizzicato. a 172.0 | 8 | 344.00 | 40 00189 2000 100 
I 66 So ogee bbc onsnade _.| 466.0 20} 932.00 | 46 02532 7500 | 100 
Sleigh Ride_...______. PUREE Sas 353.0 49 , 706.00 | 49 02770 6000 100 
Sleigh Ride.__- FeeNeeaneete ny | 61.0 | 3! 61.00 | 49 02770 6100 | 50) 
Syncopated Cloek___- SEY Week aaat 235.0 | 44 | 470.00 | 49 06607 5000 | 100 
ET ee es a 3, 584.0 | 323i! So ee Lo ee 
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LEROY ANDERSON, R 








ADIO, SECOND QUARTER 1951 
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| 
Total - ‘ins 
Total | oa Writer Title code 
Title | credits —- credits No. Share 
| | aaa | 
} | | 
| Percent 
Girl | Left Behind Me-- - | 392.0 3 58.80 | 7 00373 0000 100 
Irish Suite....- 1.0 1 1.20 | 9 01334 5000 100 
Last Rose of Summer 166.0 1 24.90 | 12 00234 2000 100 
Minstrel Boy. 166.0 I 24.90 | 13 01359 1000 100 
Rakes of Mallow. 181.0 3 27.00 | 18 00042 6000 100 
Wearing of the Green. 166.0 1 24.90 | 23 00710 2000 100 
Chicken Reel. -. 253. 5 +e | 253. 50 | 33 01499 7000 100 
Fiddle Faddle 2, 181.0 58 2,181.00 | 36 00673 7500 100 
Harvard Fantasy 166.0 1 664.00 | 38 00489 8000 | 100 
Jazz Legato 323.0 17 323.00 | 40 00183 8000 100 
Jazz Pizzicato.-.__- 995. 5 29 995.50 | 40 00189 2000 100 
Promenade 426.0 19 | 426.00 | 46 02532 7500 | 100 
Sarabande 121.0 5 121.00 | 49 00377 8300 | 100 
Serenata 783.0 52 783.00 | 49 01152 8000 | 100 
Serenata... 331.5 16 165.75 | 49 01152 8100 50 
Sleigh Ride 551.0 43 551.00 | 49 02770 6000 | 100 
Sleigh Ride. 11.0 11 5.50 | 49 02770 6100 | 5D 
Syncopated Clock 13, 933. 5 346 | 13, 866.00 | 49 06607 5000 100 
Syncopated Clock : 4, 322.5 48 2161.25 | 49 06607 6000 50 
Trumneter’s Lullaby, A 259.0 7 259.00 50 03475 2000 100 
Waltzing Cat, The. - 458.0 17 458.00 58 00576 4800 100 
Waltzing Cat, The_ - 98.0 14 49.00 53 00576 5000 50 
Weiss cine 26, 285. 5 704 | 23, 424. 20 
LEROY ANDERSON, TELEVISION, SECOND QUARTER, 1951 
‘ , 7 
EE SESS a a ee 24.0 | 1 | 48. 00 | | 33 01499 7000 100 
Fiddle Faddle pene — Silent 660.0 | 37 1,320.00 | 36 00673 7500 100 
OS SESE PE ee eee es 1, 556.0 | 85 | 3,112.00 | 40 00188 8000 100 
Jess Pigsieate...........+- Ss ealmonel 410.0 19 20.00 , 40 00189 2000 100 
I ARES, SE TLE aS a meni 616.0 27; 1,232.00 46 02532 7500 100 
Sarabande... _--- odie dtitlinsoendnitpniticincpignaiapaapendacanpandine 23.0 | 1 | 46.00 | 49 00377 8300 100 
i swensete 23.0 3 | 46.00 | 49 O1152 S000 100 
EE Ea ae ae eae ééua a8, 0 2 | 98.00 | 49 01152 8100 50 
8 OE a a a 4 102.0 2 204.00 49 02770 6000 100 
Syncopated Clock ___...-_.._-. 984.0 199 1,968.00 49 06607 5000 100 
do 584.0 14 584.00 49 06607 6000 »D 
Waltzing Cat, The. _-_- siboseetneees 127.0 12 | 254.00 | 53 00576 4800 | 100 
TOR. soa er ES ; inde) See ae) Uk | ee eee fen 
HO AGY C Cc ARMICH amit RADIO, FIRST QUARTER 1951 
Blue Orchids bape sied = 74.0 2 74.00 32 01862 0000 100 
Daybreak... 31.0 1 31.00 34 00798 0000 100 
Doctor, Lawyer, Indian Chief 261.0 a 130.50 | 34 01609 1700 %) 
Down At Uncle Bills 2 1.0 i 50 34 02312 0000 nO 
Everything Happens To Me. 1, 087.0 7 543.50 35 01193 8000 | 50 
Heart And jo. 304.0 10 152.00 38 00866 0000 | ‘OD 
Hong Kong Blues. 2.0 2 2.00 38 02052 0000 100 
How Little We Know 33.0 1. 16.50 38 02416 7500 | 5D 
I Get Along Without You V: y Well 68.0 1 | 68.00 39 00450 0000 | 100 
I Walk With Music i ; 8.0 s 4.00 39 01257 0000 5O 
In the Still of the _— helen 161.0 1 | 80.50 | 39 98890 0000 | 5D 
Ivy j 87.0 8. 87.00 39 05433 0000 100 
Jubilee _ 76.0 2 | 38.00 | 40 00690 0000 50 
Judy : 102.0 27 51.00 40 00705 0000 | 5D 
Lamplighter’s Serenade 208.0 | 5 | 104.00 | 42 00222 0000 | iO 
Lazy Bones. Soc 2, 172.0 | 29 «1,086.00 | 42 00500 0000 iO 
Little Old Lady. . . 2. 161.0 23 1,080. 50 | 42 01935 0000 | SO 
Mamma Mockingbird ¥ | 1.0! 1 1.00 43 00100 2000 100 
Manhattan Rag_____- ; 317.0 5 | 317.00 | 43 00568 0000 100 
Moon Country : 32.0 1 | 16.00 | 43 03033 0000 50 
Moonburn.._. : 3 1.0 1 | .50 | 43 03135 0000 | 50 
Morning Flory. 8.0 1 4.00 43 03349 9500 50 
Nearness of You __- 176.0 | 27 88.00 | 44 00220 0000 50 
New Orleans__- 39.0 | 2 | 39.00 | 44 00444 0000 | 100 
Ole Buttermilk Sky. 740.0 12) 370.00 | 45 00681 4000 AO 
Old Man Harlem 146.0 4 73.00 45 00835 0000 SO 
Old Music Master 34.0 2 17.00 | 45 00873 2500 | i) 
One Morning in May. 163.0 16 81.50 | 45 01653 0000 | 50 
Put Yourself in My Place 3.0 3 1.50 46 02749 1000 | 50 
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Writer-performance record—Continued 
HOAGY CARMICHAEL, RADIO, FIRST QUARTER—1951—Continued 




































































Total — ne j 

: Total oo Writer Title code : | 

Title credits - credits No. Share | 

ngs i 
| Percent 

Riverboat Shuffle. .........------- me 275.0 19 68.75 | 48 01247 0000 | 25 | 

Skylark ..___. ER ae. 2 Saleuees 183. 5 24 91.75 | 49 02632 0000 | i i 

Small Fry____.-- i SER 1 REN “= 475.0 5 237.50 | 49 02858 0000 | 50 | 
aS . dS dighdtnaictniatlenmonie 7,011.0 240 3, 505. 50 | 49 04822 0000 | 50 
Two Sleepy People oa * sae nansokehers 422.0 8 | 211.00 | 50 03954 0006 KO 
Washboard Blues----__----- eet : 1.0 1 | 33 | 53 00692 0000 | 33 
Who Killed ’er. EF. 2.0 2 | . 67 | 53 02998 2500 33 
Woman Likes To Be Told, A--.----_..----------- 136. 0 2 | 68.00 | 53 03788 4000 50 

tA a Nee el ee Len ceeeee | 1, 7001.5 “813 | 8, 741.00 
HOAGY CARMICHAEL, TELEVISION, F. FIRST QU ‘ART ER 1951, 
| 

Doctor, Lawyer, Indian Chief__................- | 250. 0 19 250. 00 | | 34 01669 1700 5D | 

In the Still of the Night. : me Fe | 2.0 2 2.00 | 39 03890 9000 50 | 

Kappa Sigma Girl __- 3 10.0 | 1 10.00 | 41 00064 6000 50 | 

Lamplighter’s Serenade ae ‘ 1.0 | 1 1.00 | 42 00222 0000 50) | 

Lazy Bones. O Ts eae : ae - 141.0 17 141.00 | 42 00500 0000 50 j 

Little Old Lady_____- oF TSO, AB 3 62.0 | 2 62.00 | 42 01935 0000 . &0 j 
Moonburn é ee ere 52.0 | 1 |} 52.00 | 43 03135 0000 50 
Ole Buttermilk Sky. b ye a ee ates 10.0 | 1 10.00 | 45 00681 4000 4) 
One Morning in May oe Se. 11.0 | 2 11.00 | 45 01653 0000 KO 
Show Is On ; ae S 3.0 | 3 3.00 | 49 01951 0000 50 
|| eee aE 1.0 1 1.00 | 49 02632 0900 50 
Gmail Pry......... eaves a5 oe 2.0 2 2.00 | 49 02858 0000 50 
Stardust___- Lites Yat SS aes cama alae 852.0 40 852.00 | 49, 04822 0000 ri) 
Two Sleepy People_..---------_- . ; 252.0 15 252.00 | 50 03954 0000 50 
II nn mewannscavawenuten 61.0 1 40. 66 | 53 00692 0000 33 
We're the Couple in the Cast a ‘ 11.0 | 2 11.00 53 01222 0000 50 
Woman Likes To Be Told, A-..-...---- bone 128.0 | 3 | 138. 00 | 53 08788 4000 50 
I ibeetbietiiciins _.....[ 1,849.9] 113 | 1,828. 66 en eae 

| | 
___HOAGY c ARMIC HAEL, , RADIO, SECOND ( Qu ARTER 1951 
| 

ee Os a ae - J b5. 5 | 3 55 450 | 32 01862 0000 100 
Can’t Get Indiana Off My Mind...... F 7.5 | 1 33 00352 0000 | 50 
Casanova Cricket_ - B 7 3 1.0 l 33 00829 8300 33 
Doctor, Lawyer, Indian Chief. -| 1.0 1 34 01669 1700 | 5O 

Heart and Soul io | 152.0 9 38 00866 0000 | 50 Y 
Hong Kong Blues_- . , 498.0 | 4 38 02052 0000 100 

How Little We Know | 180.0 | 2 38 02416 7500 50 | 

I Get Along Without You Very Well 604.0 6 39 00450 0000 100 | 
I Walk With Music vi meal 1.0 | 1} | 39 01257 0000 50 
I'll Dance at Your Wedding. ___- : | 480.0 | 1 | 39 02178 0000 | 50 
In the Cool, Cool, Cool, ete__- | 272.0 a 39 08281 8500 | 50 
In _ Still of the Night_- ; | 1.0 1 j 39 03890 0000 | 50 
en! ak ee ae ‘ 192. 5 > 39 05433 0000 | 100 
Jub ilee _. Sthiewseed | 223.0 | 3 40 00690 0000 | iO 
} ees 5 | 66.0 | 3 40 00705 0000 50 
Lamiplighters Serenade._-.______- é | 2.0 2 42 00222 0000 50 
2 ree | 3,896.5 34 1,§ 42 00500 0000 iO 
Little Old Lady__-- = tes ..| 1,208.5 17 | 42 01935 0000 50 
Maid of the Mist________-_-- ee 7.5 1 | 43 00232 0000 ® 
Memphis in June _______-- 4 --| 246.5 4} 43 01793 3500 50 
Moon Country iC hp | 175.0 2 43 03033 0000 BO 
My Resistance Is Low ened | 5,587.0 139 | 2,79 | 43 04722 8000 | 50 
Nearness of You... __. : nies | 295.0 26 147. 50 | 44 00220 0000 | 50 
New Orleans__- ims = | 1.0 1 | 1.00 | 44 00444 0000 | 100 
No More Toujours L’ Amour_____- | 1.0 | 1 | .50 | 44 OO8SL 4000 50 
Ooh What You Said __- ‘ | 46.0 | 1 | 23.00 | 45 00571 0000 | 50 
Ole Buttermilk Sky _..______- LES snl 944.0 | 12 472.00 | 45 00681 4000 50 
Old Man Harlem___- pete ec 30.0 | 1 | 15.00 | 45 00835 0000 | 50 
One Morning in May * ; 627.0 17 | 313.50 | 45 01653 0000 | 50 
Put Yourself In My. | ORR paca btade 1.0 1 | .50 46 02749 1000 50 
Riverboat Shuffle __- ee j 120.5 4 | 30.13 | 48 01247 0000 | 25 
Sad Cowboy --______. SE eo 65.0 2 2 49 00046 3000 | 33 
Show Is on___-_- ‘ 1.0 1 49 01951 0000 | 50 
Skylark. -.-.-- Losiaeés ; 502. 5 26 | 2! 49 02632 0000 | 50 
Small Fry. .-.-.---- ote ; i 87.5 5 3. 49 02858 0000 | 50 
Stardust. __- 2 ee 4 ; 7, 452. 0 350 3, 726.00 | 49 04822 0000 | 50 
There She Was. ; ae é 70.0 2 70.00 50 01361 3000 100 
Two Sleepy People__-. isto ; ee } 412.5 13 206. 25 | 50 03954 0000 | 50 
Washboard Blues Se aichcis : “ 59.0 1 19. 66 | 53 00692 0000 | 33 
We're the Couple in the Cast___- ae : 160.0 2 80.00 | 53 01222 0000 | 5O 
Whale Song-- : Ra = 35.0 1 17.50 | 53 01343 6500 | 50 
Woman Likes To Be Told, See 121.0 3 60.50 53 03788 4000 50 
0 SS ee ee ..-...| 34,888. 5 716 | 13,103.78 '....- SE, Ae ae 
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Writer-performance record—Continued 


HOAGY CARMICHAEL, TELEVISION, SECOND QUARTER 1951 








l l 
= 

Total | Total Writer 7? code 
] 











| 
Title points points | No. Share 
| 

' ee — % 
Percent 
April Be BE Ns Seidtesincctmmncncessecasouse | 16.0 1 16.00 | 31 02545 0000 | 50 
Can’t Get Indiana Off My Mind_._---------_-__| 56.0 | l 46.00 | 33 00352 > OOOO 50 
Casanova Cricket png licbecinditiperenael 34.0 1 22. 66 | 38 00829 8300 33 
Doctor, Lawyer, Indian Chief._..___--_--.----- } 41.0, 2) 41.00 | 34 01669 1700 50 
Everything Happens to Me AE GO ee LS | 2.0 2 2.00 | 35 01193 8000 iO 
Heart and Soul__------ desevinniaapii tienes indians 183. 0 } 183.00 | 38 00866 0000 | 50 
)  —p 3 ae ie 16.0 3 32.00 | 38 02052 0000 | 100 
How Little We Know daeiee } 56.0 | 2 56.00 | 38 02416 7500 | 50 
I Get Along Without You Very Well ----_-- | 33.0 3 66.00 | 39 00450 0000 | 100 
If You Don’t Love Me __-------- ni acta 1.0 1 1.00 | 39 02000 O00 50 
I’) Dance at Your Wedding_.._._-.__-----------| 3.0 1 23.00 | 39 02178 0000 50 
Ju vilee x = ee ASPET: onan 1.0 1 1.00 | 40 00690 0000 50 
BAGG DRED, ... cnnconescdeccce Sulicvinettninteaeibivih 364.0 | 21 364.00 | 42 00500 0000 | ft) 
Little Old Lady_----- : * ; 61.0 1 61.00 | 42 01935 0000 | 50 
Memphis in June -.-- ia | 10.0 l 10.00 | 43 01793 3500 } 50 
My Resistance Is Low eS 402.0 19 402.00 | 43 04722 8000 | 50 
Nearness of You : ahcmuss Is. 0 2 18.00 | 44 00220 0000 | a) 
One Morning in May 2 ae ul 3.0 } 3.00 | 45 01653 0000 | 50 
Skylark eed ea can 79.0 7 79.00 | 49 02682 0000 nO 
Small Fry ileal : Pe See ee eee 206.0 7 206.00 | 49 02858 0000 5O 
Stardust _ ..- d paceman --| 8420 34 842.00 | 49 04822 0000 | 50 
Two Sleepy People _--- EP See 236.0 | 11 | 236.00 | 50 08954 0000 | 5D 
Washboard Blues Sta waecoll 49.0 | 1 | 32. 66 | 53 00692 0000 | 33 
We're The Couple in the C ast. cabds er j 1.0} 1 | 1.00 | 58 01222 0000 | 50 
Woman Likes To Be Told, intips cme binbiehinioonl 134.0 | 3 134.00 | 53 08788 4000 50 
SI apigle cts tankednenileshc cedvenic cote cs Gecieianpeneloesshcchiesiodol 2, 867.0 132 ROE OE Ficvesscss leneias . 





STERN, PorTeR, KINGsTon & COLEMAN, 
CERTIFIED PUBLIC ACCOUNTANTS, 
New York, N. Y., February 2, 1952 
SUBCOMMITTEE NO. 3 OF THE COMMITTEE ON THE JUDICIARY 
OF THE HOUSE OF REPRESENTATIVES, 
Washington, D. C. 

GENTLEMEN: On the basis of figures supplied to us by eight members of the 
Record Industry Association of America, Inc., we hereby certify that for each 
of the popular songs listed below, the sums in column 1 represent the amount 
in dollars earned as royalties by the publishers and composers of those songs 
from the reporting phonograph record manufacturers; and that the figures in 
column 2 represent the number of records of those songs sold by the reporting 
phonograph record manufacturers. Both columns include the figures through 
December 31, 1951, with the exception of one major company, whose figures 
only go through September 30, 1951. 
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| =e Number of 
Royalties records sold 

1. Riders in the Sky____- ; Misia | $50, 023. 79 2, 503, 323 
2. That Lucky Old Sun____- PE SS feo TE | 27, 065. 65 1, 355, 203 
3. You’re Breaking My Heart tS STS 18, 848. 76 1, 171, 647 
4. Cruising Down the River we ot 41, 029. 56 2, 141, 289 
5. Some Enchanted Evening.._.......___. | 51, 205. 30 2, 565, 514 
6. Again __ : ne ahie : See! Hee ae cangotel 31, 778. 54 1, 612, 502 
Te en gud Iver.......:-.:-.-..... ees * scald 35, 491. 78 1, 774, 499 
8. Mule Train __- es es ee eis x } 53, 182. 92 2, 663, 303 
9 Room Full of Roses. ___ pil eetbesin nat ax van 21, 545, 85 1, 105, 987 
10. Slipping Around ______-. ERS. Test ines ane 33, 743. 58 1, 728, 069 
11. a one. .....-..-.-- at SN Ss ; | 34, 065. 67 2, 252, 091 
12. Mona L ace ‘ ada = 31, 806. 93 1, 591, 821 
13. Third Man Theme... | 47, 571. 11 2, 380, 929 
14, It Isn’t Fair. ‘ DEEL GEOL Se Se cdi 18, 310. 05 932, O86 
15. Harbor Lights... _-- Se ae See Sasieetee | 35, 871. 33 1, 795, 091 
16. Sam’s Song. -__- TSE EPR SRP: So? LES Mae aol 29, 877. 90 1, 499, O81 
17. Simple Melody. SE SESS Pe Ge Ee SEMEL ee . Coal 26, 447. 76 1, 322, 388 
i, Bowmenes.. .....--.-.-3..........-- SAME Sy RS 2 13, 884. 34 709, 622 
19. Music, Music, Music. ______- Ee OS Ad RAR 25, 895. 64 1, 297, 673 
20. Chattanooga Shoeshine Boy..........._..__- es 27, 440.14 1, 787, 118 
21. If ’'d Known You Were Coming. _..__.._____-- alls cicatricial 16, 292. 93 960, 85. 
a a nic budewssdiecesonewenberen 26, 059. 32 1, 305, 552 
23. Because of You. - RTS: SERED Gt SR Te | 27, 975.18 1, 403, 718 
24. Mockin’ Bird Hill. Oe SE RES oe ARTES, ecews | 30, 739. 31 1, 837, 628 
ih SRS a aS se | 79, 580. 38 4, 225, 547 
Raa ee ea Ls RES eR 29, 331. 74 1, 469, 322 
27. How High the Moon____-----.------- ct RS 35, 991.75 1, 803, 342 
28. On Top of Old Smoky________._.--____-_--- cali Minkmsedulndtl taranel 6, 017. 83 11, 344, 273 
29. My Heart Cries for You. Se, eee ft Sp lea | 38, 540. 12 1, 931, 163 
30. Be My 1 “ai aa Sl See scaadsdipaaneepetnenell 28, 624. 08 1, 433, 441 
31. Loveliest Night of the Year_.._...____- wna ae 14, 613. 64 941, 439 
ee 3 J eee ae a 13, 733. 84 688, 035 
1, 002, 586. 72 53, 533, 551 








1 The number of records sold includes 918,400 on which one manufacturer failed t to report roy: alties earned 
and also 142,836 records on which the incomplete royalty figure of $357.09 was reported. 


Respectfully submitted. 
STERN, Porter, KinGston & COLEMAN, 
Certified Public Accountants. 





Epwin H. Morris & Co., INc., 
New York, N. Y., February 6, 1952. 
Mr. SIDNEY WATTENBERG, 
New York, N.Y. 

Deak SipNEY: Enclosed is a list of titles, together with record sales, and the 
amount of money received by us during the years 1950-51. Also, the money 
paid to professional contact men for the years 1950-51. 

Not having Mitch Miller’s statement to the committee in front of me, I can 
only recall what seemed to me to be some of the high lights. The part concerning 
his background, ete., was certainly more for the committee’s consummation, 
I presume, with the idea of showing his varied talents and experiences. I believe 
he points to the fact that most of the compositions received by him do not include 
piano parts, but usually are on what is known as lead sheets having no harmonies, 
which they would have to write in themselves. Speaking for myself, and I am 
certain for many other important publishers, this is not a fact, and dealing in 
generalities such as this can only create an erroneous impression with the 
committee. Certainly writers of the stature of the Rodgers and Hammersteins, 
Loessers, Mercers, Berlins, Warrens, and others too numerous to mention, are 
competent craftsmen, who not only know their profession, but have very definite 
ideas as to the interpretation of their writing. In many cases, the publisher in 
collaboration with the writer goes to a great deal of expense to have a record 
made, so as to be certain that the recording company will interpret the number as 
the writer feels it should be done. 

He cites two examples of big Broadway successes, The King and I, and 
Guys and Dolls, in which he claims the songs did not receive great public acclaim. 
What this all has to do with jukeboxes is beyond me, but for Mr. Miller's edifica- 
tion, should the committee be interested, I believe The King and I success from 
all viewpoints is tremendous, and whether they enjoy short-lived success that 
is so common with the average popular song, or continue to grow in stature, and 
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become part of contemporary American music, is the important factor, and | 
may say it is safe to predict that long after Mr. Miller has departed as artist and 
rt pertoire manager for Columbia, this score will be played and sung by the 
American public. 

As to Guys and Dolls, being the publisher I am qualified to judge whether or 
not this was considered a success. Certainly one song, A Bushel and a Peck, was 
extremely popular in every medium, and the number of records sold speak for 
themselves. Frank Loesser, undoubtedly, did one of the finest jobs of integration 
between score and play as the American theater has ever seen, and as a pub- 
lisher I would like to be lucky enough to have a success of this kind every year. 

Mr. Miller also discusses the amount of profit a publisher makes on a com- 
position. How he could be in possession of this information is beyond me. There 
are so many factors involved that we find it almost impossible to compute. 
The nature of the song, the length of time it would take to exploit it before it 
became popular, the varying royalty rates, all play a considerable part in reach- 
ing a conclusion. I believe it is safe to say that many of the songs that have 
become extremely popular have taken the publisher so many man-hours to put 
over that the profit could be negligible. On the other hand, the publisher occa- 
sionally is fortunate enough to have a number that becomes successful without 
creat effort. This all comes under the heading of the law of averages. But, 
in the meantime, as any publisher’s professional department will show, the 
overhead goes on weekly. 

Mr. Miller’s contention is that our profits from sale of sheet music are so 
tremendous that the asking of any revenue from the jukebox industry is un- 
warranted. TI am certain publishers’ P and L statements will not bear out this 
contention. As to the good that the jukebox industry does the publisher in the 
exploitation of songs, may I say that in the 22 years that I have been in the 
business, we have never contacted operators or distributors as a medium for 
exploitation. In fact, I would say that the jukeboxes are the beneficiaries of all 
our efforts in this respect, radio, live entertainment, disk jockeys, motion pictures, 
night clubs, and in recent years television. It is through the afore-mentioned 
mediums that a song establishes its initial popularity. This is the time that 
the jukeboxes buy these records for their use. The logic of this cannot be ques- 
tioned, as certainly the average person frequenting any place where these 
machines are used for entertainment, would have very little interest in spending 
their money on a list of unknown titles. It is quite obvious the public’s accept- 
ance is first established, and then upon entering a place where a jukebox is in 
use, they will scan the titles and select something that is becoming their favorite 
through prior hearings. I am so certain of the above that if tomorrow all 
jukeboxes were eliminated, I know it would not make one iota difference in the 
success of the song. By that success, I am speaking primarily of popularity 
and sheet-musie sales. Undoubtedly, we, along with the record companies, would 
temporarily suffer a loss of revenue from this source. But, I also believe the 
record-buying public would be greatly expanded. 


Sincerely, 
Epwin H. Morris. 


Epwin H. Morris & Co., INc., SUBSIDIARIES AND AFFILIATES 


Songs published during 1950-51 











Record Amount 
| sales received 
| 
Halloween Las " 5 hes n 30, SRG | $611. 72 
Bubbles —_ | 21, 789 | 435. 78 
Guys and dolls ‘ = . | 320, 246 | 5, 335. 54 
Bushel and a Peck, A _ : 1, 101, 175 | 19. 464. 02 
If 1 Were a Bell : . : = 322, 266 | §, 854. 29 
I'll Know ‘ 234, G85 | 4, 575. 50 
I've Never Been in Love Before 6, 347, 88 
Follow the Fold... —_ ee : | 5Q8. 27 
My Time of Day. ; 1, 156, 83 
Luck Be a Lady : 1,816. 11 
Sit Down You're Rockin’ the Boat___. eeccgr tas ‘ 128, 312 | 2, 416. 73 
There’s No Man Like a Snow Man__....--_-. ciliate = = 4, 028 80. 56 
David’s Psalm : * . ‘ ; 18, 676 | 373. 52 
Everlasting Arms 18, 676 373. 52 
Sue Me < : . 2! 2, WS. 74 
It’s So Nice to Have a Man Around the House . 279, 622 4 438. 21 
Solid asa Rock___- A EE ‘ ; a aie ; 90, 098 1, 797. 57 
Be Mine__.... : ; e - biéee 164, 473 3, 256. 18 
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Songs published during 1950-51—Continued 
} } 
| Record Amount 
sales received 
Stay with the Happy peaete... eed Rm Be REE: on es nel 334, 821 | $4, 670. 28 
Hoop-Dee-Doo _______. a lS ee Sanit ack = weet 815, 940 | 16, 007. 36 
River of Smoke. aug Riee ales ce ae 24 54, 800 | 1, 095. 00 
Arm with a Bow in its Hand , An ae diek aeekees ee. 23, 795 | " 469. 50 
Bowling Song, The tn ; ; me 9, 882 | 191. 44 
Tunnel of Love, The uP ee ee sen EaTe . ; ae 101, O84 | 2, O11. 30 
Woman Likes To Be Tol i, a . aa 78, 939 | 3, 578. 78 
New Ashmolean M: arching at ‘ie ty and Conserv: SS eae en 15, 099 | 278. 16 
This and No More __. ; % a. Se eee Steal 3, 827 | 76. 54 : 
Francie. __ 3 ‘ we ee, 50, 919 | $1, 010. 05 
Drifting Down the Dre amy Ol’ Ohio £255 oP ES oy 5s, 440 | 1, 168. 80 
Fancy Free____ es =a 5, 209 | 104. 18 
I’ve Forgotten You. _- oy ce a3 j 113, 172 | 2, 216. 39 
1on’t Rock the Boat, Dear... P SS it dias } 28,615 | 572. 30 
Friendly Islands... .- ERS Ss : | 180, 861 | 3, B17. 22 
Oldest Established, The_.. : 89, 215 | 1, 784. 30 
Take Back Your Mink doe 3 | 89, 629 1, 792. 58 
Lonesome Gal__- ; = : 117, 004 | 2, 160. 16 
Andiamo nm ai 36, 031 | 720. 62 
Little Child ‘ | 141, 278 2, R25. Ht 
Midnight Waltz RINSE sa 6, 935 366. 74 
My Love An’ My Mule : } 23, 890 477. 80 
There’ll Be Mournin’ in the Morning-___. ‘ je : eS s, 539 170.78 
When Does This Feeling Go Away _- 10, 650 213. 00 
Sunshine Kisses _-.- phos | 18, 812 376, 24 
Sacramento. - ‘ 48, 883 | 977. 66 
Chicken in the Car... | 28, S54 577. 08 ; 
Everlasting... | 8S, S41 1, 776. 82 
Give a Little, Get a Little i 13, 020 260. 40 
Hold Me—Hold Me--Hold Me_. j 123, 008 2, 460. 16 
If You Hadn’t But You Did . 5, 276 105. 52 
So Far So Good | 3, 645 72. 86 
There Never Was a Baby Like My Baby | 12, 516 250. 32 
More I Cannot Wish You | 128, 635 2, 376. 36 
Marry the Man Today .---.---- ae 89, 736 897. 36 
*Tater Pie... ex. : 4 117, 103 1, 787. 14 
Adelaide’s Lament. ____- . pewdsls de ‘ | SY, 7US 1, 795. 96 
Fugue for Tinhorms...........-. ert eats Enibiicedick tnibuedaiedeaeiuell 92, 639 
2) (ee a a eee a eaaal 10, 297 
Boom Town RPT ise u ; EES TS 1,804 
Memories of Wedding Bells _.- edheueebcied ‘ SRS BAAS 18, 843 
Ou La La Some More : a ; KEES | 2, 154 
That Honky-Tonky Melody. : PEIN A SAREE E 25, 353 
Whole Worild’s Saying ‘‘I Love You,” The_. ; ne | 2, 876 | 
Waitin’ at the Station : ae eee 22. 313 | 
In All My Dreams I Hear You Saying “I Love You” 2 } 4,335 | 
My .Resistance is Low ents silt chain , . a 61, 304 | 
Suits Me Fine ‘ Pe 2 2 
Never Let the Sun Set on @ Quarrel. caus beeen , ‘ | 9, 736 194, 72 
Three-Cornered Tune.................-.. ‘ ‘ | 34,115 | 677, 92 
Attitude of Doing Right___- ze : es - 1,705 | 34.10 
Duet f : ee ha ‘ me --| 134 2. 68 
Lucky Level, The 7 ae Soe 66 | 1.32 
Chase Me. Catch Me Polka ; ‘ ; eaactl 1, 924 | 8.48 
My Bashful Nz ash ville Gal F rom Tennesse e sana : ool 55 | 9, 10 
Ricki Ticki ‘‘Toon’’.- . _— - . 11, 786 176. 79 
No Range To Ride Any More ete ee ps ee ee } 7, 683 | 12), 2 
There Isn’t Very Much To Do Now te Ss ‘ oe ¥ oe 22, 306 | 567. 92 
That Day Is Coming Soon__. ads ante a : | 5, 730 | 114. 60 
Lena The Queen A’ the Uptown Arena on ; ; 104, 006 1, 833, 36 
Brown Eyes : ioeubey aioe | 9, 507 .14 
Trinket of Shiny Gold__- ‘ J ee . ‘ 5 | 114, 894 | 3. WB 
Sweet Violets : se ‘ ‘ . | 301, 413 | 67 
Don't Fan the Flame : : ; 27, 534 | 10 
Hello, Hello—Tonight You Are in Paree he ‘ ; | 2) . 02 
Ventura Boulevard Boogie ak : tae : cane | 10, 777 | 215. 54 
How Will He Know_.. : 6, 096 | $121. 92 
Say It Again. __. | 10, 548 | 210. 96 
Love Comes Along. - | 1, 533 | 30. 66 
Roller Coaster... -- , | 161, 196 | 3, 210. 08 
Blue Velvet. _. . - 107, 146 | 2, 142. 92 
Flying Horse, The : : 22, 132 | 442. 64 
Another Human Being of the ee ee eee re 1, 421 1 28. 42 
ER I Se ee ee eee a ee « 7, 964, 650. | $147, 689. 18 
Note.— Moneys paid to professional contact men: 1950, $136,733.54; 1951, $127,456.33. 
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Famous MusICc Corp., 
New York City, February 6, 1952. 
SIDNEY WATTENBERG, Esq., 
1270 Avenue of the Americas, 
New York, N. ¥. 

Dear Mr. WATTENBERG: Famous Music Corp. has two affiliated corporations, 
’aramount Music Corp. and Burke-Van Heusen & Associates Music Corp., for 
which there is one staff of professional contact men, more commonly known as 
song pluggers. The moneys paid this professional staff for the years 1940, 1945, 
1950, and 1951, are as follows: 


Year: Amount 
a a a a ae . $120, 241. 75 
eS SE ee SE A IEE OT 
ee ae EE PE EE Set oA pe a __.. 197, 020. 25 
eS ee cigs eh caaieag epee Aas esos eesti osteo ascent al, 


Our professional men, as part of their duties, contact radio stations, television 
stations, disk jockeys, record companies, advertising agencies, band leaders and 
singers but do not contact jukebox operators or distributors. Neither Famous 
Music Corp. nor Paramount Music Corp. nor Burke-Van Heusen & Associates 
Musie Corp. has at any time purchased records for free or other distribution to 
jukebox operators or jukebox distributors. 

The following list sets forth all new original songs first published during 
1950 or 1951 by said three music corporations, with the total number of phono- 
graph records sold for each such song and the total amount of money received 
from record companies with respect to each such song (based on reports made 
during 1950 and 1951 to said three music corporations by the record companies, 
which reports are received 30 days after the close of each calendar quarter; 
consequently, the sales for the last quarter of 1951 are not included in the 
following list) : 

FAMOUS MUSIC CORP., 1950 


| 


- Number of | Amount re- 
Name of song secords sola | ceived 
achicha maces | j on 
One, Two Three Make a Box... na 
I'll Always Love You , i 168, 605 $7,372. 1¢ 
Baby Obey Me : 247, 166 | 4, 943. 33 
Casper the Friendly Ghost ees 
Song of Delilah 3 162, 185 3, 243.71 
777, 956 15, 559.14 


Total 


FAMOUS MUSIC CORP., 1951 


Frankie 

The Mating Season ; . 
Where the Red Roses Grow 72,934 | $1, 458. 68 
That’s My Religion 

When My Darling Calls Me Darling 


The Shannon the Shamrocks and You 11,314 226. 29 

The Chesapeake and Ohio - 34, 982 699. 65 

Darling How Could You ; 6, 109 | 122.19 

Invitation to a Broken Heart 7,423 | 148. 46 

What More Can I Do : : wscigiiliiiaimle 

Go Go Go Go Z | 79, 320 | 1, 586. 40 
26, 169 | £23.38 


I Like It—I Like It 2 | 
Telling Me Yes—Telling Me No 20, R26 | 616. 53 
I'll Tell a Policeman on You. 26, 169 | §23. 38 
A Cold Day in July 
My Beloved ! pes me 
Life Is a Beautiful Thing ! 
I'd Like to Baby You! 
Why Should I Believe in Love ! 
Marshmallow Moon ! 
Still Water! 
Purt Nigh But Not Plumb! 
ee ihanattel J - 295, 246 | 5, 904. 96 





! Published last quarter of 1951. 
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PARAMOUNT MUSIC CORP., 1950 
| ‘ } 
J . Number of Amount re 
Name of song records sold | ceived 
! 
| 
Dear Wife____- edb a , vewe re ek ai Fe 
Home Cookin’ Pe eS a RES : peda | 291, 275 $5, 825. 4 
Why Fight the Feeling. we i rd | 163, 195 | 3, 263. 89 
Can't Stop ee. 7 EY pee a ad niownel 70, 229 | 1, 404. 5 
The Hyacinth.- SRN ee See : ‘ 3 c a 
Oh Them Dudes. ‘i | 21,713 | 434. 2 
Paramount Don’t Want Me Blues ; | ou : 
What Would I Do If I Didn’t Have You. | 
Fancy Pants __-_- 54 2a Sain Aes . 
You and Your Beautiful Eyes. as | 173, 551 3, 471. 03 
Tonda Wonda Hoy-.-.-- dRetuliaiae acti 105, 803 2,116. 0 
The Navy Gets the Gravy___.___- pednianeeainea mae : ree 27, 700 554.0 
Silver Bells ; : aebenars 269, 752 | 5, 395. 04 
The Chubby “Tubby Polka se : = | cay £ J 
yee FESS SERPS ee oR 1 Se A os | 1, 123, 218 | 22, 464. 37 
PARAMOUNT MUSIC CORP., 1951 
It Doesn’t Cost a Dime To Dream. 
They Obviously W saedh Me To Sing. , * 4 3 
Tahiti My Island_..._. eel 242, 808 $4, 856. 17 
A Place in the Sun. RIES , . : i 1, 482 20. 64 
Crosswinds-. ee ee eee ee ébtiae ca ‘ : bsniipitiad , 
Salt Water Tears. ___- adnate > 
Dixie Showboat. - Me 
When Worlds Collide______- Seana sane : ; Lcdotesios ae, ev ‘ 
ES ee ee ee ee . 2, 207 | 44.14 
 ., |, : , : | 
yy OD fe eee ota é Saioced etes 
», 3) eee = ES bE 
A Girl Named Mary and a Boy Named Bill 2__ 37550 ; Sa 
Today Tomorrow and Forever 2 E : =a 
I Wind Up Taking a Fall 2?_____. ; . Jobaeet ail ; 
eR ta areas = ase 246, 497 | 4, 929. 95 
3 Published in last quarter of}1951. 
BURKE-VAN HEUSEN & ASSOCIATES MUSIC CORP., 1950 
Once More the Blue and White 27, 882 $557. 6 
We've Got a Sure Thing 371, 573 | 7, 431. 46 
Someplace on Anywhere Road - - 18, 119 362. 38 
The Horse Told Me. 145, 575 2, 911. 50 
Sunshine Cake P 163, 491 3, 269. 82 
Accidents Will Happen 103, 618 2, 072. 36 
And You’ll Be Home __.-. 92, 295 1, 845. 91 
Life Is So Peculiar ‘ 169, O54 | 3, 381. 09 
High pn the List..-_-- ling 72, 061 | 1, 441. 23 
Wouldn’t It Be Funny. 27, 887 | 557. 76 
Wasn’t I There___- . tele ETE i 
The Snowman 349 | 6. 99 
I’d Like To Hitch A Ride With &: anta Claus - 44, 272 | 885. 44 
Papa Santa Claus__-. 73, 470 | 1, 469. 4! 
Milady--_- ‘on 26, 255 525. 1 
That Christmas Feeling 119, 308 2, 386. 43 
Mr. Music. ....-- . EDS) Ot: CE ete P 
A Crosby Christm: is } 819, 458 16, 389. 17 
Tee... Mids atksiescbbpatackesivadsooes : 2, 274, 667 | 45, 493. 4 
BURKE-VAN HEUSEN & ASSOCIATES MUSIC CORP., 1951 
In the Cool Cool Cool of the Evening....__. : atl 220, 529 | $4, 410. 58 
Bonne Nuit_- : reas 46, 348 | 26. 97, 
Your Own Little House___- aS ; 2 11, 545 | 230. 90 
Misto Cristofo Columbo. ’ 71, 590 1, 431. 8) 
Ne Laraectiets dtc negc sce dckadiyadnanihiuninasibh ee ; = 350, 012 | 7, 000. 26 


Very truly yours, 


BerNARD GoopwiIn, 
Vice President. 








RECORDINGS IN COIN-OPERATED MACHINES 505 


CHAPPELL & Co., INc., 
New York, N. Y., February 6, 1952. 
Mr. SipNEY WILLIAM WATTENBERG, 
New York, N. Y. 

Dear Mr. WATTENBERG: This is to advise you that during the vears 1950 and 
1951 we printed and published the following new and original musical compo- 
sitions which never had been published before. 

Alongside each title in column 1 is the total amount of royalties received 
by us from all manufacturers of phonograph records with respect to such musical 
compositions, and in column 2 is the total number of phonograph records ac- 
counted for by all such manufacturers. 


({rmount Record sales 

Good-by My Love : ; $72. 47 3, 755 
Come Into My Heart ; $21. 23 3, 288 
Little Darlin’ Little Angel : 974. 69 51, 970 
I Need a Girl = - ake 29. 82 1, 545 
Strange New Look > wtiivndianileie ae 108.03 | 5, 678 
ee TEE So icin cnncusdicncumeeedcuseueesemecouen 310. 22 16, 196 
Moment I Looked in Your Eyes 109. 65 §, 528 
Picnic Song ; 1, 402. 78 72, 966 
Soft Shoulders 37. 92 1, 965 
You'll Know : 2 0068. 64 102, 629 
I Still See Elisa - 2 > 636. 71 31, 491 
I Talk to the Trees... 1, 972. 21 102, 18 
Carino Mia , 1, 791. 06 92, 801 
They Call the Wind Maria_ Rar ARE eihccelieiosnaniations She a a 1, 322. 09 68, 502 
I’m on My Way ‘ , ; 181.15 9, 386 
How Can I Wait ; “a 181.15 9, 386 
There’s a Coach Comin’ In. z 181.15 9, 386 
Rumson... aera an @). 58 9, 386 
What's Goin’ on Here ; ee : 0. 58 9, 386 
In Between cc knpianadices ‘ ‘ ‘ 0. 58 9, 386 
Whoop-Ti-Ay aa sae 9. 57 9, 386 
Hand Me Down That Can O’Beans ee ne “ keane 0). 57 9, 386 
Another Autumn._____-_-- ake niaienspeguiecchalcaicdrieieb banal 90. 57 9, 386 
AR Per eeee.......-.25 ; benckblesnecsenesdekins ; REET: 90. 57 9, 386 
Wandrin’ Star__- ; ane 90. 57 9, 386 
A Cow Anda P lough and a Frau 1, 200. 81 63, 485 
Curtain Musie- -- : a : 105. 63 11, 629 
Girl With A Flame . ‘ : 74. 33 8, 384 
He Will Tonight -- 75. O4 §&, 461 
I Like It Here : “ 147. 45 &, 322 
Nothin’ For Nothin’ - -- ; EF. 638. 2 33, 189 
That’s My Fella. 3 sateen 150.15 8, 401 
That’s What I Told Him - ain ets ceed 148. 66 10, 846 
There Must Be Something Better Than Love. 606. 89 30, 727 
You Kissed Me_-_-- ; 449. 92 28, 192 
In Our Little Den of Iniquity.. i aS 136. 61 14, 156 
Once You Find Your Guy_._._._- a 258. 82 13, 410 
Let Me Look at You ____.. , ‘ . 467. 46 24, 211 

Ep ibdiabb ateabinewysuknaamadademibtten a kale eek S. : 16, 823. 54 957, 220 


For your information the total salaries paid by us to song pluggers during 
the calendar year 1950 was $55,205 and the calendar year 1951 the said salaries 
paid = our song-plugging employees was $53,200, and during the year 1945 it was 
$45,2S( 

These figures represent only salaries actually paid to our song pluggers and 
do not include any sums paid out by us to cover exploitation expenses, nor do they 
include any sums paid by us to our song pluggers to reimburse them for expenses 
incurred by them in connection with their duties. 

Very truly yours, 
CuHaprett & Co., INC., 
By Max Drierus. 


InVING BERLIN Music Corp., 
New York, N. Y., February 6, 1952. 


Mr. Stoney W. WATTENBERG, 
New York, N. ¥. 

Dear Mr. WATTENBERG: We are enclosing a list of the songs published by us 
during the years 1950 and 1951. You will nete the only songs we did publish were 
from the musical production Call Me Madam. 
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I’m listing each song, total records sold, and total royalties received for the 

2 years. I have also shown a grand total of records sold and royalties received. 
Very truly yours, ; 

IRVING BERLIN Music Corp., 
S. MEYERS. 


Enclosure. 
Mechanicals—Call Me Madam 
Title Records sold | Royalty 

You're Just in Love vont BOOS 873,856 | $16, 199.71 
It’s a Lovely Day Today-------- aoa 717, 917 13, 229. 37 
Best Thing for You, the 441, 047 7, 900. 21 
Marrying for Love 342, O16 997, 92 
Something To Dance About 230, 755 3, 487. 02 
Ocarina 214, 375 3, S89. 68 
Once Upon a Time. __- 72, 027 | 2, 358. 03 
Ike . 107, 211 1, 665. 31 
Hostess With the Mostes’ 109, 903 | 1, 303. 06 
Can You Use Any Money Today? 109, 892 | 1, 303. 83 
Washington Square Dance 107, 841 | 1, 262. 72 
Cosmo’s Opening (Lichtenburgh) 107, 200 1, 249. 99 
Mrs. Sally Adams 65, 697 417.46 
3, 599, 737 | 5Y, 965, 21 


Total rs 
i 


Music Puntisuers Horpine Corp., 
New York, February 6, 1952 


~ 


SUBCOMMITTEE No. 8, COMMITTEE ON THE JUDICIARY, 
House of Representatives, Washington, D. C. 

GENTLEMEN; Attached hereto are lists of all new and original musical com 
positions first published by our subsidiaries Harms, Ine., Renick Musie Corp., 
and M. Witmark & Sons during the calendar years 1950 and 1951, and under 
columns headed “Record royalties” and “Number of records sold” are the 
total amounts received by each of said companies with respect to each of said 
musical compositions from recording companies and the total number of rec- 
ords of each of said musical compositions reported to have heen sold. 

Also attached is a schedule of total salaries paid to contact-men employees 
(known as song pluggers) by each of said companies during 1950 and 1951. In 
addition to salaries, these employees were reimbursed for all expenses sustained 
by them in discharge of their duties. Such expenses are not shown on the an- 
nexed schedule but are very substantial in amount. 

Very truly yours, 
Music PUBLISHERS HOLDING Corp., 
By HeRMAN Starr, President. 
Enclosure. 
HARMS, INC., 


1950-51 


ee — = 


Title of song | Prana 
| er 


Number of 


records sold 





| 
$14,064.42 { 1, 243, 867 
2, 357. 94 
5, 449. 86 
1, 319. 06 
709. 58 


== 
(1) ay” 


La Vie en Rose 

You Are My Love _- 

I Was Dancing With Someone 
[t’s Raining Sundrops 

Long Before I Knew You 

The Waltz Song " 
Mam’ selle 


(1) 


Whenever Night Falls (') (! 

Faithfully Yours { 1, 361.02 | 68, 051 

Down in Nashville, Tenn | 1,353. 81 | 77, 525 

A Man Never Marries a Wife (*) ( 

The Sensible Thing To Do (! ( 

The Wishbone Song ; ( ( 

Fixin’ for a Long, Cold Winter : (1) | ( 

I Do, He Doesn't wae 3 : (1) 1) 

Heart in Hand i ‘ , (1) (1) 

Goodbye, Dear Friends, Goodbye SS a (‘) a 

No One But You : ; 1, 258, 24 62,912 

Love Ya : . ; y A S58. 46 46, 883 
1 70.32 | 3, 516 


I Still Keep Dreaming 
| ee a ae te Naar eee es Meta: th A ab Te ae 28, 802. 71 | 1,996, 917 
| | 





! No records manufactured, 
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REMICK MUSIC CORP., 1950-5: 











F Record Number of 
Title of song royalties records sold 

As We Are Today ‘ $700.45 | 35, 663 
Don’t Throw Cold Water on the Flame of Love 771. 48 | 38, 574 
On an Ordinary Morning 533.10 4 %, O55 
I Didn’t Slip—I Wasn’t Pushed—I Fell... 4. 669. 95 | 234, 262 
(Go to Sleep) My Sleepy Head ; 998, 09 50, O48 
Chiquita Banana 227. 24 | 11, 362 
Christmas Story . 1, 524, 29 80, 42 
Christmas in Killarney. 4, 335. Se 219. 429 
I Love the Way You Say Good Night 6. 170. 00 818. 711 
Oh, He Looks Like He Might Buy Wine ( 
Washington ( 
Chante Moi » 548. 87 132, 790 
Morningside of the Mountain 4, 246, 82 212, 341 
Below the Rio Grande ( 
Got Her Off My Hands (But Can’t Get Her Off My Mind 2, fi84. 22 134, 211 
Tt’s All in the Game 9 (OR TR 101, 439 
Meanderin’__. 1, 152. 7¢ 57, 638 
More, More, More 7 ST. 4, 368 

rotal > ae 32, 679. 27 1. 658. 033 

1 No records manufactured 
M. WITMARK & SONS, 1950-5! 

You're Awful 1 (1) 
Main Street ! 
Count On Me (i ! 
Melancholy Rhapsody $3, 549.15 188, 549 
Ask Me No Questions 4, SIS. 36 | Qu, 399 
By the Kissing Rock 255, 88 12. 704 
You Love Me 2, 205. 30 110, 265 
I Don’t Want a Lot for Christmas 274. 74 | 13, 737 
Ten Thovsand Four Hundred Thirty Two Sheep 411.32 | 20, 566 
Military Polka 107. 48 | 5, 374 
Walking Music ; 1 | (1) 

Total..__- 11, 322. 23 | 570, 684 


1 No records manufactured 
Total salaries paid to contact men employees during 1950 and 1951 


Harms, Ine ‘ aha btesntebiemtaeds e $48, 970 
Remick Music Corp icasiiatackiekeinaieciess See D3, 690 
mr. Wren & Soes................. -_ — . 48, 750 


BREGMAN, Vocco & Conn, INC., 
New York, N. Y., February 6, 1952. 
Mr. SIDNEY M. WATTENBERG, 
New York City. 

Drak SipNey: During the year of 1950, we printed 10 original compositions 
never before published. We are attaching to this communication a list of titles 
showing the songs published, the number of records sold by the combined phono- 
graph companies, and the total amount paid as a result of these recordings 
during this particular year. 

We also, during the year 1951 published 12 original works never before pub- 
lished. We are also attaching a list of the titles, and showing the number of 
records accounted for as having been sold by all the record companies and the 
total amount paid to us in dollars during the year 1951. (The figure shown 
for 1951 represents accounting for 9 months). 

We are also attaching a memorandum showing the total of monies we have 
expended for our professional men (more commonly referred to as contact men 
or song pluggers) in these respective years. 

The song plugger contacts, in an effort to publicize the works published, 
orchestra leaders, singers, performers on radio and television, program directors 
in radio and television, as well as disk jockeys. 
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In all the years that I have been in the industry I don’t know of any time 
that I have ever had occasion to personally contact an operator or a jukebox 
distributor in an effort to interest them to use the songs recorded on records by 
the phonograph manufacturers in an effort to popularize them. To this day 
I can say, without fear of contradiction, I don’t know of anybody in the juke- 
box industry and neither do the men who are associated with me in a profes 
sional capacity. 

I trust this is the information you require. 

Sincerely. 


Kind personal regards. 
J. J. BreamMan. 


Vocco & Conn, Inc.—-Summary of records sold and record income. 
1950 and 1951 copyrights 


Bregman, 


NEW ORIGINAL SONGS PUBLISHED DURING 1950 





Total records 


Record in 








Pitle sold come 

Choo’n Gum _- 346, 960 $6, 473. 01 
I Had Trouble With You Before 5, 734 110. 6 
I'll Kiwl You a Miwl-Yun Times 35, 692 664. 02 
It Was Easter I Remember 4, 923 94. 5 
Patricia e 442, 292 8, 495. 45 
Play Hurdy-Gurdy, Play 152, 284 2, 925. 27 
Queen of Hearts Is Missing 11,351 218. 20 
Violins From Nowhere 62, 140 1,171.72 
You Dreamer You 151, 941 2, G08. 69 
You're My Treasure - 13, 306 254. 47 

thas Bc 5B tera i ancackahia Se gthnvg coe 1, 226. 623 23, 316. 07 

NEW ORIGINAL SONGS PUBLISHED DURING 1951 

And Then I Prayed 41, 365 $803. 89 
Io You Really Love Me 79, 708 1, 515. 00 
Good-Bye G,. I. Al_- 41,381 804. 84 
I Heard A Song. _. 93, 811 1, 827. 08 
I Said It And I’m Glad 6,819 131. 2¢ 
I'll Never Know Why 91, 510 1,777.18 
A Kiss And A Promise a 20, G82 403. 71 
Make Believe Land__- ; 119, 577 | 1, 606. 32 
My Brother 25, 485 406, OF 
My Hawaii 6, 819 131. 28 
My Song, My Love 61, 718 1, 208. 51 
Way Down South , 530 20. 84 

Total 590, 705 | 10, 730. 8 


Note.—Statement of records sold and record income includes three quarters of 1951 to September 
Fourth quarter 1951 not received as yet. 


Professional contact men, salaries and expenses, 1950-51 


SER a ee ee ed EN wie eer a ae Se ee Se _--s- $112, 185. 00 
NER RE ae Pe CRE Ree - ae 92, 162. 31 
SANTLY-Joy, INC., 
New York City, February 6, 1952 
Mr. SipNey WATTENBERG, 


New York. 

Dear Mk. WATTENBERG: We are in favor of the Bryson-Kefauver jukebox copy 
right bill because it amends the 42-year-old copyright law, thereby providing 
legislation for a user of music, who, up until now has had no legislation governing 
such usage. 

Ever since the jukebox operator came into being, he bas lived off the efforts 
of the song writer and music publisher—he is the one fellow who sits back and 
“lets George do it.” Then, after everybody else knocks his brains out, trying to 
popularize a song, he steps in and reaps the benefits by putting into his machines 
the result of all these efforts. 
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The publisher is under a heavy expense at all times in the hit-making husi- 
ness. He must maintain offices throughout the country, print up all kinds of 
professional material, which is given away gratis, pay for ads in trade papers and 
employ song pluggers who are geared for the express purpose of popularizing a 
song. These pluggers are sent around the country from New York to California 
and the cost is thousands of dollars a month. 

The job of a song plugger is to contact disk jockeys, singers, orchestra lead- 
ers, television producers, advertising agencies, program builders, ete. They must 
see everybody who can help get a song started—but—it is useless to contact 
jukebox operators because they are not interested in any song which has not 
been started on its way for a hit. 

In other words, the music publisher must get the song on its way before the 
jukebox industry will even notice it—let alone put it into his machines. If a 
dead song should get into a jukebox, it doesn’t get any coins for the simple 
reason that the guys and gals who put their coins in there want to hear a song 
that is established or one that is already a hit. The machines have registers 
which tabulate the songs getting the most plays and 99 times out of a hundred the 
coin-getter is that song which the publisher has poured his thousands of dollars 
into, in his efforts to popularize it. 

It’s a well-established fact that the only thing the jukebox operator is inter- 
ested in is a hit song. He has not an iota of interest in helping it reach that 
stage. 

Kind regards. 

Sincerely, 
GEORGE Joy. 

P. S. Attached is a list of our songs published in 1950 and 1951, together with 
amount of records sold and moneys received for these publications during the 
period. 


G. J. 
STATEMENT 


Songs published in 1950 and 1951, quantity of records sold and amount received 




















2 ' 
litle of song va ~ a 
1950: 

That We Is Me and You 38, 182 $736. 98 
Poison Ivy eochéaaee 103, S61 2, 063, 88 
Symphony of Spring : 26, 716 fll. 14 
Please Believe Me 143, 282 2, 806.17 
The Doughnut Song 38, ONG 763. 90 
Angels Cry When Sweethearts Tell a Lie 18, 395 367.90 
I’m Bashful . 57,131 1, 226. 24 
To Me You're a Song 52, 154 | 1,016. 53 
Me and My Imagination 16, 015 320. 30 
You're Not In My Arms Tonight 109, 763 2. 169. OS 
Lucky Lucky Lucky Me 148, 497 2,914. 18 
Red Cheeks and White Whiskers 10, 261 205. 22 
Cheeky Cheeky Hoopla 63, 631 , 272. 62 
The Vision of Bernadette 21, 990 432. 86 
When You Return 254, 254 4,921 63 

Total_. 2 21. 729. 53 

1951 

Sparrow In the Tree Top 12, 503. 12 
A Beggar In Love 2, 667.10 
My Truly Truly Fair 15, 050. 06 
Hangin Around With You 531.12 
Ho Ho Deedle Ee Di Di ‘ : 366. 24 
There’s Always Room at Our House 3 134, 594 2, 699. 08 


Total ails a ‘ ‘ 1, 705, 269 33, 816. 72 
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Bourne, Inc., 
New York, N. Y., February 6, 1952. 
Mr. SIpNEY WATTENBERG, 
New York, N. ¥. 

Dear Mr. WATTENBERG: Replying to your inquiry—during the years 1950 and 
1951, we have acquired the attached list of new original musical compositions 
never heretofore published (not all of the songs listed on the attached list were 
recorded). 

Also attached is the total number of phonograph records reported to us as 
sales by all the record companies, and also the total amount of moneys paid for 
the same. 

During the year 1950, we paid our professional contact men (song pluggers) 
approximately $70,000, and during the year 1951 approximately $60,000. The 
difference in these two amounts is the result of change in professional manage- 
ment. There were the same number of professional contact men (song pluggers ) 
in 1951 as in 1950. The professional contact men (song pluggers) cover the 
East and Middle West out of the New York office and California out of the 
Hollywood office. 

These professional contact men (song pluggers) contact the interpretive artists, 
orchestra leaders, singers, disc jockeys on radio and television programs; also, 
hotels, night clubs, dance halls, ete. These professional contact men (song plug- 
gers) do not contact jukebox locations or operators. We have never supplied 
records free or otherwise to any jukebox owner or operator. 

Yours truly, 
BouRNE, INC., 
S. H. Bourne. 
Enclosure. 
1950 
All Dressed Up to Smile 
About that Girl 
Comb and Paper Polka 
A Friend of Johnny's 
I’r Instance 
It’s So Easy 
I Want A Picture of You Smiling 
Just Say I love Her 
A Load of Hay 
Love Means Love 
No Sad Songs for Me 
The Vlace Where I Worship 
The Shade Went Up 
Spin the Bottle 
There's No Boat Like a Rowboat 
This Is the Time 
We'll Say a Prayer 
Watching the Trains Go By 
The Wind that Shakes the Barley 
Yea Boo 


Allentown Jail 

Ask for Mabel 

As Long as the River Flows On 
Birds, Puppies and Tropical Fish 
Canyon Canter 

The Doll with the Sawdust Heart 
Exactly What I Didn’t Want To Do, (1 Did) 
Festival 

Faithful 

Greta, Greta 

Honey, You Can’t Love Two 
Huckleberry Huntin’ 

The Hokey Pokey 

I'll Follow You 

I’m Seein’ My Baby Tonight 

I’ve Lost Enough Sleep Over You 
Love Where Are You Now 

Linda Lou 
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A Little Peace of Mind 

Love’s Little Garden 

My Mother’s Lullaby 

More Than You See on the Surface 
Nothing More, Nothing Less 

Over the Hill and Far Away 
Persuade Me 

Please, My Love 

Pa’s Not Home, Ma’s Upstairs 
Stop the Music 

Tattle Tale Heart 

The Trouble With Love Is Love 
The Tawny Scrawny Lion 

The Tender Thirds 

Unforgettable 

Ukelele and Her Doll 

Who Knows Love 

You Loved Me Too Little (You Loved Me Too Late) 
You Can’t Hurt Me Anymore 


PHONOGRAPH RECORDS 


New songs acquired during years 1950 and 1951 (2 years) 





Symher 
Number of | Atmount 






records 

About That Girl . aaa . . : : — 46, 128 $922. 56 
Allentown Jail ‘ ; y 40, 902 818. 04 
Ask For Mabel Sais ; 4, 236 | 84. 72 
All Dressed Up To Smile ; ~ 75, 608 1, 103. 98 
Comb And Paper Polka : 53, 427 1, O88. 54 
Crazy Things You Do When You're In Love 5, O51 101. 02 
Exactly What I Didn’t Want To Do 10. 373 207. 46 
Faithful : ‘ : : 82, 349 1, 625. 77 
A Friend of Johnny's : 109, 92S 2, 198. 56 
F’r Instance : . ; 33, 383 667. 66 
I'll Follow You ; : 2 O41 40. 82 
I'm Getting Nowhere Fast 2, 358 47.16 
It’s So Easy a Y ; AS3 11. 6 
I'm Seeing My Baby Tonight 6, 875 137. 50 
Just Suy I Love Her : 240, 863 4, 808, 70 
Love Means Love. __. oF O80 519. 60 
A Load of Hay 67, 689 1, 353. 78 
No Sad Songs For Me : : e 57. AGe 1, 140. 21 
A Picture of You Smiling 2, 543 A), BE 
Place Where I Worship B 167, 293 3, 345, 86 
Somebody aay = ai 5, O57 1,121.14 
The Shade Went Up = 22, 077 440. 9s 
Spin The Bottle : e 12, 326 184. 89 
Shadow Time : 8, 633 172. 
The Trouble With Love Is Love = : 2,316 4). 32 
There’s No Boat Like a Rowboat i 103, 534 2. O70. 68 
This Is The Time 2, 392. 40 
Troubled Heart, Troubled Mind 54. 68 
Unforgettable ; 2. 30 
Watching The Trains Go By 5, O81, 96 
Who Knows Love as 9, 514.88 
Yea Boo RAEN TS 4, 012, 22 

Total 45, 829. 57 





Mitts Music INc., 
New York, N. Y., February 6, 1952. 
Mr. SipNEY WATTENBERG, 
New York, N, Y. 

Drar Mr. WATTENBERG: AS per your request enclosed you will find the reports 
prepared by my office as follows: 

A. List of all compositions published by us in 1950 giving the total quantity 
of records sold on each composition and also the income received from these 
recordings on each composition. 
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B. List of all compositions published by us in 1951 giving the total quantity of 
records sold on each composition and also the income received from these 
recordings on each composition. 

C. Itemized here payroll expenditures paid to our contact men during the years 
requested by you as follows: 


SRR es ae CC eae rer. 
I 26, S76. 00 
RL Ea ee a knee ee eee 
ESE IR ER IEE SOAS Cpe RR ET ONES INT 58, 485. 00 


Regarding the schedules A and B you will note many compositions listed thereon 
which show no mechanical income received. This is due to the fact that no re 
cordings were made on these compositions. 

Regarding the professional payroll under C you will note that the payroll 
figures have increased during each of the 4 years. 

Best wishes. 

Sincerely yours, 
JACK MILLs, President. 


COPYRIGHTS, 1950 


Quantity Amount 


Title of composition records received 





—-2- 


A Bowler Hat and Bonnet 
4 Rainy Day 

A Slip of the Heart 

Across the Meadow . 
Anna From Havana 42, 617 $825. 68 
All My Love (Bolero) | 959, 682 18, 821. 16 
Baby, What Are You Gonna Do? 

Banda, Bandurria | 
The Bartender’s Just Like a Mother | 
Ben’s Theme (Death of a Salesman) 

Bethlehem Road } | 
Brazilian Pavilion | 
Can I Help It__- } 
Careless Words - 
Chooga Choo 5, 471 103. 82 
Diggin’ for Old Black Coal. - 

Don’t Say You Care_. 32, 586 610. 26 
Don’t Sell Daddy Any More Whiskey- __- 32, 352 616.75 
Don’t Shed Your Tears After I’m Gone__. 69, 839 852. 39 
Dry Your Tears 

Echoing the Blues 

Engine No. 9 

Everybody Knew But Me___- 
Everybody Needs a Sweetheart 
Francis the Talking Mule 52, 147 1, 048, 71 
The Gingerbread House on the Hill | 

The Girl I Left Behind . i 7 ‘ 57, 624 1,031.79 
eee a ; 

Here, Pretty Kitty J . 

The Hokey Poke y Polka 

Hullabaloo . 

1 Came All the Way From Texas ae : : . 

I Can’t Cry Any More Over You, Dear 5 3,936 56. O8 





to 


149 46.99 


2, 428. 18 
8&8. 58 
1, R2. 42 





I Don’t Want To Go Home : . ‘ 

I Found My Mama ~ siacanerh 2 . 239, 973 | 4, 199. 56 
I Live the Way It Looks on You . 

I Offer You My Second-Hand Heart — 4,978 76. 68 
I Reached for a Star ; ; ‘i : : : 

I Stole You From Somebody Else ; 3 ‘ 17, 181 331. 45 


I Wants To Marry ’arry 

I Wish I Had a Dime . ; : 

If You Did Half as Much Flirtin’ 7, 487 131, 00 

If You’re Gonna See O'Shaughnessy ‘ 

I’m Gonna Ask the Moon a Little Favor 

It Ain’t Right 

It’s Gettin’ Awful Lonely Out Tonight 7 . ; 

Itty Bitty Polka : ; : 12, 783 294.88 

John Henry Blues rene . asics : See “e! 

Kiss My Tears Away sndalctintebtiina Vibert nia — : patie incubate 

La Cana de Aznear EERE ; the , acct 

—- Git-Boggie = cacbemin pao 1,303 18. 67 
The Last Farewell oe ET eS ae Faas fee Ie ee 

Let's Sit Up and Wait for Santa Claus 

Little Malamute . ¢ : 2 en ‘ — 

Little Rusty eee aie 5 ear. 13, 329 256. 46 

Looking Ahead Today : - 

Love Song in 32 Bars : 86, 758 1, 354. 04 
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COPYRIGHTS, 1950--Continued 


Title of composition 








Lovestruck... _.- 

Madeleine__- 

Marybelle Polka 

Maytime Comes Once in a Lifetime. 
My Jealousy - 

My Secrets . 

The New Tennesse e Baby 

One Little Candle on a Two-Layer Cake 
Pink Champagne (Bubble, Bubble, Bubble) _- 
Polka Town 

Prayer. 

Red Apples 

Sambaiana 

Say It Soft, Say It Low 

She’s Gone But Not F orgotte n 
Shu-La-Ra_-_---- 

Shy-_-.. hanes 

Simple, Simple, Simple 

Slow Down__. 

Spell of the Bi 1you 

Strawberry Samba___- 

Sunday Evening Blues 

Sweetest Little Puppy 

Taking the Longest Way Home 
Tell Me True 

Temporarily Blue 

That Lucky Old Red-Nosed Mule 
Trouble, Trouble 

Tzena, Tzen: i, Tzena, Tzena 
Violet of N. J 

Way Up the Hudson 

What’s This World Coming To? 
Whisky Took My Daddy Away 
Whoa! Gee! Haw! Gig-Dup 
Willy Loman’s Theme 

You Are My One True Love 
You, That’s Who. 

You Will Always Be Mine 


Total . ; pocmades .s 


COPY! 


A Worman’s Intuition 

Blue Rose 

Rippling Stream (By the Dancing Water of a) 
Carita ae 
Curly Locks 

Dance of the Cave Men : 

Don't Wrinkle Up Your Nose and Cry 

Fl! Troubadour Kun 
Foolish Little Rumors 

Forgiving 

Gabbv the Gobbler 

Garden of Dreams 

Ghost of You 

Give Me a Ticket on the Wabash Cannonball 
Got Nuthin’ 

Green Fields 

Heart of Mine ‘ 

Hole in the Ground 

I Cried My Self to Slee D_ ‘ 

I Gave You One Too Many Chances 

I Tried Not to Love You Salil 

I'm Happy "Cause I'm Lucky ia Ei 
It Tsn’t Very Far Away 

It’s Raining __. 

I’ve Got an Idea. fora Song 

Jet Adore 

Lazy as the Day is Long. 

Let’s All Stand and Sing ; 
Let’s he Thankful for Thanksgiving Day 
Let’s Gather "Round the Parlor Piano 
Lighthouse Song___ 

Little Miss Antumn _- rae 

Little Red Riding Woods_ _- 

Loved One ee 

Man in the Saddle LER: 

My Unele Charlie ctitstcades 

Old Missouri ‘ ee 








{LIGHTS 


1951 


Quantity 
records 


9, 042 


2, 319 | 


48, 202 


4.026 


Hh, S80 


5 san 
2, 50 
2, 


76, 958 


5, 450 
2, 850 


3, 340 


513 


Amount 
received 


{07.60 
(y 
37. OF 


$19. 8! 


1, 484, #9 


109. 66 
55.01 


62. 74 


a tak ech eae 
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COPYRIGHTS, 1951—Continued 


on uanti mount 
Title of composition — : ty . 
records recelve 


One Kiss From You 

Oop Sa-Sa 

Please, Daddy, Don’t Go to War 

Promises, Promises, Promises 

The Renee Waltz 

Sampaquitas 

Shock Treatment 152 $27. 44 
So Tired of Waiting 

Suddenly 

Sweetheart Waltz 2. 730 52.54 
Teddy, the Tiny Teddy Bear 

There’s Honey on Your Lips 

Thrilled . 

To Be or Not to Be in Love 

To Love You Is Madness 400) 108. 62 
Torchin’ : 

Try to find a Little Kindness 

Two Letters 

Two Little No-Ones 

Unpainted Church 

What Has He Got r= 

When They Drop the Atomic Bomb 

Where Is Peace . 

Why Should We Say Goodbye. 

Wishing, Waiting and Longing 

Would I Say I Love You 

You Stand Accused 

Your Mother 


(| ” - 111, 300 2? 179.86 


SHAPTRO, BERNSTEIN & Co., IN¢ 
Ne we York N. Fe hruary 6, 1952 
Mr. SIDNEY WATTENBERG, 
New York, NV. 7. 

Dear Sipney: You have asked us for a breakdown of the cost of our exploita 
tion of popular songs for the years 1940, 1945, 1950, and 1951, and I give the fig 
ures herewith, these being the moneys that our professional song-plugger erm 
ployees cost us in salaries and expenses. 


1940 Fad atch $123, 614. 96 
a : 206, 636. 59 
1950__- 159, 917. 27 
1951 164, 522. 57 


I also attach a list of the titles of all the new, original songs first published 
by us during the years 150 and 1951, the total number of phonograph records 
accounted for by all phonograph record manufacturers in respect to each song 
listed, and the total amount of money received from all record companies on such 
songs, in such years. 

May I say that our exploitation men (song pluggers) contact singers, orchestra 
leaders, radio stations, televsion stations, disk jockeys, advertising agencies 
(having theater, radio, and television programs and artists), theaters, dance 
halls, and hotels, as these are our means of exploitation. 

We do not contact jukebox places, nor jukebox distributors. We do not con 
sider this a source of plugs on songs or a method of popularizing or selling songs, 
and from our long experience in the music business, we wish to go on record 
as Stating that the jukebox users of records are not interested in popular songs 
until the public has become familiar with the titles in question by hearing them 
from the sources outlined above; the public puts its nickels in the slot to hear 
familiar tunes 

I trust that we have covered everything that you have asked us for. 

Sincerely yours, 


SHAPIRO, BERNSTEIN & Co., INC, 
By ELLiorr SHAPIRO, 
Vice President. 











a 
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1950-51 - 
Income re- 
tmiber of 
Song title Number of eived from 
Another Kiss OSS $61. 70 
Baltimore Rag 1,173 285. 46 
Bamboo 431,85 &, S86. 04 
rhe Beer That I Left on the Bar . 74, 744 52 8 
Blind Boy’s Dog 2%), 267 68. 73 
Boit, Moit and Goit 
Blue Night 
Ciribirin on the Mandolin 5. 574 ] is 
Comanche Rose - 28 “h. 22 
Come Back To Me.. > 449 2 588. 30 
Country Wedding Day + 41. 95 
Don’t Bother Father While He’s at the Bar 
kon’t Make Me Sorry 10. 609 774. 80 
Drifting Texas Sand m) 40 7 24 
Duckworth Chant 
Every Time I Fall In Love 63, 169 19, 84 
Ev’ryone But Me ‘ 
Green Grass and Peaceful Pastures S&. G87 "73 74 
Harlernm Nocturne (song) 
Here Comes That Tiger 
Honestly, I Love You ORO 539 5 700. 64 
if 1, G25, 252 ”y TOL, H7 
If | Had a Magie Carpet 10S, 204 2, 228. 66 
I Love the Guy p 138, 35 2, 738. 97 
It’s All Over But the Memories 
I Think I’m Gonna Cry Again-. 14, 644 219. 66 
I Want My Mamma Mellow 
4 Little Rag Doll... 6. 481 123. #2 
Love at Sundown . 
A Marshmallow World____-. . », 136 fi, 662. 02 
Mary Ros 172, 340 146. 80 
Mister and Mississippi 611. 924 11, 90.87 
More of the Same Sweet You 18. 216 tw 
More Than Anything Else in the World 1), OOF 78. 22 
My Life’s Desire 10. G89 6819.78 
Mv ! Serenade " 1.043. 58 
My Sentimental Heart 
‘ ) nd Hi ceol wa 9 3 
Old Soft Shoe 7,2 144.50 
he One For Me 9 
! Ye elf A I nt y 
A Penny a Kiss, a Penny a Hug 574 10, 4 6 
’ Py ¢ Stave-( " SS ‘ 15 
MI 
| ] Away 29, 42% 41k 
Put All Ye hk I a "0 « 
} Toot 4 { f 9 
Roulette v4 7 ® 
| But I t 
for You, I j ¢ 
coer { 11 Ho4 
Nancy (Wl h One Is Who? 44 
‘ While { « mw) 7 
Nos a) ] { s 1% 
Ma Won ah 
Put the Lights Out 65, 431 1, 308. 62 
1] n He ‘ 
lwo Brother 
N¢ Say I] Y Ar More 7 1 1 28 
Potal 6, 422, S80 l 19. 50 
STATEMENT OF THE AMERICAN Horet ASSOCIATION IN OpposiTION To H. R. 5473 
The American Hotel Association, having a membership of approximately 6,000 
hotels located in all parts of the country, wishes to record its opposition to the 
above-numbered bill and respectfully urges that if any action is taken the bill 
should be disapproved by your committee. 
This bill proposes to amend the copyright law (U.S. C. A. 17) by repealing the 
ast paragraph of subsection (e) of section 1 and by adding a new subsection (f). 
The new subsection provides in substance that the public rendition of a musical 
composition upon a coin-operated machine is to be deemed a public performance 
for profit by the owner or operator of such machine. This would make the owner 
or operater of the machine liable to the copyright proprietor for royalties. 
rhe amendment further proposes payment of royalties at the rate of 1 cent 
for each week of use of a disk (record) of a copyrighted composition having : 
playing time of 4 minutes or fraction thereof. 
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The owner or operator of the machine would be required to furnish a monthly 
statement to the copyright proprietor or his agent stating the amount of royalties 
for performance during the month and by paying such royalties on or before the 
last day of the next month. 

The bill further provides that the obligation to pay royalties applies only 
the owner, operator, or distributor of two or more coin-operated machines exce;) 
where the owner, operator, or distributor charges admission to the place where th: 
performance is given. It is further provided that the copyright proprietor may 
not collect royalties from more than one owner, operator, or distributor for any 
particular performance. 

The obvious and avowed purpose of the bill is to secure payment of copyright 
royalties from the owners of coin-operated record machines but the language usec 
in the bill goes much further and places the liability also upon the “operator” of 
such machine. 

The hotels in this country are large users of coin-operated record machines 
and a recent survey by this association indicated that 45-percent of all hotels 
(mostly small hotels and resort hotels) make recorded music available to their 
patrons. 

It is believed that many of these hotels, particularly resort hotels, may we! 
have two or more coin-operated machines on their premises at one time which 
would bring them within the purview of this bill. The confusion and difficulty 
which will arise in such cases if this bill is enacted into law is obvious. The 
hotel owner ordinarily obtains coin-operated record machines under a rental 0) 
license agreement under which a percentage of the receipts is paid to the owne: 
of the machines. The owner of the machine supplies the records and changes 
them at regular intervals, the purpose being to keep the machine filled with 
records which wre in most demand and thus produce the most receipts. 

The fluctuations of public taste are so rapid and numerous that the supply ot 
records in the machine is subject to constant Change and it is impossible for the 
proprietor of a hotel to keep track of the number of weeks that any one record 
remains in the machine. Further, the small hotel proprietor has no ready 
method of knowing the name of the copyright owner nor his agent. 

The bill implies that this obligation might be borne by the owner of the ma 
chines When it states that royalties may be collected only from one person. This 
adds the further difficulty that the proprietor of the small hotel has no way of 
knowing whether the owner of the record machine which he has leased is pay 
ing copyright royalties monthly on a particular composition as required by the 
bill. As the bill reads, the hotel proprietor would be liable for such royalties 
if they were not paid by the owner of the machine. 

The American Hotel Association believes that the bill as written is not only 
impracticable but unfair. The effect of the bill would be to give the copyright 
proprietor two separate royalties upon the same composition and the same 
record thereof. The copyright proprietor is already collecting royalties from the 
manufacturer as he is entitled to do under another part of section 1 of the 
existing law. This bill proposes to give the additional royalties beyond any 
amount which the proprietor may have contemplated and obtained when he 
licensed the record manufacturer and when he must have assumed that the 
records to be made would be used for public performances. 

Furthermore, the bill appears to be defective in one major effect. Its obvious 
intent is to exempt the owner or operator who has only one record machine 
However, the bill does not accomplish this purpose. It provides for the pay 
ment of a specific royalty by owners or operators of two or more such machines 
but by repealing the last paragraph of subsection (e) of section 1 it makes all 
persons using copyrighted compositions on record machines liable for copyright 
royalties, 

Having provided a specific formula for computing the royalties in those cases 
where there are two or more machines owned or operated by a single individual 
it presumably leaves the owner or operator of a single machine subject to the 
general law with no formula for computing royalties. Presumably, he would 
have to negotiate a royalty agreement with the copyright owners or their repre 
sentative associations. 

In the case of a hotel, he might be required to pay S60 a year to ASCAP and 
$40 a year to BMI although he might use only one record controlled by each 
of these associations during an entire year. This defect has already been pointed 
out by the Librarian of Congress and the Register of Copyrights in their letter to 
Hon. Emanuel Celler, dated October 22, 1951. (See minutes of hearing of sub- 
committee, p. 81.) 

For these reasons the American Hotel Association respectfully urges that the 
bill be disapproved. 











RECORDINGS IN COIN-OPERATED MACHINES o17 


WASHINGTON, DD. C., February 7, 1952. 


” 


Dear Mr. CELLER: May I bring to your attention my interest in H. R. 5473 
or the so-called jukebox bill which I understand is now before your conunittee. 
Perhaps you know one of my songs, the tango “Jealousy,” for which I wrote the 
lyrics, has been one of the jukebox favorites for many years, and so far as I 
know neither the composer nor I have ever received any income from that source. 

In all the years that father was in the House, he was deeply interested in 
legislation assisting the interests of authors and composers and I feel that he 
would have been wholeheartedly in favor of the proposed legislation. 

May I ask you to give this your consideration and with many thanks and 
every good wish, believe me, 

Most sincerely yours, 


VERA BLOOM 








